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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ASSESSMENT TECHNOLOGIES
INSTITUTE, L.L.C,

Plaintiff,
Case No. 19-2514-JAR-K GG
V.

CATHY PARKESd/b/aLEVEL UP RN,

Defendant.

MEMORANDUM AND ORDER

This matter comes befotlke Court on Plaiiff Assessment Technologies Institute,
Inc.’s Motion to Enforce Reliminary Injunction Ordeand for Contempt (Doc. 32 The
motion is illy briefed, and the Court conducted a lirguby teleconference ddctober 7, 2020.
The Gurt has considered the Hirgy, the evidence and argumenéegented at the hearing, and
Defendant Cathy Parkes’ Declaratibifzor the reasons explained below, the Court denies
Plaintiff’'s motion.
l. Background

Plaintiff Assessment Technologies InstituteC (“ATI”) developed and sells a package
of nursing-education produdtsat includes review materglassessment and remediation
methodology, practice examinations, actual pract@xaminations, and myriad other study
tools including electronic flastards and various types of vapresentation. In late 2017,
Defendant Cathy Parkes begaffering YouTube videos under the name Level Up RN that

discussed some of ATI's material. ATI claiinsthis lawsuit that Parkes’ YouTube videos

1Doc. 138.
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infringe on its copyrights and sappropriate its trade secretsrbyealing in a coded fashion
what test questions and answsttisdents would encounter on Agroctored examinations. In
2018, Parkes began selling study flash cards. Adiiind in this lawsuit that these study cards
infringe its copyrighted RevieModules. ATI further claims th&arkes breached her contract
with ATI, entered into back when she waaursing student and pueged ATI materials,
agreeing to ATI's terms and conditions to not us disclose ATI's marials directly or
derivatively.

On December 9, 2019, this Court granted AT'gtion for preliminary injunction as to
seven out of nine study flash card “decks” Pasald and several of Parkes’ YouTube vidéos.
As part of its preliminary imjnction analysis, the Court rul¢itat ATl was likely to succeed on
the merits of her copyright infringement claim as to the enjostedy card materiafs.A
copyright infringement claim requires a shog/of copying, which is generally shown “by
establishing that Defendant had access to thgrighted work and that there are probative
similarities between the copyrighted méeand the allegedly copied materidl.The Court
found that Parkes’ study decks correspond in nann@per, and subject matter to each of ATI's
Review Modules. The Court also found that Pdrkesgly cards are similar in structure to ATI’s
Review Modules—ATI has ninBeview Modules, and Parkbas nine corresponding study
decks. And the Court found that Parkes’ unitthimieach study decknd the organization of

those units track with the ua in ATI's Review Modules.

2Doc. 59.

31d. at 23-305ee, e.gWinter v. Nat. Res. Def. Council, In655 U.S. 7, 20 (2008) (“A plaintiff seeking a
preliminary injunction must establish that is likely to succeed on the meritsatthe is likely to suffer irreparable
harm in the absence of preliminary relief, that the balanegquifies tips in his favor, and that an injunction is in the
public interest.” ).

4 La Resolana Architects, PA v. Reno, JiB&5 F.3d 1171, 1178 (10th Cir. 2009) (quot@amuntry Kids ‘N
City Slicks, Inc. v. Sheef7 F.3d 1280, 1284 (10th Cir. 1996)).
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In addition, the Court found substantial simitias between the stly cards’ original
content. Specificallythe Court focused on “conceptual examples” Parkes used in her study
cards to illustrate certain nungj concepts which were the same as unique examples that ATI
used in its study materials. For instance, therQooted Parkes’ example of a father who loses
his job and subsequently dests his child’s toy to demonstrate “displacement,” the exact
illustration of “displacement” offered by ATIl. EhCourt also noted that Parkes used ATI’s
example of a man bringing his wife flowerdléoving an instance of doestic abuse under the
same “undoing” subheading in the sakhental Health study card deck.

Although the Court discussedese similarities in the Bliminary Injunction (“P1)
Order, it did not conduct a card-by-card comparison. Indeed, ATI did not submit all of the study
cards for comparison. Instead, ATl submitted iredCourt relied on “examples of verbatim,
rephrased, or reworded content” for each of the seven study card decks that the Court enjoined.
One of these study card decks was “Nursingdamentals,” which corresponded with ATI's
“RN Fundamentals” Review Module. In support of its Pl motion, ATl submitted eight examples
of similarities between Parkes’ Nungi Fundamentals study cards and ATI's “RN
Fundamentals” study cards, whittte Court cited irsupport of its finding that there were
instances of verbatim, rephrased, or reworctmatent with respect to that study déck.

Despite ultimately enjoining Parkes fraalling or distributing the seven study card
decks after finding a likelihood aluccess on the merits of ATI's copyright infringement claim,
the Court made clear that “Defendant is ngbiered from creating dier, non-infringing nursing

material.® In March 2020, Parkes released a netwo6etudy cards calleHealth Assessment

5Doc. 59 at 9 n.15, 29 n.71 (citing Doc. 34-25 at 51-58).
51d. at 43.



Case 2:19-cv-02514-JAR-KGG Document 159 Filed 10/15/20 Page 4 of 11

Flashcards for Nursing Students (“Health Assesil). Upon review, ATl determined that 27
of the 64 cards in this “original” deck were stagtially similar to the cards in Parkes’ Nursing
Fundamentals deck enjoined by the Pl Ord&fl demanded that Parkes stop selling and
distributing the Health Assessntestudy cards. After requestingdireceiving examples of what
ATI contended to be infringing, Parkes revised etewof the original stdy cards identified by
ATI as infringing.

Parkes sold the originalddlth Assessment study card deck from at least March 2020
through July 30, 2020. ATI maintains that 27 of @8decards in this deck violate the PI Order
because they use verbatim, rephrased, or raglazdntent copied from ATI. Moreover, ATI
contends that the revised cards also viala¢eP| Order because they made only minimal
changes to the original violative deck. egically, ATl identifies the following 27 Health
Assessment study cards in the original and revised decks as violative: 1, 3-8, 15-16, 31-37, 39—
43, 51, 56, 58, 60-61, and 63.

. Discussion

In its motion, ATI asks the Court to find Pagkin contempt for wiating the P1 Order
when she developed and sold her Health #gwsent study card deck. ATI asks the Court to
enforce the PI Order and impose contempt sanstas follows: (1) require that Parkes stop
selling or distributing her Health Assessment study daick or, at the vergast, stop selling or
distributing the 27 cards thateasubstantially similar to h@njoined Nursing Fundamentals
study cards; (2) require that Parkemove from distribution anstop selling any other materials
that are similarly in violation of the Court’s Brder; and (3) award ATits attorneys’ fees and
costs associated with bringing this motion.tHa reply, ATI further asks the Court to sanction

Parkes by requiring disgorgemaaftany ill-gotten profits.
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A. Standard

Civil contempt sanctions are considered coer and are “designed to [either] compel
future compliance with a court order,” or be compensatorg. prove civil contempt, ATl must
show by clear and convincing evidence thata(¥alid court order exied; (2) Parkes had
knowledge of the order; and (3) Parkes disobeyed the riékTI can make this showing,
then the burden of production shifts to Parkeshtmw that she either complied with the PI Order
or could not comply with if. It is undisputed that the PI @gr is a valid Courorder and that
Parkes had knowledge of it. The parties dispvhether Parkes disobeyed the Pl Order by
selling the original and revised HdaAssessment study card decks.

B. Application

As described above, the Court made clednénP| Order that Parkes could create non-
infringing study material for theursing exam notwithstanding tilgunction as to the specific
study card decks and YouTube videos at issueamibtion. At the outset of its likelihood-of-
success analysis the Court found that ATI's BevModules are a factual compilation; thus,
even though nursing facts themselves are raieptable, the manner in which ATI organized
and presented these nursing facts is protect@blde Court found that Parkes “mirrored” ATI’'s
unique presentation of nursing facts: “ATI hasated, digested, and presented information in a

unigue way while retaining the accuracy of nursing informattériTherefore, the Court found

”Int1 Union, United Mine Workers of Am. v. Bagwéll2 U.S. 821, 827-29 (1994).

8 E.g, Phone Directories Co. v. Clar09 F. Apfx 808, 813 (10th Cir. 2006[ETC v. Kuykendall371
F.3d 745, 756 (10th Cir. 2a).

9 United States v. Fordb14 F.3d 1047, 1051 (10th Cir. 2008).
10 See Feist Publ’ns v. Rural Tel. Serv. @89 U.S. 340, 350 (1991).
11 Doc. 59 at 25.
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substantial similarity as “eviderd by her study cards’ structuamd specific instances of ATI's
original content that@pear in her study card$?”

Only one of Parkes’ enjoined study cartks is at issue on this motion—her Nursing
Fundamentals deck. Parkes argues that the Heath Assessment study deck is a completely
different set of study materiala@is not comparable to the coitaion enjoinedby the Court in
the Pl Order. Moreover, Parkes urges thatahly similarities tb Health Assessment study
cards have with ATI's study matal involve nonprotected nurgj facts. The Court addresses
these arguments in considering whether A® heet its burden of demonstrating by clear and
convincing evidence that Parkes violated the €a&M Order by creating and selling the Health
Assessment study cards.

1 Organization and Structure

In the PI Order, the Court spent consatde time comparing the organization and
structure of Parkes’ study candith ATI's Review Modules. ke ATI, Parkes organized her
study cards into nine decks, named identicallyigually the samelike ATI, Parkes’ study
card decks utilized units, chapteand subsections for substructure. The Court found that
because ATI’s “arrangement, structure, and deptaatbial information is unique,” the fact that
Parkes structured her material almost exabiysame way was strong evidence of substantial
similarity.r® Indeed, the Court was mindful that whilarsing facts alonare not copyrightable,
where the protected material constitutes a factmapilation, such as here, “the copyright is

limited to the particular selection or arrangemeéftAs such, the Court did not perform a card-

12|d.
Bd. at 27.

14 Feist Publ'ns 499 U.S. at 350-5%ge also Craft Smith, LLC v. EC Design, |.I069 F.3d 1092, 1103
(10th Cir. 2020).
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by-card comparison of ATI's and Parkes’ studydsa Instead, thedlirt noted substantial
similarities with the organizain and structure of the partiedudy card materials as a whole and
then pointed to some example of specific instances of copying thHagrfsupported substantial
similarity. Thus, the Court agreasth Parkes that the linchpin @ prior ruling was its finding
that ATI's study cards were a protectablenpilation that was arranged, structured, and
organized in a unique way.

On this motion, ATI makes no attempt to diss the overall structeror organization of
the Health Assessment study card deck, eitherrakates to any other sty material Parkes is
currently selling, or as it tates to Parkes’ previous Nimg Fundamentals deck. And ATI
makes no attempt to compare #gtucture and organitian of the Health Assessment study card
compilation to its own material. The only evideroffered on structurend organization is from
Parkes. In her Declaration, Parkes submitsshatdecided to present “a more focused review of
concrete, essential, and in my opinion, testthw concepts” as compared to ATI's more
comprehensive approach to study cafd§he explains that theddlth Assessment deck is a
stand-alone product with 64 cards. contrast, this subject ritar is covered in 39 out of 356
pages of ATI's Fundamentals for Nursing Revigwdule, as part of aubsection called “Health
Assessment/Data Collection,” that comprises éigoof one out of four total units. Parkes
divided her Health Assessment daato two parts: Part One doses on assessing the patient and
the order in which a nurse should conduct a headé assessment, and Part Two is a reference
guide focusing on the normal and expected figdito the assessment items, along with more
detailed information compared to Part Ofde idea is that the nursing student will obtain a

“big picture of the assessing procedurePart One and then “memorize the ranges and

15 Doc. 138 1 10.
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indicators through Part Twd® In contrast, ATl combines thisformation and includes more
detail.

Parkes also details the coadts between her new produotaATI’s study material in
paragraphs 18-23 of her Declaration. She explaow the topics and facts she covers are
organized differently, how the structure and sifasation is differentand how the unit/topic
levels are different. This evidence weighsmsijlg against a finding that the Health Assessment
deck is substantially similaitber to the enjoined Nursingundamentals deck or to ATI's
material.

ATI responds that it need nshow that the organizatioma structure of the Health
Assessment deck is similar to ATI's product beeaitiss not required teeassert its motion for
preliminary injunction and demonstrate it isdii to succeed on the merits as to this new
product. While this may be correct, ATI doesédhe burden to shoby clear and convincing
evidence that Parkes violated the Court’s Pl Orddrat Order specifically permits her to create
“other, non-infringingnursing material¥ Unsurprisingly, Parkes defends ATI’'s motion by
arguing that her new Health Assessment dedisinfringing. Thus, ATl cannot establish
contempt by merely asserting tismme of Parkes’ study cardseenble the enjoined study cards
when the basis for the Cowgtlikelihood-of-success finding wésat ATI’s materials were a
protectable compilation and an injunction wesranted because Parkes’ materials were
organized, structured, and presented in a sulstgrgimilar way. Because the Court identified
the compilation, and not the nursing facts themsel®she protectablepression, its analysis

of substantial similarity between the partipsdducts was limited to ATI’'s arrangement,

161d. 9 17.
17 Doc. 59 at 43.



Case 2:19-cv-02514-JAR-KGG Document 159 Filed 10/15/20 Page 9 of 11

structure and organization as well as s@x@mples of unique and original contéht.
2. Specific I nstances of Copying

Nonetheless, ATI focuses its argument oacHiic instances ofopying by arguing that
there is substantial similarity between tlomient of 27 Health Assement cards and Nursing
Fundamentals cards that were enjoined. ThetCGhsegrees that these similarities demonstrate
that Parkes violated the Pld&ar. As described above, theutt explicitly found that nursing
facts were not included in ATI's protected exmien. Instead, ATI's matils were protectable
as a compilation. The Court further found severat#j instances where Parkes used the same
unique illustrations of nursing facts as ATkedsn its material. While the nursing facts
themselves are not protectable, the Court fahatithese original and unique illustrations,
coupled with identical structusnd organization, was sufficientsbow substantial similarity.

ATVI’s reliance on the similarities between the 27 Health Assessment study cards and
Parkes’ prior Nursing Fundamentals study cards st for several reasons. First, as Parkes’
Declaration and exhibits demoredi, Parkes created a unique “fomay of a Flashcard” that is
not comparable to her old materials or tolABtudy cards. She includes a quick reference
number and “call-outs” for key information andncepts included on the glossy front page, and
detailed information with the most important infaation listed in red on a matte back side that
allows for notetaking® ATI presents no evidence of comparable presentation. Second, Parkes
submits substantial evidence that the infdramalisted on the 27 study cards about which ATI

complains are nonproteble nursing fact® Third, the Court did ndiase its decision enjoining

the Nursing Fundamentals study card deck on thdasities identified by ATI in this motion.

18 See Craft Smit969 F.3d at 1101.
B EX. E.
20Exs. 5 &D.
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Again, the Court found ATI's materials to beotgctable as a compilation, so the substantial
similarity analysis was limited to comparing tipabtected expression Rarkes’ product. The
specific examples cited by the Coinvolved unique illustrationsf nursing facts, not examples
commonly used in other nursing texts.

Notably, ATI submitted at the PI hearingly eight study cards in support of its
contention that the NursingiRdamentals deck was infringift).Only two of those cards are
included in the comparisons submitted on this motion—the study cards covering primary and
secondary skin lesiort. The Court made no specific findings in the PI Order that these
particular study cards were substantially simitaATI’s materials; these two cards were in a
series that the Court found included specific eplas of copying. The Court now finds that the
information in these two cards contain nursingg$aand not protectabmaterial. Unlike the
illustrations of nursing facts the Court found to be infringing in the Pl Order, Parkes has
submitted evidence that the examples of #sons found on these cards are the most obvious
and common examples of the skin lesions, and that these examples are found in other nursing
texts, not just ATI's material. And whiledtother 25 cards identifieoy ATI include similar
nursing education topics and ma&¢@as the enjoined deck, those similarities involve lists of
nursing facts rather than original protectable ilatbns or otherwise origal content. And in
the absence of evidence showisimilar compilation, these exafas are not probative that
Parkes violated the PI Order.

As described above, ATI has not metadtsden of showing by clear and convincing

evidence that Parkes violated the Court’s Rlédiby creating and sellirtger stand-alone Health

21 Doc. 34-25 at 50-58.
22 Compareid. at 55-56with Ex. 5 at 20-21.

10
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Assessment study deck. Thus, the Court canndtRarkes in contempt and ATI’'s motion must
be denied.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff Assessment
Technologies Institute, Inc.’s Motion to EnéerPreliminary Injunction Order and for Contempt
(Doc. 12) isdenied.

IT 1SSO ORDERED.

Dated: October 15, 2020

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE

11



