
I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

ANTHONY WAYNE ELROD,

Plaint iff,  

vs.  Case No. 06-3115-SAC

(FNU)  WALKER, et  al.,

Defendants.

  MEMORANDUM AND ORDER

This case com es before the Court  on Defendants’ m ot ion to dism iss or

in the alternat ive for sum m ary judgm ent . Plaint iff,  a pro se lit igant ,

com plains that  his const itut ional r ights were violated when he was assaulted

by correct ional officers at  United States Penitent iary Leavenworth on April

14th, 2005. I n a pr ior order, the Court  dism issed all Bivens claim s against

the United States, the Bureau of Prisons, and any individual defendant  in his

official capacity as barred by sovereign im m unity. Doc. 12 p.3. The Court

also found that  the United States is the only proper defendant  for Plaint iff’s

FTCA claim .  I d. Thus Plaint iff’s rem aining claim s, all ar ising from the April

14th incident , are:  1)  Defendants Walker, Lacy, Gum , and Gray violated his

Eighth Am endm ent  r ights by using excessive force;  2)  Defendant  Gray

assaulted him  in retaliat ion for Plaint iff’s protected conduct  of filing two civil

lawsuits the previous m onth or filing adm inist rat ive gr ievances;  and, 3)  the

USA violated the Federal Tort  Claim s Act  by assault ing and bat ter ing him

and stealing his personal property.
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I . Sum m ary Judgm ent  Standard

The part ies have subm it ted num erous docum ents outside the

pleadings, so the Court  determ ines whether sum m ary judgm ent  is

appropriate. A court  grants a m ot ion for sum m ary judgm ent  under Rule 56

of the Federal Rules of Civil Procedure if a genuine issue of m aterial fact

does not  exist  and if the m ovant  is ent it led to judgm ent  as a m at ter of law.

The court  is to determ ine “whether there is the need for a t r ial-whether, in

other words, there are any genuine factual issues that  properly can be

resolved only by a finder of fact  because they m ay reasonably be resolved in

favor of either party.”  Anderson v.. Liberty Lobby, I nc., 477 U.S. 242, 250

(1986) . “Only disputes over facts that  m ight  affect  the outcom e of the suit

under the governing law will . . .  preclude sum m ary judgm ent .”  I d.  There are

no genuine issues for t r ial if the record taken as a whole would not  persuade

a rat ional t r ier of fact  to find for the nonm oving party. Matsushita Elec.

I ndust . Co. v. Zenith Radio Corp .,  475 U.S. 574, 587 (1986) .

To counter a “properly m ade”  m ot ion, the non-m ovant  m ust  “ set  out

specific facts showing a genuine issue for t r ial”  by way of adm issible

evidence in com pliance with Rule 56(e) (1) . A party faced with a sum m ary

judgm ent  m ot ion m ay not  sim ply rest  on allegat ions contained in the

pleadings, but  m ust  com e forward with adm issible evidence establishing

each fact  he relies upon. BancOklahom a Mort . Corp. v. Capital Tit le Co.,  194
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F.3d 1089, 1097 (10th Cir. 1999) . Our local rule requires those facts to be

“presented by affidavit , declarat ion under penalty of perjury,”  or other

stated discovery. D.Kan. 56.1(d) . Affidavits and declarat ions m ust  be m ade

on personal knowledge and shall set  forth such facts as would be adm issible

in evidence. I d;  See Fed.R.Civ.P. 56(c) (4) .

I I . Facts

Plaint iff has not  com plied with the Court ’s rules governing sum m ary

judgm ent  m ot ions, despite the fact  that  the relevant  rules were sent  direct ly

to him . See Doc. 26, Exh. L. Plaint iff’s response fails to set  forth his facts, or

counter Defendants’ facts, with the required specificity. Plaint iff’s response

evidences no effort  whatsoever to com ply with those rules, which are not

m ere technicalit ies but  are designed to prom ote fairness and reliabilit y in the

process. As a result , all m aterial facts set  forth in Defendants’ statem ents of

fact  are deem ed adm it ted. See D. Kan. Rule 56.1. 

Plaint iff was incarcerated at  USP Leavenworth from  February 7, 2002,

through Novem ber 12, 2003, and from March 11, 2004 through August  4,

2005. Defendant  Walker received inform at ion from  Defendant  Gum  that

Plaint iff had stolen an item , so inst ructed Plaint iff to follow him  to the st r ip

search area. While walking next  to Plaint iff,  Defendant  Walker saw Plaint iff

reach into the top of his pants and rem ove an unknown item , which Plaint iff

at tem pted to conceal from  him . Defendant  Walker inst ructed Plaint iff to

show him  what  he had in his hands, but  Plaint iff refused and brought  his
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hand with the item  up to his m outh. Defendant  Walker t r ied to grab

Plaint iff’s hand which had held the unknown object , then grabbed Plaint iff,

who becam e com bat ive, and resisted. Defendant  Walker believed Plaint iff 's

act  of ingest ing som e unknown item  could harm  Plaint iff,  and that  Plaint iff’s

act ions could create a significant  disrupt ion within the correct ional inst itut ion

set t ing, as Plaint iff was defying direct  orders by staff, t rying to conceal an

item , and being physically com bat ive with staff.

Defendant  Walker then took Plaint iff to the ground, yelled for

assistance, and used the force he determ ined was necessary to cont rol the

Plaint iff.  Several staff m em bers responded to his call.  While Plaint iff was on

the ground, he cont inued to be com bat ive with staff and resisted their

efforts to regain cont rol over him . Plaint iff did not  obey Defendant  Walker’s

inst ruct ion that  he provide his left  hand to be rest rained. Eventually,

Defendant  Walker brought  Plaint iff’s left  hand towards Plaint iff’s back and

secured the rest raint  on both of Plaint iff’s hands, and assisted Plaint iff to his

feet . Plaint iff was then escorted to the Lieutenant ’s office. Plaint iff sustained

physical injur ies as a result  of the incident , requir ing m edical care.

The tape of the incident  shows that  Defendant  Walker grabbed the

Plaint iff,  that  Plaint iff turned away from  Defendant  Walker, and that

Defendant  Walker then took Plaint iff to the floor. At  least  seven other

officers responded and got  on the floor to assist  in subduing the Plaint iff.  The

ent ire incident , from  Defendant  Walker’s first  touching of Plaint iff unt il

4



Plaint iff was assisted to his feet , lasted approxim ately one-and-one-half

m inutes. The tape shows Defendant  Lacy observing the incident , but  does

not  show Defendants Gray or Gum  at  all.

 Defendant  Gum  received a telephone call from  the Health Services

Departm ent  at  approxim ately 3: 30 p.m . on April 14th to st r ip search the

Plaint iff because he was believed to have stolen som e hand sanit izer from

the departm ent . Defendant  Gum  relayed that  inform at ion to Defendant

Walker, who was working in the Center Hall area, pat  searching inm ates.

Defendant  Gum  saw Defendant  Walker walking with Plaint iff toward the st r ip

search room , heard Defendant  Walker yell, then saw Plaint iff fall to the floor.

Defendant  Gum  then act ivated em ergency not ificat ion to sum m on staff

assistance, but  did not  approach the Plaint iff,  and rem ained in his area near

Center Hall.

Defendant  Lacy, who was the Discipline Hearing Officer during April,

2005, was in the Center Hall area on April 14, 2005. He did not  see the

init ial use of force by Defendant  Walker, but  saw the Plaint iff on the ground,

refusing to subm it  to rest raints. Defendant  Lacy inst ructed Plaint iff to subm it

to rest raints, but  was not  involved in the use of force or any applicat ion of

rest raints, and did not  touch Plaint iff during the incident . He observed staff

act ing appropriately and within BOP’s Use of Force policy in at tem pt ing to

regain cont rol of Plaint iff,  whom  Defendant  Lacy character ized as belligerent
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and uncooperat ive. Defendant  Lacy did not  observe any excessive force used

against  Plaint iff.

Defendant  Gray was not  involved in any use of force against  Plaint iff

on April 14, 2005. On that  date, he was not  in the area of Center Hall,  did

not  respond to any call for assistance, and did not  touch the Plaint iff.

Defendant  Gray was Plaint iff’s Case Manager in late January through m id-

February 2005. Liberally const rued, Plaint iff’s “affidavit ”  at tached to his

Am ended Com plaint  alleges three statem ents m ade by Defendant  Gray:  1)

on February 1, 2005, Defendant  Gray threatened to m ake sure Plaint iff got

indicted for som ething if Plaint iff cont inued to file adm inist rat ive rem edies;

2)  on February 1, 2005, Defendant  Gray said that  if Plaint iff wished to go

hom e in 71/ 2 years then he had bet ter stop filing adm inist rat ive rem edies

and lay low or Defendant  Gray would do whatever it  took to get  Plaint iff

indicted for som ething and m ore t im e in pr ison;  and 3)  on July 13, 2005,

Defendant  Gray cam e to Plaint iff’s SHU cell door and told Plaint iff that  he

had Defendant  Walker jum p on Plaint iff on April 14th and that  he would have

it  done again if Plaint iff did not  drop his lawsuits and keep his m outh closed.

Defendant  Gray denies m aking any threats of retaliat ion in any

m anner against  Plaint iff for filing adm inist rat ive rem edies or civil lawsuits,

and avers that  he was not  aware of any pending lit igat ion by Plaint iff unt il

June of 2005. I f Plaint iff had spoken to Gray in July of 2005, or at  any t im e
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when Gray was no longer Plaint iff’s case m anager, he would have directed

Plaint iff to his appropriate unit  team  m em bers.

Other staff m em bers who were involved in rest raining the Plaint iff

opine that  no excessive force was used and that  the im m ediate use of force

com plied with BOP policy. The BOP authorizes staff to use force on a

part icular inm ate to gain cont rol of the inm ate, protect  and ensure the safety

of inm ates, staff and others;  to prevent  serious property dam age;  and to

ensure inst itut ion security and good order. See BOP Regulat ions and

Program  Statem ent  5566.06, Use of Force and Applicat ion of Rest raints

( “P.S. 5566.06” ) . Staff are authorized to apply physical rest raints necessary

to gain cont rol of an inm ate who appears to be dangerous because the

inm ate:  a. Assaults another individual;  b. Dest roys governm ent  property;  c.

At tem pts suicide;  d. I nflicts injury upon self;  or e. Becom es violent  or

displays signs of im m inent  violence. Staff are to exercise sound correct ional

judgm ent  in m aking determ inat ions as to when force is necessary to be used

and the level of force necessary to contain the situat ion. 

BOP policy also recognizes the need for im m ediate use of force, in

providing:  

Since inm ates occasionally becom e violent  or display signs of im m inent
violence, it  is som et im es necessary for staff to use force and rest raints
to prevent  them  from  hurt ing them selves, staff, or others, and/ or from
dest roying property. . .  .Staff m ay im m ediately use force and/ or apply
rest raints when the behavior . .  .  const itutes an im m ediate, serious
threat  to the inm ate, staff, others, property, or to inst itut ion security
and good order.
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See BOP Regulat ions and Program  Statem ent  5566.06.

BOP officials conducted various adm inist rat ive reviews of the

I m m ediate Use of Force ut ilized on April 14, 2005, and consistent ly found

the use of force to be appropriate, within policy guidelines, and reasonable

under the circum stances.

I I I . Analysis

A. Failure to Exhaust  Adm inist rat ive Rem edies -  Bivens cla im s

1 . General exhaust ion requirem ent

Defendants m ove the Court  to dism iss Plaint iff’s Bivens claim s and

Plaint iff’s FTCA claim  for property loss because Plaint iff has failed to exhaust

his adm inist rat ive rem edies as to those claim s. Where an inm ate has failed

to exhaust  his adm inist rat ive rem edies on certain claim s, dism issal of those

claim s is appropriate. See Jones v. Bock ,  549 U.S. 199 (2007) . The Prison

Lit igat ion Reform  Act  (PLRA)  requires all com plaints involving pr ison

condit ions to be exhausted through the filing of adm inist rat ive rem edies

before the com plaint  m ay be filed in federal court . Porter v. Nussle,  534 U.S.

516, 532 (2002) . See 42 U.S.C. § 1997e(a)  ( “No act ion shall be brought  .. .

unt il such adm inist rat ive rem edies as are available are exhausted.” )  

The exhaust ion requirem ent  applies to Bivens suits, such as Plaint iff

br ings here. The record reflects that  Plaint iff has filed 387 adm inist rat ive

rem edies during his incarcerat ion, m any of which were during his

incarcerat ion at  Leavenworth, reflect ing Plaint iff’s knowledge of the proper
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grievance procedure. Plaint iff’s adm inist rat ive filings related to plaint iff’s use

of force and retaliat ion claim s arising from  the April 14th incident  were

rejected by the agency for technical com pliance errors and have not  been

addressed on the m erits. See Doc. 26,  Exh. B:  Sheldrake Declarat ion,

At tachm ent  4, pp. 18-20, # 387082-84.  See also Elrod v. Swanson,  478

F.Supp.2d 1252 (D.Kan. 2007)  (dism issing Plaint iff’s retaliat ion claim s based

on Defendant  Gray’s February 1st  statem ents for Plaint iff’s failure to exhaust

adm inist rat ive rem edies) . An inm ate’s adm inist rat ive claim  that  is rejected

for procedural reasons and is not  considered on the m erits is considered

unexhausted. See generally Patel v. Flem m ing,  415 F.3d 1105 (10th Cir.

2005) ;  Woodford v. Ngo,  548 U.S. 81, 90 (2006) .

2 . Unavailability except ion

Plaint iff does not  dispute that  he failed to exhaust  his claim s related to

this case, but  contends that  exhaust ion was unavailable because BOP

em ployees repeatedly refused to give him  the proper form s. I f an

adm inist rat ive rem edy is not  available, then an inmate cannot  be required to

exhaust  it .  Tuckel v. Grover ,  660 F.3d 1249, 1250 (10th Cir. 2011) . 

The Tenth Circuit  has recent ly clar ified that  a Plaint iff who claim s the

unavailabilit y of adm inist rat ive rem edies bears the burden to prove it ,

stat ing:  

Failure to exhaust  under the PLRA is an affirm at ive defense. Jones v.
Bock,  549 U.S. 199, 212, 127 S.Ct . 910, 166 L.Ed.2d 798 (2007) .
Defendants thus bear the burden of assert ing and proving that  the
plaint iff did not  ut ilize adm inist rat ive rem edies. I d.  Once a defendant
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proves that  a plaint iff failed to exhaust , however, the onus falls on the
plaint iff to show that  rem edies were unavailable to him  as a result  of
int im idat ion by pr ison officials.

Tuckel,  660 F.3d at  1254.

The Court  applies this standard to Plaint iff’s claim s that  adm inist rat ive

rem edies were unavailable because prison officials refused to give him  the

form s he needed and requested. An adm inist rat ive rem edy is not  “available”

under the PLRA if “pr ison officials prevent , thwart , or hinder a pr isoner 's

efforts to avail him self of [ the]  adm inist rat ive rem edy.”  Lit t le v. Jones,  607

F.3d 1245, 1250 (10th Cir. 2010) . See Jernigan v. Stuchell,  304 F.3d 1030,

1032 (10th Cir. 2002) . The Tenth Circuit  has recognized in unpublished

cases that  adm inist rat ive rem edies are not  “available”  when prison officials

refuse to provide prisoners with gr ievance form s. See Baldauf v.

Garout te,137 Fed.Appx. 137, 141 (10th Cir. 2005) .  cert . denied,  546 U.S.

1183 (2006) ;  Hoover v. West ,  93 Fed. App'x 177, 181 (10th Cir. Feb.19,

2004) . 

I n support  of his claim  that  Defendants thwarted his exhaust ion

efforts, Plaint iff cites various paragraphs in his com plaint  or am ended

com plaint . See Doc. 59, p. 3, cit ing paragraphs 33, 35, 36, 43, 44, & 45 of

his com plaint , “his affidavit  (at tached to his com plaint  as Exhibit  3) ;  and Dk.

11-1, p. 1-41.”  But  the cited paragraphs of Plaint iff’s com plaint  are either

irrelevant  to this issue (33-36)  or do not  exist  (43-45)  either in his com plaint

or am ended com plaint . The other record cited by Plaint iff (Dk. 11-1, pp. 1-
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41)  consists of num erous other at tachm ents to Plaint iff’s am ended

com plaint . Som e of these exhibits contain only conclusory claim s that

Plaint iff was denied “all access to the adm inist rat ive rem edy process”  at  USP

Leavenworth,”  or “all access to the adm inist rat ive rem edy form s.”  See e.g. ,

Doc. 11, Exh. 1, p. 22;  p. 27. Such claim s lack specificity and do not  state a

claim  for denial of access to the gr ievance system . See Baldauf v. Garout te,

2007 WL 2697445, * 8 (D.Colo. 2007) , affirm ed,  295 Fed.Appx. 294 (10th

Cir. 2008) . Further, conclusory allegat ions, standing alone, do not  create a

genuine issue of m aterial fact . See Thom as v. U.S. Bureau of Prisons,  282

Fed. Appx. 701, 2008 WL 2498049, at  * 3 (10th Cir. June 24, 2008)

(unpublished) ;  White v. Tharp,  2008 WL 596156, at  * 10 (D.Colo. Feb.29,

2008)  (unpublished) .

Other at tachm ents are m ore specific, see e.g. ,  Doc. 11, p. 64-67, and

include Plaint iff’s claim  dated April 20, 2005 that  he asked for a “sensit ive”

form  “ to send direct ly to the regional office about  the assault / beat ing on

Thursday.”  I d. ,  p. 64. But  these and m ost  of the other cited docum ents

which contain som e detail bear no indicia that  they were actually created at

the t im e they are dated, and do not  reflect  that  they were ever subm it ted to

the BOP, as they and reflect  no disposit ion by any level ( inst itut ion, regional,

nat ional, etc.) . The one except ion is Exhibit  3 to Plaint iff’s am ended

com plaint  - -  an inm ate request  to staff dated May 1, 2005, alleging in part :

My unit  team  (Mr. Sediool & Mr. St rat ton)  are subvert ing m y at tem pts
to file adm inist rat ive rem edies by denying m e the necessary and
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required form s. When I  am  able to obtain said form s from  other unit
team s the (sic)  refuse to turn m y com pleted form s in to the
adm inist rat ive rem edy coordinator. Therefore I  am  being denied
access to the adm inist rat ive rem edy process.

Dk. 11, Exh. 3. The second page of the form  states that  Plaint iff was

assaulted by BOP staff on April 14, 2005, linking the adm inist rat ive rem edy

to the underlying issues in this case. 

As noted above, this Court  can consider only adm issible evidence in

deciding a sum m ary judgm ent  m ot ion. Johnson v. Weld County, Colo. ,  594

F.3d 1202, 1209 (10th Cir. 2010)  ( finding “any hearsay contained in a

sum m ary judgm ent  affidavit  rem ains hearsay, beyond the bounds of the

court 's considerat ion.” ) . But  none of Plaint iff’s allegat ions of being denied

grievance form s are supported by sworn pleadings, affidavits, or other

evident iary m aterial. Phillips v. Calhoun,  956 F.2d 949, 951 n. 3 (10th Cir.

1992)  ( “Unsubstant iated allegat ions carry no probat ive weight  in sum m ary

judgm ent  proceedings.” ) . Plaint iff repeatedly refers to his “affidavit ”  (Doc.

11, Exh. 10) , but  that  undated, unnotarized “affidavit ”  is neither an

adm issible affidavit  nor a proper declarat ion under penalty of perjury.1 Thus

1 Plaint iff has filed m ult iple surreplies (Doc. 61, 65, 66) , but  the Court
disregards them , as surreplies are not  perm it ted absent  leave of court , and
no leave has been given. Doc. 66, however, is a proper declarat ion under
penalty of perjury, dem onst rat ing Plaint iff’s awareness of and abilit y to file
adm issible evidence. Doc. 66 unsuccessfully at tem pts to ret roact ively cure
his previous undated “affidavit ”  (Doc. 11, Exh. 10) .
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Plaint iff has failed to dem onst rate with any adm issible evidence that  pr ison

officials thwarted his at tem pts to exhaust  the claim s he m akes in this case.2 

Defendants also contend that  if BOP staff at  Leavenworth denied

Plaint iff the form s he needed, Plaint iff could have pursued alternat ive

avenues to exhaust  his adm inist rat ive rem edies. See Baldauf,  137 Fed.Appx.

at  141 (cit ing Jones v. Sm ith,  266 F.3d 399 (6th Cir. 2001)  (affirm ing

dism issal for failure to exhaust  because plaint iff failed to allege that  the

prison official who refused to provide a gr ievance form  was the only source

of those form s or that  plaint iff m ade other at tem pts to obtain a form  or file a

grievance without  a form ) ;  28 C.F.R. § 542.13 (providing that  inform al

resolut ion at tem pts m ay be waived in individual cases at  the Warden or

inst itut ion Adm inist rat ive Rem edy Coordinator ’s discret ion when an inm ate

dem onst rates an acceptable reason for by-passing the inform al resolut ion

process) ;  28 C.F.R. § 542.14(d)  (perm it t ing inm ates to by-pass the

inst itut ion as a whole and file an adm inist rat ive rem edy subm ission direct ly

with the Regional Office where the claim s are sensit ive) ;  I d.  (perm it t ing

inm ates to present  evidence to the agency that  staff were denying him

form s which m ight  have just ified his reason for delay in filing any of his

belated adm inist rat ive rem edies.)  

The Court  finds that  Plaint iff has failed in his burden to show

adm issible evidence that  adm inist rat ive rem edies were unavailable to him  as

2 The sam e evident iary failures doom  Plaint iff’s substant ive claim s of
excessive force, retaliat ion, and assault  and bat tery. 
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a result  of act ions or inact ions of pr ison officials.3 Because Defendants have

shown that  Plaint iff failed to exhaust  his adm inist rat ive rem edies, the Court

lacks subject  m at ter jur isdict ion over Plaint iff’s claim s of excessive force and

retaliat ion.

B. Failure to exhaust  FTCA property claim

Defendants also assert  that  Plaint iff’s FTCA claim  based on property

loss should be dism issed for lack of subject  m at ter jur isdict ion because it  has

not  been exhausted. A federal statute, 28 U.S.C. § 2675(a) , bars claim ants

from  bringing suit  in federal court  unt il they have exhausted their

adm inist rat ive rem edies under the FTCA. See McNeil v. United States,  508

U.S. 106, 113 (1993) . Plaint iff’s adm inist rat ive tort  claim , dated Sept . 2,

2005, at tached to his Am ended Com plaint  contends in relevant  part :

On April 14, 2005, at  USP Leavenworth a gang of pr ison guards
t respassed against  m e and negligent ly broke m y left  arm  in four
places, dam aged both shoulders, dam aged m y r ight  knee, dam aged

 m y left  wrist , dam age (sic)  to both of m y kidneys and m ental anguish. 

Doc. 11, Exh. 14, p. 63. Plaint iff filed this claim  in Septem ber of 2005, and it

was subsequent ly denied. This claim  m akes no assert ion of property loss.

Plaint iff has filed other FTCA adm inist rat ive claims, but  Plaint iff fails to

show that  any of them  allege property loss or theft  related to the April 14th

3 Although the Court  affords som e leeway to pro se part ies, it  cannot  m erely
overlook Plaint iff’s failure to state and oppose m aterial facts in com pliance
with the local rules, and Plaint iff’s failure to subm it  adm issible evidence, and
Plaint iff’s subm ission of m ult iple docum ents not  contem plated by the rules.  
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incident  at  USP Leavenworth. Accordingly, Plaint iff’s FTCA claim  for stolen

personal property is dism issed without  prejudice for lack of exhaust ion.

But  even if Plaint iff had exhausted this tort  claim , his FTCA claim  for

alleged m ishandling of property would be barred by sovereign im m unity. See

28 U.S.C. § 2680(c)  ( retaining sovereign im m unity as to claim s arising from

the detent ion of any goods, m erchandise, or other property by any law

enforcem ent  officer) ;  Ali v. Fed. Bureau of Prisons,  552 U.S. 214, 228

(2008) . Even when property is intent ionally dam aged, the statute does not

waive sovereign im m unity. See 28 U.S.C. § 2680(h) ;  Lane v. Pena,  518 U.S.

187, 192 (1996)  ( “A waiver of the Federal Governm ent 's sovereign im m unity

m ust  be unequivocally expressed in the statutory text , and will not  be

im plied.”  (citat ions om it ted) ) . Accordingly, Plaint iff’s FTCA claim  for stolen

personal property is dism issed with prejudice for lack of subject  m at ter

jur isdict ion.

 C. Federal Tort  Claim s Act  jur isdict ion-  assault  and bat tery 

The sole claim  properly exhausted by Plaint iff is his FTCA claim  based

on the BOP officers’ use of force. Defendants assert  that  this Court  lacks

subject  m at ter jur isdict ion as to this claim .

1 . FTCA W aiver of sovereign im m unity for  negligence

Through the Federal Tort  Claim s Act  (FTCA) , the United States has

generally waived its sovereign im m unity, perm it t ing civil suits for act ions

arising out  of negligent  acts of agents of the United States. Nonetheless, 
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 Defendants contend that  Plaint iff’s FTCA claim  for assault  is barred by

the United States’ sovereign im m unity because the United States has not

waived sovereign im m unity with respect  to intent ional tort  claim s against

the United States. See FDI C v. Myers,  510 U.S. 471, 477-78 (1994) ;

Manning v. United States,  146 F.3d 808, 812 (10th Cir. 1998) . Applicabilit y

of the intent ional tort  except ion is a quest ion of subject  m at ter jur isdict ion.

Dry v. U.S., 235 F.3d 1249 (10th Cir. 2000) .

Plaint iff apparent ly hopes to avoid the bar of intent ional tort  act ions by

styling his FTCA claim  solely as a negligence claim . See Doc. 11, Exh. 14, p.

63 (Plaint iff’s FTCA claim  alleged that  on April 14, 2005, at  USP

Leavenworth, “a gang of pr ison guards t respassed against  m e and

negligent ly broke m y left  arm  …”)  But  Plaint iff’s stylist ic at tem pt  to br ing

him self within the waiver of sovereign im m unity is unsuccessful. See U.S. v.

Shearer ,  473 U.S. 52, 55 (1985)  ( “No sem ant ical recast ing of events can

alter the fact  that  the bat tery was the im m ediate cause of [ Plaint iff’s injury]

and, consequent ly, the basis of respondent 's [ FTCA]  claim .” )  The nature of

Plaint iff’s claim  is not  determ ined by focusing on the label Plaint iff uses, but

on the conduct  which gave r ise to his claim . Benavidez v. U.S. ,  177 F.3d 927,

931 (10th Cir. 1999) . The statute retains sovereign im m unity for any “claim

arising out  of assault  [ or]  bat tery.”  28 U.S.C. §2608(h) . Plaint iff’s claim s of

personal injury, whether inflicted negligent ly or not , “ar ise out  of”  the April

14th alleged assault . See Georgacarakos v. U.S. ,  420 F.3d 1185 (10th Cir.
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2005)  (broadly defining “ar ising out  of”  under FTCA) . Such claim s are

generally not  act ionable under the FTCA.

2 . FTCA law  enforcem ent  proviso for certain intent ional torts

One except ion, however, m ay perm it  Plaint iff to br ing this claim  under

the FTCA. I t  allows claim s against  the United States for  certain intent ional

torts com m it ted by law enforcem ent  officials with the authority to conduct

arrests, searches and seizure of evidence. 28 U.S.C. § 2680(h) . Specifically,

the statute provides that  suits m ay be brought

… with regard to acts or om issions of invest igat ive or law enforcem ent
officers of the United States Governm ent  .. .  [ for]  any claim  arising …
out  of assault , bat tery, false im prisonm ent , false arrest , abuse of
process, or m alicious prosecut ion.

I d.  The statute defines “ invest igat ive or law enforcem ent  officer”  as “any

officer of the United States who is em powered by law to execute searches,

to seize evidence, or to m ake arrests for violat ions of Federal law.”  I d.

Defendants concede that  the BOP officers nam ed as individual

defendants in this act ion qualify as “ law enforcem ent  officers”  within the

m eaning of this subsect ion. Doc. 26, p. 30, cit ing 18 USC § 3050. But

Defendants contend that  jur isdict ion exists under this except ion only if the

individual defendants com m it ted the April 14th assault  while execut ing a

search, seizing evidence, or m aking an arrest , or while otherwise act ing in

their capacit ies as law enforcem ent  officers, instead of in their  capacit ies as

correct ional officers in the interest  of penal security. 
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The Tenth Circuit  has not  addressed whether FTCA jur isdict ion under

this subsect ion depends on whether a law enforcem ent  officer is act ing in a

law enforcem ent  capacity at  the t im e of the altercat ion giving r ise to the

claim . Other Circuits reflect  various approaches. Com pare e.g. ,  Pooler v.

United States,  787 F.2d 868, 872 (3d Cir. 1986)  (holding that  the law

enforcem ent  proviso of § 2860(h)  provides jur isdict ion over the listed

intent ional torts only when com m it ted “while execut ing a search, seizing

evidence, or m aking an arrest ” ) , with Cross v. United States,  159 Fed. App'x

572, 576 (5th Cir. 2005) , and Orsay v. U.S. Dept . of Just ice,  289 F.3d 1125,

1133 (9th Cir. 2002)  (both finding Congress “ intended to allow federal

governm ent  liabilit y only when the invest igat ive or law enforcem ent  officers

were act ing as such by engaging in invest igat ive or law enforcem ent

act ivit ies) .

This Court , however, under facts very sim ilar to those in this case,

recent ly declined to apply the approach urged by Defendants. I n Flores-

Rom ero v. U.S. ,  2011 WL 4526771 (D.Kan. 2011) , an inm ate claim ed he

was assaulted and injured by a BOP officer who was responding to a fight  at

the facilit y. This Court  found that  the BOP officer ’s act ions in responding to a

disturbance and helping to restore security were not  dist inct ively different

from  his “ law enforcem ent  or invest igat ive”  act ivit ies, stat ing:  

I n the context  of an inm ate disturbance, Lt . Starr was of course
at tem pt ing to restore order and secure the safety of inm ates and staff,
but  such act ion appears on its face to be both within the scope of what
is expected during the course of his em ploym ent  and within his law
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enforcem ent  authority. See e.g.  18 U.S.C. § 3050(3)  (authorizing a
BOP officer to arrest  without  a warrant  for cr im inal offenses “ if
necessary to safeguard security, good order, or governm ent
property” ) .

Flores-Rom ero,  2011 WL 4526771 at  * 5. See generally  Dry ,  235 F.3d at

1257 ( finding the FTCA’s general waiver of sovereign im m unity extends to

suits for intent ional torts enum erated in the proviso “ if the conduct  of

invest igat ive or law enforcem ent  officers of the United States Governm ent  is

involved.” ) .

Here, as in Flores-Rom ero,  the claim  alleges abuse and tort ious

conduct  by governm ent  officials authorized to use necessary and reasonable

force in carrying out  their  law enforcem ent  dut ies. I n both cases, BOP

officers responded to a disturbance to help restore security in the pr ison by

subduing a pr isoner. Defendant  has failed to show that  the BOP officers’ acts

in this case were outside the scope of their  law enforcem ent  authority, or to

show that  their  acts were not  done in their  capacit ies as law enforcem ent

officers.4 Accordingly, Plaint iff’s FTCA claim  for the alleged assault  and

bat tery falls within the proviso, m aking subject  m at ter jur isdict ion proper.

D. FTCA -  Assault  and bat tery 

Defendants seek sum m ary judgm ent  on Plaint iff’s assault  and bat tery

claim  because the use of force directed at  the Plaint iff was reasonable and

appropriate under the circum stances, com plied with BOP policy related to

4Defendants do not  invoke the discret ionary funct ion except ion of 28
U.S.C.A. § 2680(a) .  
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use of force, and thus did not  const itute an assault  or bat tery under Kansas

law.

The FTCA incorporates state law, including each state's elem ents of

bat tery and assault . See 28 U.S.C. § 2680(h) ;  28 U.S.C. § 1346(b) (1) . The

FTCA creates liabilit y for the United States only if the act  at  issue is a tort  in

the state in which the conduct  occurred. Under Kansas law in April of 2005,

the tort  of assault  was defined as “an intent ional threat  or at tem pt , coupled

with apparent  abilit y, to do bodily harm  to another, result ing in im m ediate

apprehension of bodily harm .”  Taiwo v. Vu,  249 Kan. 585, 596 (1991) ,

quot ing PI K Civ.2d 14.01. The tort  of bat tery was defined as “ [ i] ntent ional

and wrongful physical contact  with a person without  his or her consent  that

entails som e injury or offensive touching.”  First  Financial I ns. Co. v. Bugg,

265 Kan. 690, 703 (1998) . “The gravam en of a civil assault  and bat tery is

grounded upon the actor 's intent ion to inflict  injury.”  Str icklin v. Parsons

Stockyard Co. ,  192 Kan. 360, 366 (1964) .

Plaint iff offers no evidence that  at  the t im e of the April 14th incident ,

any Defendant  intent ionally threatened bodily harm  to him , verbally or

otherwise, or that  he had an “ im m ediate apprehension”  of bodily harm . Thus

no reasonable jury could return a favorable verdict  on Plaint iff 's assault

claim . 

As to Plaint iff’s bat tery claim , Defendants respond that  their  touching

of Plaint iff was not  wrongful, but  was privileged or just ified, as their  intent
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was to regain cont rol of a com bat ive inm ate within a correct ional set t ing,

and that  their  act ions were not  done in an at tem pt  or a threat  to cause

Plaint iff any bodily harm , but  rather to ensure Plaint iff’s safety and to

prevent  further disrupt ive behavior within the inst itut ion. Defendants

contend that  they used only the force which they reasonably believed was

necessary to m eet  the Plaint iff’s resistance and to cont rol the situat ion.

I n April of 2005, Kansas statutes expressly included a law enforcem ent

privilege to use reasonable force while effect ing an arrest , which stated:  

(1) A law enforcem ent  officer… need not  ret reat  or desist  from
efforts to m ake a lawful arrest  because of resistance or
threatened resistance to the arrest . Such officer is just ified in the
use of any force which such officer reasonably believes to be
necessary to effect  the arrest  and of any force which such officer
reasonably believes to be necessary to defend the officer 's self or
another from  bodily harm  while m aking the arrest .

K.S.A. 21–3215. The purpose of the statute was to set  lim its for law

enforcem ent  officers, and where those lim its were observed, to create a

defense to both cr im inal and civil act ions. Dauffenbach v. City of Wichita,

233 Kan. 1028, 1037 (1983) . See also K.S.A. § 21–3211(a)  (providing

a general defense of just ificat ion for conduct  reasonably believed to be

necessary to defend against  an aggressor’s im m inent  use of unlawful force.)

I n Dauffenbach,  the Kansas Suprem e Court  held that  com pliance with this

statute is a defense to a cr im inal charge of bat tery against  a law

enforcem ent  officer, and that  the civil liabilit y of an officer should be

coextensive with his or her cr im inal liabilit y. Thus under Kansas law, law
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enforcem ent  officers are not  liable for civil bat tery during an arrest  unless

they use unreasonable force. See Caplinger v. Carter ,  9 Kan. App. 2d 287

(1984) . This Court  believes that  Kansas Courts would extend the defense

codified in K.S.A. 21–3215 to Defendants in this case in relat ion to their  acts

during the April 14th incident .

That  conclusion is fort ified by Kansas cases which liberally recognize

com m on law just ificat ions as defenses to bat tery claim s. See e.g., First

Southern Bapt ist  Church v. Nowak ,  209 P.3d 764, 2009 WL 1858255 (Table)

(Kan.App. 2009)  (affirm ing sum m ary judgm ent  that  no bat tery occurred

where a church usher, in an effort  to m inim ize disrupt ion of the service,

grabbed a non-m em ber who was scream ing during church;  the usher

reasonably believed that  som e force was necessary to term inate the

int rusion, and the am ount  of force used was reasonable) ;  Cf,  State v. Wade,

45 Kan.App.2d 128 (Kan.App. 2010)  (bat tery case recognizing com m on law

defense of parental discipline - -  that  parent  is just ified in using a reasonable

am ount  of force upon a child for the purpose of safeguarding or prom ot ing

the child's welfare.)  

I n evaluat ing a m ot ion for sum m ary judgm ent , the Court  ordinarily

views the facts “ in the light  m ost  favorable to the party assert ing the injury.”

Scot t  v. Harr is,  550 U.S. 372, 377 (2007) . This usually m eans adopt ing the

plaint iff 's version of the facts, unless that  version is so ut ter ly discredited by

the record that  no reasonable jury could believe him . Thom as v. Durastant i,
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607 F.3d 655 (10th Cir. 2010) ;  Rhoads v. Miller ,  352 Fed.Appx. 289, 291,

2009 WL 3646078, 2 (10th Cir. 2009) . But  here, as noted above, Plaint iff’s

version of the facts is not  supported by adm issible evidence. 

Addit ionally, Plaint iff’s claim s of bat tery or excessive force are

cont radicted by the video tape of the incident  which the part ies agree

depicts what  actually happened on April 14th. Three views capture the ent ire

incident . Although no audio is included, the video shows that  when the

confrontat ion init ially began, Plaint iff turned away from  Officer Walker,

resist ing the Officer ’s at tem pts to subdue him  or to ret r ieve an object  from

his m outh. I t  shows Officer Walker taking Plaint iff to the ground, then

m ult iple officers responding to subdue the Plaint iff,  but  does not  show any

Officer hit t ing, kicking, or otherwise delivering a blow to the Plaint iff.

I nstead, the video shows the Officers quickly surrounding Plaint iff’s prone

body, placing their  hands on him  and then m oving very lit t le them selves,

consistent  with an intent  to m erely rest rain the Plaint iff or to preclude him

from  m oving. Nothing in the video tends to show excessive use of force by

any BOP em ployee, or tends to show any personal part icipat ion by

Defendants Gray, Lacy or Gum .

As the Suprem e Court  has stated in another case claim ing excessive

use of force:

When opposing part ies tell two different  stor ies, one of which is 
blatant ly cont radicted by the record, so that  no reasonable jury could 
believe it ,  a court  should not  adopt  that  version of the facts for 
purposes of ruling on a m ot ion for sum m ary judgm ent .” ) .
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Scot t  v. Harr is,  550 U.S. 372, 380 (2007) . See York v. City of Las Cruces,

523 F.3d 1205 (10th Cir. 2008)  (sam e) .

 To evaluate excessive force, the Court  views the facts from  the

perspect ive of the officer. See Graham  v. Connor ,  490 U.S. 386, 396-97

(1989) . The focus of the inquiry is on the circum stances as they existed at

the m om ent  force was used. I d.  The adm issible evidence confirm s that  the

Defendants believed that  Plaint iff had put  an illegal item  in his m outh, that

Plaint iff refused to spit  it  out , and that  Plaint iff did not  im m ediately com ply

with their  efforts to rest rain him  and to ret r ieve the item  from  his m outh.

Even Plaint iff’s inadm issible “affidavit ”  is consistent  with this conclusion, as

Plaint iff adm its that  he put  an item  in his m outh as he was on his way to be

st r ip searched and im m ediately before Defendants allegedly bat tered him ;

that  during the alleged bat tery, he was told to “spit  it  out ,”  but  did not  do

so;  and that  im m ediately after the alleged bat tery, Defendant  Walker said he

thought  Plaint iff had put  som e dope in his m outh. See Doc. 11, Exh. 10.

Plaint iff appears to believe a bat tery or excessive force is apparent

based solely on the num ber of officers who responded to the call for

assistance and rest rained him  while he was in a prone posit ion. The video

does reveal that  six or seven officers responded to Officer Walker’s call and

assisted in rest raining the Plaint iff.  But  the num ber of officers responding

does not  on its face tend to show excessive force.  Cf McNair v. Coffey,  279

F.3d 463, 466 (7th Cir. 2002)  ( rem arking that  “nothing in the fourth
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am endm ent  specifies how m any officers m ay respond to a call” ) . Likewise,

“ [ r ] est raining a person in a prone posit ion is not , in and of itself, excessive

force when the person rest rained is resist ing arrest .”  Giannet t i v. City of

St illwater,  216 Fed.Appx. 756, 765, 2007 WL 441887, 9 (10th Cir. 2007) ,

quot ing Estate of Phillips v. City of Milwaukee, 123 F.3d 586, 593 (7th Cir.

1997) . Defendants’ cont inued use of force to rest rain the Plaint iff when he

was on the floor was not  unreasonable in response to his perceived

opposit ion.

Plaint iff also appears to believe that  the severity of his injur ies

dem onst rates the unreasonable or excessive use of force. Where an inm ate

suffers an injury, the extent  of that  injury is relevant . See Hudson v.

McMillian,  503 U.S. 1, 7 (1992) .  Here, however,  the absence of adm issible

evidence on this issue prevents the Court  from  determ ining what  injur ies

Plaint iff suffered as a result  of the April 14th incident .5 The Court  cannot

conclude solely from  the fact  that  Plaint iff was injured that  the force used by

Defendants was excessive, unreasonable, or unjust ified. 

5 Even Plaint iff’s allegat ions describing his injur ies are inconsistent . Com pare
Plaint iff’s tort  claim  (alleging Defendants “negligent ly broke m y left  arm  in
four places, dam aged both shoulders, dam aged m y r ight  knee, dam aged m y
left  wrist , dam age (sic)  to both of m y kidneys and m ental anguish” ) , with his
Am ended Com plaint  (containing no m ent ion of injury to left  wrist  or
kidneys) . Plaint iff’s allegat ions also at t r ibute som e of his injur ies to causes
other than the April 14th incident . See e.g. ,  Doc. 11 p. 76 ( regarding his
back:  “ I  m ust  have hurt  it  again som ehow or when they shot  m e with that
bean bag gun it  broke som ething else.” ) ;  I d,  p. 75 ( “ I  fell again last  year
and hurt  it  again.” )
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Because Plaint iff fails to show that  any Defendant  used unreasonable

force against  him , the Court , upon considering the totality of the

circum stances, finds sum m ary judgm ent  appropriate on Plaint iff’s assault

and bat tery claim s. Because the officers acted in pursuit  of their  dut ies to

enforce the law and to preserve security at  USP Leavenworth, reasonably

believed that  som e force was necessary to ret r ieve the foreign object  in

Plaint iff’s m outh and to rest rain the Plaint iff,  and used a reasonable am ount

of force given Plaint iff’s resistance, Defendants were just ified in their

touching of Plaint iff on April 14th under the Kansas law exist ing at  the t im e.

See Nowak ,  209 P.3d 764.

Alternat ive ruling

For sim ilar reasons, assum ing subject  m at ter jur isdict ion over

Plaint iff’s claim s of excessive force, the Court  alternat ively finds that  

Plaint iff has failed to show that  Defendant  Walker violated his const itut ional

or statutory r ights which were clearly established at  the t im e of the events,

see Shroff v. Spellm an,  604 F.3d 1179, 1188 (10th Cir. 2010) , and that  no

reasonable jury could find that  Defendants Gray, Lacy or Gum  personally

part icipated in any use of force against  the Plaint iff on April 14th. No

“affirm at ive link”  has been shown between theirs act ions and any

const itut ional violat ion. See Ledbet ter v. City of Topeka,  318 F.3d 1183,

1187 (10th Cir. 2003) .
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I T I S THEREFORE ORDERED that  Defendant ’s m ot ion to dism iss or for

sum m ary judgm ent  is granted.

Dated this 20th day of Decem ber, 2011 at  Topeka, Kansas.

s/  Sam A. Crow                                           
Sam  A. Crow, U.S. Dist r ict  Senior Judge
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