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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

MARC A. SHOWALTER, )
)
Petitioner, )
) CIVIL ACTION
V. )
) No. 08-3228-KHV
DAVID R. McKUNE, )
Warden, )
)
)
Respondent. )
)

MEMORANDUM AND ORDER

Pursuantto 28 U.S.C. § 22%4arc A. Showalter, pro se, seskwrit of habeas corpus basgd
on ineffective trial counsel aretroneous jury instructiorts.For reasons stated below, the Court
overrules Showalter’s petition.
l. Procedural Background

On October 24, 2001, Assistant Finney County Attorney Brian R. Sherwood charged
Showalter with four counts of bary of a law enforcement officer in violation of K.S.A. § 41-

3413a(5)._Senformation/Complainin No. 01CR756. On November 13, 2001, Judge Thomas

Richardson appointed the public defender to represent Showalt€rdereAppointing Counsell

Private Or Public Defendén No. 01CR756, and Deputy Pubbefender Mickey Carl Moorman

was assigned to represent defendant. On January 18, 2002, Judge Richardson entered an orc

consolidating case No. 01CR756 with No. 01CR¥@iich charged Showalter with an additional

! In his Amended Petition For Writ Of Habe@erpus Pursuant to 28 U.S.C. 8§ 2254
(Doc. #15) filed January 23, 2009, petitioner includéiral ground for relief — that the state trigl
improperly sentenced him —which petitiosabsequently abandoned in his Trave&esDoc. #23
filed May 14, 2009 at 11. Therefore the Court does not address this issue.
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count of battery of a laenforcement officer. Semended Information/Complaifitio. 01CR756,

filed January 29, 2002. On May 15 through 17, 2002,stlate district court held a jury trigl.

Showalter asked for a jury instruction on selfaefefe, but the districiourt found no evidence t

support that theory and declined to give @n May 17, 2002, a jury found Showalter guilty

as

charged. On June 14, 2002, Judge Richardson senteBledalter to 226 months in the custody

of the Department of Corrections.

Showalter appealed his conviction to the Ken€ourt of Appeals. The district court

appointed the appellate defender to represent him on appe&rdged\ppointing Counsel Private

Or Public Defendefiled June 14, 2002 in No. 01CR756. On appeal, Showalter argued tHat the

district court erred by denying his request forla@defense instruction and using prior convictions

both to enhance his sentence and to satisfy an element of the current offenses. On Febfruary 2

2004, the Kansas Court of Appeaffirmed, holding that evidenceddnot warrant the self-defenge

instruction, that a jury was not required to determine Showalter’s criminal history for sent

purposes, and that his criminal histevgs used and calculated correctly. Sése v. Showalter

84 P.3d 636 (table), 2004 WL 324175 (Kan. App. Feb. 20, 2004). The Kansas Suprem

denied review on May 26, 2004. Id.

On August 18, 2004, Showalter filed pro seation for post-conviction relief under K.S.A.

8 60-1507, alleging ineffective assistance of counséaflimg to call him as a witness at trial. S

Showalter v. StatedNo. 04CV247, in the District Court #finney County, Kansas. Specificall

Showalter argued that trial counsel was ineffector (1) providing erroneous legal advice whi

caused him to waive his constitutional right to testify; (2) failing to request a jury instructi

Deputy Public Defender Clay Hummer also represented Showalter.
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excessive force; (3) failing to present evidewoasistent with his eims; and (4) failing tg

investigate the effects and dangers of pegpeay. On September 23, 2004, the district ¢

burt

appointed William I. Heydman to represent Shter in the post-conviction proceedings. The

district court held an evidentiary hearinglume 20, 2005, and denied Showalter’s motion for post-

conviction relief on September 14, 2005. Showalteealgal to the Kansas Court of Appeals, whjch

affirmed on September 14, 2007, concluding that Showalter had effective assistance of

counse

whose decisions had a sound basis in trial gfyat&he Kansas Supreme Court denied review on

February 12, 2008.

On September 8, 2008, Showalter filed a petitionafot of habeas corpus in this Couf

asserting essentially the same issues which he raised on direct appeal and in the post-c
proceedings. On January 23, 2009, Showaltat fittamended petition for writ of habeas cor
to correct the respondent and to add an inadvertently omitted claim.
. Evidence

A. At Trial

On May 15 through 17, 2002, the state district court held a jury trial. Showalter was c
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harged

with five counts of battery of a law enforcemefficer which stemmed from two encounters wjth

Finney County jail personnel. The prosecution cailee following witnesses to testify about t

ne

first encounter: Michael Harris, Travis Waltiessica Miller, Jeff Steele, Aaron Seal and Tiaci

Romero. The prosecution called the followingnesses to testify about the second encounter:

Miller, Seal, Jeff Orebaugh, Eric Rump and Fr&fiff. The prosecution also called Mark Wel

and introduced videotapes of both encounterspiatiographic evidence of the officers’ injurigs.

The defense called Stephen Yerger.
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The first incident occurred on October 2, 2001ewh deputy ordered Showalter to disc

ard

a condiment packet, which inmates are forbidden to have in their cells. Showalter repeatedly refusec

to comply, so the deputy ordered a “lock-dowrshowalter refused to comply with that ord

called her a “fucking bitch” and said that hewd not leave his cell without a fight. Addition

1%
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officers arrived on the scene, attempted to persuade Showalter to cooperate, eventually subdued hi

physically and placed him in arestraint chair. To physically restrain Showalter, officers sprayed him

with mace, used pressure points on his neck,daggace and kneed him in the back of his kng¢es.

While an officer was attempting to subdue Showalter by using the pressure point just underneatt

the nose infraorbital, Showalter bit the officerisger, which resulted in one of the battery charges.

The second incident occurred on October 11, 2001, when Showalter intentionally f

ooded

his jail cell, threatened officers, and flung a westel at anyone who approached. Officers sprayed

him with almost four cans gfepper spray but did not induce Showalter’s compliance becayse he

covered his face with a towel. Officers themtered the cell and Showalter assumed a fighting

stance with both fists up and announced: “I'm going to hit the first motherfucker through this
The officers then struggled to remove Showaltemfhis cell. During the struggle, Showalter K
kicked and spit on them which led to four countbattery of a law enforcement officer. Showal
was later treated at a hospital emergency room for a broken hand.

B. Post-Conviction Proceedings

On June 20, 2005, the state court held aregxidry hearing on Showalter’s motion for po

conviction relief. Showalter called the followimgtnesses: himself, Mickey Carl Moorman, a

door.”

it

fer

Clay Hummer. Showalter testified that he knew tleatould have testified at trial but that he had

decided to waive that right because his attorieygsadvised him that he had not had the right to




resist an arrest. Showalter apgovided a written statement to the district court. Moorman test
that he and Hummer had concluded early that self-defense was Showalter’s only viable d¢

After the hearing the district court issueetengthy decision which included findings of fa
and conclusions of law. It found that Showalter’s criminal trial lawyers, who were experig
believed that self-defense was his best defemd¢het to succeed he would probably need to s
that law enforcement officers usescessive force. The attorneys developed a strategy to
excessive force by using videotapes and expsitrieny. They discussed with Showalter his ri
to testify. They also told him that they wemncerned about him testifying for two reasons: (1)
demeanor as a witness and how he would reaaér cross-examination because he has a §

temper and angers easily; and (2) his testimony noigén the door to evidence that he had a g

conviction for battery of a law enforcement officer. $amorandum Decision And Journal Entry

Of Judgment On Petitioner’'s Motion Pursuant to K.S.A. 60-XB68d September 14, 2005 in N

04CV257.
The district court found that in retrospect, the defense evidence was not all that eff
Showalter’s expert had testified that the demusieould have allowed more time for de-escala

and that they used the restrainaichineffectively, but he also teséfl that they broke no laws an

fied
efense.
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did their job with the training they had. The dtcourt further found that standing alone, the

videotapes did not show that Showalter belietret his use of forcevas necessary to defer
himself or that a reasonable persohis circumstances would have perceived that self-defensg
necessary. Id.

[Il1. Legal Standards

The Antiterrorism and Effective Death Pégp#\ct of 1996 (“AEDPA”), Pub. L. 104-32,11
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Stat. 1214, (codified in relevantpat 28 U.S.C. § 2254), governs fhieurt’s review in this cass.

SeePaxton v. Ward199 F.3d 1197, 1204 (10th Cir. 1999) (AED&gplies to habeas petitions filg

d

after April 24, 1996, regardless of dafecriminal trial forming basis of conviction). Under Sectipn

2254, as amended by the AEDPA, the Court may not issue a writ of habeas corpus with rg
any claim which the state court adjudicated aa rirerits unless that adjudication resulted i
decision:
(1) . . . that was contrary to, or inved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States
or
(2) . .. that was based on an unreasonaliggrmeation of the facts in light of the
evidence presented in the State court proceeding.
28 U.S.C. § 2254(d)(1)-(2). Under the “contrarydmuse, the Court may issue a writ of habf

corpus only if (1) the state court arrived aba@usion opposite to that reached by the United St

Supreme Court on a question of law, or (2) tlaestourt decided the case differently than

Supreme Court on a set of materially stafiguishable facts. Williams v. Tay|&29 U.S. 362, 405¢

spect t

na
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ates

the

06 (2000). Under the “unreasonable application” clause, the Court may grant habeas relief if the

state court “correctly identifie[d] the governing légae but applie[d] it unreasonably to the fa¢

of a prisoner’s case.” It 407-08. The Court may not issuarit simply because it conclude
in its independent judgment, that the state caypptied clearly established federal law erroneot
or incorrectly; rather the application must be objectively unreasonablat 489-11.

The Court presumes “that factual determinatimasle by the state court are correct, and

petitioner bears the burden of rebutting this pngstion with clear and convincing evidence.

Martinez v. Zavargs330 F.3d 1259, 1262 (10th Cir. 2003) (citing 28 U.S.C. § 2254(e)(1)

Fields v. Gibson277 F.3d 1203, 1221 (10th Cir. 2002)). Tiwiesumption does not extend to leg

and

jal




determinations or to mixed questions of law and fact.(diting Herrera v. LemasteP25 F.3d

1176, 1178-79 (10th Cir. 2000)). That is, the “deferéstandard of review does not apply if t
state court employed the wrong legal standardeiciding the merits of the federal issue.”

(quoting_Cargle v. Mullin317 F.3d 1196, 1202 (10th Cir.2003Yltimately, this Court’s review

—

e

d

of the state court proceedings is quite limitedSastion 2254(d) sets forth a highly deferential

standard for evaluating state court rulings. Anderson v. MB®R7 F.3d 1148, 1152 (10th Cij

2003).

V. Analyss
Showalter asserts two grounds for habeas cogdigs : (1) trial counsel was ineffective |

not presenting evidence including testimony by defahttasupport a theory of self-defense 3

(2) the trial court improperly failed to instruct the jury on self-defense. ARsnded Petition

(Doc. #15) filed January 23, 2009 and Travébec. #23) filed May 14, 2009 Defendant asks th
Court for an evidentiary hearing on his claims.

A. Ineffective Assistance Of Counsel

Showalter contends that trial counsel was m@ffe in not presenting evidence, such ag

own testimony, on the theory of self-defefisé claim of ineffective assistance of counsel,

3 Because petitioner proceeds pro se, the Court liberally construes his filings.

Cummings v. Evansl61 F.3d 610, 613 (10th Cir. 1998).

4 To the extent petitioner implicitly claims tha¢ was denied the right to testify in I
own behalf, the Court finds that this argumemwithout merit. While a criminal defendant hag
constitutional right to testify in hiswn behalf at trial, Rock v. Ark483 U.S. 44, 49- 52 (1987
federal courts generally recognize that a defahdeaives the right to testify if he does n
affirmatively attempt to take theitness stand during trial. Seaited States v. Asamoah87 F.3d
623 (Table), 1999 WL 529526, at *1 (1st Cir. 1999); United States v. Mar888z-.2d 750, 76
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(9th Cir. 1989) vacated on other grouy@a8 F.2d 1470 (9th Cir. 1991); United States v. Bernloghr

833 F.2d 749, 751-52 (8th Cir. 1987). Petitioner didaibtmatively attempt to do so or obje
(continued...)
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violation of the Sixth Amendmensg governed by Strickland v. Washingt@®6 U.S. 668 (1984).

SeeWilliams, 529 U.S. at 390-91 (Stricklarglalifies as clearly established federal law un
AEDPA even though test, by necessity, requires case-by-case examination of evideradgy;

Upchurch v. Bruce333 F.3d 1158, 1162-1164 (10th Cir. 2003).slow ineffective assistance

counsel under Stricklan@howalter must satisfy two prongs:
First, the defendant must show that counsel’s performance was deficient. This
requires showing that counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth Amendment.
Second, the defendant must show that dleficient performance prejudiced the
defense. This requires showing that couas&tors were so seus as to deprive
the defendant of a fair trial, a trial whose result is reliable.
Strickland 466 U.S. at 687. To establish the firgineént — deficient performance — petitioner m
show that counsel’s representation fell belowobjective standard of reasonableness.ai®.88.
To establish the second element — prejudicetitiggeer must show a reasonable probability t
but for the errors of counsel, the result of thecpeding would have bedifferent. “A reasonable
probability is a probability sufficient to undermine confidence in the outcome dt BB4. Our
review is “highly deferential” and we “indulge a strong presumption that counsel’s conduct f
within the wide range of reasonable professi@saistance; that is, the defendant must overc
the presumption that, under the circumstances, the challenged action might be considered s

strategy.” Id.at 688.

Defendant asserts that it was objectively unreasonable for defense counsel to deterr

4(...continued)

der

see

ust

nat

alls

pme

bund tri

nine tha

when counsel rested. Therefore he cannot nowndiaat counsel denied him the right to testify.




the only viable defense was self-defense and fiieto present evidence to support that defén
Defendant argues that his own testimony would have provided evidence to support a self
instruction, and that he therefore suffered prejudice by this%®rror.

In the post-conviction proceeditite state district court arti@tked the correct standard ung

federal law._Se#&emorandum Decision And Journal Bn®f Judgment ORetitioner’'s Motion

Pursuant to K.S.A. 60-15@ifed September 14, 2005 in No. 04CV257 at 100 (citing Strichldng

Se.

defense

er

found that trial counsel’'s performance was ndiciknt because petitioner did not show prejudjce

and it therefore denied petitioner’s request for post-conviction reliedt Rb.
Specifically, after hearing testimony and reviewing evidence, the court found tha
counsel were experienced criminal trial attorneys who reasonably believed that petitione

defense was self-defense and thay would have had to show that law enforcement used exce

t trial

I's best

ssive

force to prevail on that defense. &l.95. The court found thadensel had developed a reasonable

strategy to show excessive force by using the videotapes and expert testimor§oungel had
discussed with Showalter his right to testify and had told him they were concerned abd
testifying for two reasons: his demeanorasvitness and opening the door to evidence
Showalter had a prior battery of a law enforcement officer conviction.The. court found thig

strategy was valid because counsel did indeectessfully block the evidence of the pr

> Showalter acknowledges that counsel put oexgrert witness to testify about tf
restraint chair and that they cross-examined the’stattnesses but contends that this evidence
not sufficient to prove the defense or refute the state’s evidencdddBe#23 at 9.

6 To obtain a self-defense instruction, defant must present evidence which supp
both the subjective and objective composaithe defense. State v. Bar283 Kan. 249, 265-66
948 P.2d 627 (1997). Under the subjective compodefendant must show that he had a sing
and honest belief that the use of force was necessary to defend himself, and under the
component, he must show that a reasonabopainder the same circumstances would perg
self-defense to be necessary. Id.
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conviction. Id.

The court further found that in retrospectjfp@ner’s expert witness testimony provided litfle

or no help and that the videotapes standing ésn#elves did not show that petitioner honestly

and

sincerely believed that he necessarily needasséoforce to defend himself or that a reasonable

person in his circumstances would have perceived self-defense to be necessdr96.1d.

Without finding that counsel’s assistance whgctively unreasonable, the court concluded

that, even if petitioner had carried his buraenthe first prong, he haabt shown a reasonab

probability that but for his attorneys advising him naettify, he would have prevailed at trial. Id.

Specifically, the court noted that the evideratetrial showed that Showalter was stubbor

e

noncompliant with the deputies’ orders and thst¢bonduct, combined with his defiant attitude gnd

verbalizations that he intended to fight the offs;drelied any serious ahdnest belief that his use

of physical force was objectivelyr subjectively necessary. Id’he court further found that the

evidence at trial clearly showed that petitionetigeaed both incidents, that he refused to comply

short of physical intervention, and that a mable person under the circumstances would simply

have given up the contraband condiment packehg first instance) and ceased clogging the tgilet

(in the second). _Id.

Further, the court found that petitioner’s postiviction testimony and exhibits did nothing

to bolster his case. Id&pecifically, the court found that witbgard to the first incident, he did n
give the court any information about what his testimony at trial would have been. With regar
second incident, his handwritten statement did nobbsitethat he believed he needed to use fg
to defend himself or that a reasonable persorsinilgumstances would have perceived self-defég

to be necessary. ldt 96-97.
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The Kansas Court of Appeals afffied the district court. Se&howalter v. Stajel 66 P.3d

1087 (Table), 2007 WL 2695821, at *4 (Kan. App. Ségt 2007). After making factual finding

the court found that the decision not to call Salber to testify did not fall below the objectiy

5,

e

standard of reasonableness and that even if petitioner had testified that he honestly beljeved h

needed to use force in response to the officers, his testimony would not have satisfied the ¢
requirement for a self-defense instruction. Toei€of Appeals thereforncluded that petitiong
was not prejudiced under the second prong. Id.

The state courts reasonably applied the correct legal standard in concluding that pé
was not prejudiced when he heeded his lawyergta not to testify. Petitioner offers no additior
evidence (or legal authority) to support his arguntieat his testimony would have established
objective component for a self-defense instructiés. to the first incidet, petitioner states tha
“being pepper sprayed, tackled, and kicked intamtto choking” would make a person believe tf

he needed to defend himself — an argument whielstidite district court properly rejected whet

Dbjective
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ptitioner
al

the
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nat

it

found that a reasonable person would have complied with the officers’ instructions instead of

responding with force.

As to the second incident, petitioner argues this actions (which included provoking t
officers by clogging his toilet) were somehow justif because officers had retaliated against
after the first incident. The state district court propemgjected this argument when it found th
a reasonable person would not have clogged the totle iivst place. The record supports the s

courts’ determination that counsel’s decision was not unreasonable, and that petitioner

! Petitioner complains that he was denied due process and access to gr

procedures, necessary hygiene materials, outgoilgnisshowers, and that an officer intimidat
one of petitioner’s withesses. SBec. #23 at 7.

11

him

at

ate

was nol

evance
ed




prejudiced. Petitioner has not shown with reasaphkdbability that had he testified, the resulf of
the proceedings would have been different. Tloeecie is not entitled to federal habeas relief on
this ground.

B. Failure To Instruct on Self-Defense

Showalter contends that the trial court violatexright to due process when it refused to dive

a self-defense instruction. SkbBddleton v. McNei| 541 U.S. 433, 437 (2004) (jury instruction

violates due process if it fails to effect requirentbat state must prove every element of offen

U7
D
~

The Kansas Court of Appeals affirmed the decisof the trial court, finding when viewing the
evidence in the light most favorable to defendtrat petitioner had not satisfied the two-prong test

to merit an instruction on self-defense. Séate v. ShowalteB84 P.3d 636, 2004 WL 324175, @at

*2 (Kan. App. Feb. 20, 2004).
A habeas corpus petitioner bears a “great burddr®@n he collaterally attacks a state cqurt

judgment based on an erroneous jury instruction. Lujan v. T2nBy3d 1031, 1035 (10th Cif.

1993). Unless the Constitution mandates a particular jury instruction, a habeas petitioner myist shov
that in the context of the entire trial, the errothe instruction was so fundamentally unfair ag to

deny petitioner due process. Tiger v. Workmé#5 F.3d 1265, 1267 (10th Cir. 2006) (citing

Middleton v. McNeil 541 U.S. 433, 437 (2004)). The burden on a petitioner attacking a stat¢ court
judgment based on a refusal to give a requested jury instruction is especially great begause a

omission or an incomplete instruction is less likelye prejudicial than a misstatment of the law.

Tyler v. Nelson 163 F.3d 1222, 1227 (10th Cir. 1999) (quoting Maes v. Tho#ak.3d 979, 984
(10th Cir. 1995)).

To determine whether the state court violgietitioner’s due process rights when it refused

12




to give the self-defense insttion, the Court looks to Kansas sdifense law to determine whether

petitioner was entitled to such an instruction. Tylé&3 F.3d at 1227. Under Kansas law, a “per|
is justified in the use of force against anotheewhnd to the extent it appears to such persor
such person reasonably believes that such force is necessary to defend such person or a th
against such other’s imminent use of unlawfut&” K.S.A. 8 21-3211. To determine whethe
defendant is entitled to a self-defense instam;tihe Kansas Supreme Court has established al
prong test: the first prong is subjective and reguinadence that defendant honestly and sinceg
believed that it was necessary to use self-deféhesecond is objective and requires evidence
a reasonable person would have perceivatstif-defense was necessary. TVI&3 F.3d at 1227
(quoting_State v. Sim265 Kan. 166, 960 P.2d 1271, 1274 (Kan. 1998)).

The amount of evidence necessary to supporif-asknse instruction is minimal, and

defendant can meet the first prong with his own testimony(citihg State v. Childer222 Kan.

32, 563 P.2d 999, 1011 (Kan. 1977)) (test not how much but whether “any” evidence s
defendant’s theory of self-defense). To miketsecond prong, the Tenth Circuit has concluded
Kansas law requires more than defertdauncorroborated assertions. &l1228. Some evidend
must support defendant’s belief that he was in danger — there must be some evidence whi
persuade a reasonable person that he was in imminent danger. A court which examines th
prong of the Kansas self-defense test necessaglgises discretion becadutsevaluates defendant’
evidence in light of the totality of the cinmstances and makes an assessment abou
reasonableness of defendant’s belief that self-defense was necessary. Id.

Under this standard, and contrary to petitionassertions, the trial court properly refug

to instruct on self-defense. Petitioner did not present sufficient evidence at trial that a rea
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person would perceive the necessity of self-defense. Petitioner instigated the incidents, defiec

officers’ instructions to comply and repeatedlyetitened officers (a fact which he admits in his

Traversg. As the Kansas Court of Appeals ngtadeasonable person would have avoided| the

confrontations in the first place by complying with the officers’ instructions to throw away the

mayonnaise and by not provoking the officers bientionally clogging his toilet. _ State
Showalter2004 WL 324175, at *2. This discretionaraiation fo the objective prong was proper
— as noted by the Tenth Circuit, state courts ssm@ly must evaluate ehevidence to determinge

whether a self-defense instruction is warranted.

The Court determined above that the state courts correctly concluded that petitiongr could

not have met the second prong even if he had testifieee§ IV.A, supra. In the totality of the

U

circumstances, the Court agrees with the Ka@sast of Appeals that no reasonable person wquld

have believed that the use of force was necegsainys situation. Petitioner has therefore not met
his heavy burden of demonstrating that the trial t®uefusal to deliver a self-defense instructipn
rendered the trial so fundamentally unfair as to demyhis rights to a fair trial and to due procegs.
He is therefore not entitled to federal habeas relief on this ground.

V. Request For Evidentiary Hearing

Defendant asks this Court to hold an evidentiary hearing on his claims. Under 28 |U.S.C.

§ 2254(e)(2), if an applicant has failed to depethe factual basis of a claim in state cqurt
proceedings, the Court shall not hold an evidentiary hearing unless the applicant shows thiat

(A) the new claim relies on —
(i) a new rule of constitutional law, made retroactive to cases on collateral

8 This is fatal to petitioner’s claim. Evdrad he testified about his subjective belief

that self-defense was necags#he fact remains thaten with histestimony no evidence supported
the objective prong.

14




review by the Supreme court, that was previously unavailable; or

(i) a factual predicate that could r@ve been previously discovered through

the exercise of due diligence; and
(B) the facts underlying the claim would be sufficient to establish by clear and
convincing evidence that but for constitutal error, no reasonable factfinder would
have found the applicant guilty of the underlying offense.

[oN

28 U.S.C. § 2254(e)(2). Undeiigiprovision, a threshold questianwhether the applicant faile
to develop a factual basis of his claims in tlaestourt proceedings. “[A] failure to develop the
factual basis of a claim is not established unless there is a lack of diligesoem@greater fauld,
attributable to the prisoner or prisoner’s counsel.” Le v. MuBitl F.3d 1002, 1012 (10th Cir.
2002) (quoting Williams529 U.S. at 532). If the applicant didt fail to develop a factual basis for
his claims in state court, he esititled to an evidentiary hearing if his allegations, if true and| not
contravened by the record, would entitle him to habeas relief31leF.3d at 1012 (citing Maygs
v. Gibson 210 F.3d 1284, 1287 (10th Cir. 2000).

In this case, the Court need not decide whatbBendant has failed to develop a factual basis
for his claims in state court. Alscussed above, even if his gh¢ions are true, he is not entitle¢d
to habeas relief.

ITISTHEREFORE ORDERED that the petition for habeas corpus pursuant to 28 U|S.C.
§ 2254 be and hereby@VERRULED.

Dated this 11th day of September, 2009 at Kansas City, Kansas.

s/ Kathryn H. Vratil

Kathryn H. Vratil
United States District Judge
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