
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 

 

DANNY E. BEAUCLAI R, 

   Pet it ioner,        

 v.     Case No. 10-3128-SAC 

JOHNNI E GODDARD, et  al.,  

   Respondents. 

 

MEMORANDUM AND ORDER 

 This case com es before the Court  on Pet it ioner’s m ot ion for a writ  of 

habeas corpus pursuant  to 28 USC § 2254, and on Pet it ioner’s m ot ion for 

reconsiderat ion of the Court ’s order denying release on bail pending a 

decision on the 2254 m ot ion. Pet it ioner, current ly in custody at  El Dorado 

Correct ional Facilit y, br ings over twenty- five claim s for relief. 

I . Procedura l Background 

 The procedural background of this case is undisputed. 

 A. Facts 

 The underlying facts, as stated by the Kansas Court  of Appeals,  follow:  

Between January 1997-January 1999, Beauclair  resided with M.M., his 
stepdaughter, who was born in January 1985. During their  joint  
residence, Beauclair  penet rated M.M.'s vagina with his fingers and 
penis, penet rated her anus with his penis, and perform ed oral sex on 
her. All of those incidents occurred while M.M. was under age 14. 
During the course of the cr im inal invest igat ion, Beauclair  had adm it ted 
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to com m it t ing the offenses to a therapist  em ployed by the Wyandot te 
County Mental Health Center and a therapist  em ployed by the Topeka 
Police Departm ent .  
 

State v. Beauclair , 223 P.3d 837, 2010 WL 596992 (Kan.App. 2010)   
 
(unpublished opinion) . 
  
 Pet it ioner was charged with one count  of rape of a child under 14 

years of age and one count  of aggravated cr im inal sodom y with a child 

under 14 years of age. After the prelim inary exam inat ion, the State added 

another charge of rape of a child under 14 years of age, and the t r ial court  

bound Pet it ioner over on all three charges. Pet it ioner stood silent  and the 

court  entered a not  guilty plea on his behalf.  

 B.  The Plea 

 During a break in jury select ion, the part ies inform ed the court  that  

Pet it ioner would be enter ing a plea to one count  of rape and one count  of 

aggravated cr im inal sodom y, that  the second rape charge would be 

dism issed, and that  the part ies would joint ly recom m end Pet it ioner be sent  

to the state hospital for m ental evaluat ion and presentence report . Before 

accept ing the plea, the t r ial court  conducted a plea colloquy during which it  

incorrect ly advised Pet it ioner of the possible m axim um  penalt ies for the 

charges. I nstead of telling Pet it ioner of the correct  possible penalt ies under 

the 1998 sentencing guidelines, the t r ial court  told Pet it ioner of the possible 

penalt ies under the 1999 sentencing guidelines, which were lower. 
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Specifically, the t r ial court  told Pet it ioner that  he would likely receive 165 

m onths' incarcerat ion for rape and 123 m onths for aggravated cr im inal 

sodom y.  

 The t r ial court  also failed to obtain any factual basis for the plea before 

accept ing Pet it ioner’s plea. Nevertheless, after a short  recess, the t r ial court  

required the State to present  a factual basis for the charges. Pet it ioner 

adm it ted to the facts as alleged in the State's factual basis, and the court  

stated that  the plea would rem ain as previously indicated. 

 C. The Sentencing Guidelines 

 The court  subsequent ly requested that  both part ies subm it  br iefs 

regarding which year’s sentencing guidelines should apply. The State argued 

that  the 1997-98 sentencing guidelines should apply, and the Pet it ioner 

essent ially agreed.  

 At  a hearing on January 28, 2002, the following exchange occurred:   

THE COURT:  Okay. The defendant  is before the Court  at  this t im e for 
sentencing. And there has been a discussion about  the appropriate 
sentencing guideline to sentence the defendant  under. The court  
services report  suggests a sentence range on the level one (cr im e)  
from  184 to 206 (m onths)  and on the level two (cr im e)  from  136 to 
154 (m onths) . And that  is the ’97 and ’98 guideline, Mr. Hecht  
(Prosecutor)? 

 MR. HECHT:  That  is, Your Honor.  
 THE COURT:  And that ’s the State’s posit ion, that  that  should be –  
 MR. HECHT:  I t  is m y understanding that  the defendant  concedes that  
 is the law.  
 THE COURT:  Okay. Then that  will be the basis upon which the Court  
 sentences.  
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R. Vol. XI , p. 2-3. Neither the Pet it ioner nor his counsel voiced any 

disagreem ent . 

 D. The Sentencing 

  At  the sentencing hearing, the Court  reiterated its finding that  the 97-

98 guidelines applied, result ing in a sentencing range of 184-206 for the 

rape charge and 136-154 m onths for the aggravated cr im inal sodom y 

charge. None of Pet it ioner’s at torneys took issue with that  finding. After 

hearing evidence and argum ents of counsel, the Court  denied Pet it ioner’s 

m ot ion for departure, saying:   

And the Court  has the discret ion to allow probat ion and to allow a 
departure. But , I  am  respect fully denying that  request  and that  
m ot ion. I  do not  find that  substant ial and com pelling reasons exist  in 
this case to depart  . .  .  I  am  going to sentence the defendant  to 148 
m onths in the custody of the Secretary of Correct ions on Count  1, 136 
m onths on Count  2;  those will be run concurrent  (sic) .  
 

(R.XI I , 127) .  

 Soon thereafter, the court  not ified the State that  it  had t ransposed the 

num bers on the sentencing for Count  1 and had intended to sentence 

Pet it ioner to 184 m onths’ incarcerat ion instead of 148 m onths’. At  a 

subsequent  hearing, the court  again noted that  it  had m isspoken at  the 

or iginal sentencing and had intended to sentence Pet it ioner to 184 m onths 

im prisonm ent . The court  then sentenced Pet it ioner to 184 m onths on that  

Count . 
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 E. Pet it ioner ’s f irst  appeal 

 Pet it ioner appealed, raising two issues:  1)  whether the t r ial court  erred 

in sentencing Pet it ioner to 184 m onths’ instead of 148 m onths’ 

im prisonm ent ;  and 2)  whether the t r ial court  erred in classifying Pet it ioner 

as a predatory sex offender. The Kansas Court  of Appeals affirm ed the 

sentence, State v. Beauclair , 67 P.3d 180 (Table)  (April 11, 2003)  

(unpublished opinion) , and the Kansas Suprem e Court  denied the Pet it ion for 

Review. 

 F. First  Mot ion to W i thdraw  the Plea 

  Pet it ioner then filed his first  m ot ion to withdraw his plea and set  aside 

his convict ion. Beauclair  asserted the following reasons for withdrawing his 

plea:  (1)  he was not  properly informed of the m axim um  penalt ies for the 

charges at  the plea hearing because the t r ial court  im properly cited the 

penalt ies from  the 1999 sentencing guidelines instead of the 1998 

sentencing guidelines;  (2)  his m ental health issues prevented him  from  

m aking a knowing and voluntary plea;  (3)  the t r ial court  failed to determ ine 

a factual basis for his plea before accept ing it ;  and (4)  the vict im ’s 

recantat ion const ituted newly discovered evidence which would exonerate 

him . As an at tachm ent  to his m ot ion, Beauclair  included an affidavit  from  the 

vict im  in which she stated that  the incidents giving r ise to Beauclair 's 
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charges never occurred and that  she was coerced into m aking the 

allegat ions by SRS and by others. 

 The t r ial court  held a hearing on Beauclair 's m ot ion. At  the hearing, 

defense counsel chose to proceed on the argum ents set  out  in the m ot ion 

without  further oral argum ent , and did not  call the vict im  to test ify about  her 

recantat ion. The State then objected to the int roduct ion of the vict im ’s 

affidavit  as hearsay, and the t r ial court  sustained the State's object ion, so 

her affidavit  was not  considered. The t r ial court  denied Beauclair 's m ot ion. 

  Pet it ioner appealed and the Kansas Court  of Appeals found that  

Beauclair  did not  knowingly and voluntar ily enter a plea because he had 

been m isinform ed concerning the m axim um  possible penalty. See State v. 

Beauclair ,  116 P.3d 55, 2005 WL 1805159 (2005)  (unpublished opinion) . But  

the Kansas Suprem e Court  reversed the Court  of Appeals, finding that  the 

t r ial court ’s recitat ion during the plea colloquy of the incorrect  potent ial 

m axim um  sentences Pet it ioner could receive did not  render Pet it ioner’s no 

contest  plea unknowing or involuntary. See State v. Beauclair ,  281 Kan. 230 

(2006) . The Court  rem anded the m at ter back to the Court  of Appeals to 

consider three other issues raised in Pet it ioner’s appeal that  it  had not  ruled 

on init ially.  

 Thereafter, the Kansas Court  of Appeals affirm ed the t r ial court  on 

those three other issues. See State v. Beauclair ,  146 P.3d 709, 2006 WL 
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3409225 (Kan.App. 2006)  (unpublished opinion) . I t  found:  1)  Pet it ioner had 

the m ental capacity to knowingly enter a no contest  plea;  2)  any t r ial court  

error in finding Pet it ioner guilty before establishing a factual basis for the 

plea was harm less, since the court  cured that  error im m ediately afterward;  

and 3)  the t r ial court  correct ly declined to set  aside Pet it ioner’s plea based 

upon newly discovered evidence ( the vict im ’s affidavit  recant ing her earlier 

test im ony)  because Pet it ioner waived his r ight  to confront  his accusers by 

taking a plea, and recantat ions are looked upon “with upm ost  suspicion.”  

Beauclair ,  2006 WL 3409225 at  2. The Kansas Suprem e Court  denied the 

subsequent  pet it ion for review.  

  Pet it ioner later filed an applicat ion for a writ  of habeas corpus which 

this Court  dism issed without  prejudice for failure to exhaust  state court  

rem edies. Beauclair  v. Roberts et  al.,  2007 WL 3054182 (D.Kan. 2007) .  

 G. Second Mot ion to W ithdraw  Plea 

 On August  1, 2007, Pet it ioner filed a m ot ion for corrected sentence, 

which the court  denied on Septem ber 5th. On August  31, 2007, Pet it ioner 

filed a second m ot ion to withdraw plea and set  aside judgm ent  of convict ion, 

which the court  sum m arily denied on Septem ber 19, 2007.   

 H. Second Appeal 

 Pet it ioner appealed the court ’s denial of his m ot ion for corrected 

sentence, and later appealed the court ’s denial of his m ot ion to withdraw his 
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plea, raising m ult iple issues. The Kansas Court  of Appeals addressed such 

m ot ions in accordance with the procedures disposing of K.S.A. 60–1507 

m ot ions, and found no error in the t r ial court ’s sum m ary denial of 

Pet it ioner’s successive m ot ion to withdraw his plea.  

 Under K.S.A. 60–1507(c)  and Kansas Suprem e Court  Rule 
183(d)  (2009 Kan. Ct . R. Annot . 251) , a t r ial court  shall not  be 
required to entertain successive m ot ions for sim ilar relief on behalf of 
the sam e prisoner. Nor is a t r ial court  required to consider t r ial errors, 
even those potent ially im pact ing const itut ional r ights, which were not  
raised on direct  appeal unless there were except ional circum stances 
excusing the failure to appeal such t r ial errors. Suprem e Court  Rule 
183(c)  (2009 Kan. Ct . R. Annot . 251) . 
 

State v. Beauclair , 223 P.3d 837, 2010 WL 596992, 4 (Feb. 12, 2010) . 

Pet it ioner had not  shown that  m anifest  injust ice warranted the withdrawal of 

his plea or that  except ional circum stances required considerat ion of his 

successive m ot ion.  I d. ,  at  5.  

 The Kansas Court  of Appeals also addressed Pet it ioner’s claim  that  his 

counsel was deficient  at  the hearing on Pet it ioner’s first  m ot ion to withdraw 

his plea in not  present ing the vict im  as a witness to recant  her test im ony. 

Beauclair  had not  raised this issue in his first  m ot ion to withdraw his plea. 

The Court  applied the general rule that  issues not  raised before the t r ial 

court  cannot  be raised for the first  t im e on appeal, so found that  this issue 

was barred. I t  also noted that  recantat ions are by nature “viewed with 

suspicion.”  I d,  p. 6. This habeas pet it ion followed. 
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I I . AEDPA Standard 

 This m at ter is governed by the Ant iterror ism  and Effect ive Death 

Penalty Act  of 1996 ( “AEDPA” ) . AEDPA im poses a “highly deferent ial 

standard for evaluat ing state-court  rulings, and dem ands that  state-court  

decisions be given the benefit  of the doubt .”  Renico v. Let t ,  559 U.S. ––––, 

130 S.Ct . 1855, 1862 (2010)  (citat ion and internal quotat ion m arks 

om it ted) . Under AEDPA, where a state prisoner presents a claim  in habeas 

corpus and the m erits were addressed in the state courts, a federal court  

m ay grant  relief only if it  determ ines that  the state court  proceedings 

resulted in a decision (1)  “ that  was cont rary to, or involved an unreasonable 

applicat ion of, clearly established Federal law, as determ ined by the 

Suprem e Court  of the United States”  or (2)  “ that  was based on an 

unreasonable determ inat ion of the facts in light  of the evidence presented in 

the State court  proceeding.”  28 U.S.C. § 2254(d) . 

 A state court  decision is “ cont rary to clearly established Federal law”  

when:  (a)  the state court  “  ‘applies a rule that  cont radicts the governing law 

set  forth in [ Suprem e Court ]  cases' ” ;  or (b)  “  ‘the state court  confronts a 

set  of facts that  are m aterially indist inguishable from  a decision of [ the 

Suprem e]  Court  and nevertheless arr ives at  a result  different  from  [ that ]  

precedent  . ’ ”  Maynard v. Boone,  468 F.3d 665, 669 (10th Cir. 2006)  

(quot ing William s v. Taylor ,  529 U.S. 362, 405 (2000) ) . A state court  
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decision involves an unreasonable applicat ion of clearly established federal 

law when it  ident ifies the correct  legal rule from  Suprem e Court  case law, 

but  unreasonably applies that  rule to the facts. William s,  at  407–08. 

Likewise, a state court  unreasonably applies federal law when it  either 

unreasonably extends, or refuses to extend, a legal pr inciple from  Suprem e 

Court  precedent  where it  should apply. House v. Hatch,  527 F.3d 1010, 1018 

(10th Cir. 2008) . 

 I n reviewing state cr im inal convict ions in federal habeas corpus 

proceedings, a federal court  does not  sit  as a super-state appellate court . 

See Estelle v. McGuire,  502 U.S. 62, 67-68 (1991) . “The quest ion under 

AEDPA is not  whether a federal court  believes the state court 's 

determ inat ion was incorrect  but  whether that  determ inat ion was 

unreasonable—a substant ially higher threshold.”  Schriro v. Landrigan,  550 

U.S. 465, 473 (2007) . I n order to obtain relief, a pet it ioner m ust  show that  

the state court  decision is “object ively unreasonable.”  William s,  529 U.S. at  

409 (O'Connor, J., concurr ing) . “ [ A]  decision is ‘object ively unreasonable’ 

when m ost  reasonable jur ists exercising their  independent  judgm ent  would 

conclude the state court  m isapplied Suprem e Court  law.”  Maynard,  468 F.3d 

at  671.  
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I I I . I ssues 

 I n his pet it ion, Pet it ioner lists approxim ately 27 claim s for relief. 

Respondent  contends, and the Court  agrees, that  all but  five of these claim s 

are procedurally defaulted.  

 A.  Procedura lly Defaulted Cla im s –  Second or  Successive Cla im s  

 Claim s 1, 3, 4, 10, 11, 12, 14, 18, 19, 20 and 24 were included in 

Pet it ioner’s supplem ental br ief in his appeal of the t r ial court ’s denial of his 

second m ot ion to withdraw his plea. The Kansas Court  of Appeals declined to 

address these issues because they should have been raised earlier:  

 Beauclair  has not  presented any reason why his current  pro se 
 assert ions of error could not  have been raised in his October 2003 
 m ot ion or on direct  appeal. Therefore, he has failed to allege any 
 except ional circum stances necessary to warrant  this court 's 
 considerat ion of his pro se m ot ion.  
 
Beauclair , 2010 WL 596992 at  4. This ruling reflects applicat ion of the well-

established Kansas law barr ing second or successive m ot ions for post -

convict ion relief.  

 This habeas court  cannot  review a state court  decision if that  decision 

rests on a state law ground that  is independent  of the federal quest ion and is 

adequate to support  it .  Colem an v. Thom pson,  501 U.S. 722, 729–30 

(1991) . “This rule applies whether the state law ground is substant ive or 

procedural.”  I d.  at  729. A state rule “ is independent  if it  relies on state law 

rather than federal law and is adequate if it  is regular ly followed and applied 
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evenhandedly.”  Zim m er v. McKune,  87 F.Supp.2d 1153, 1158 (D.Kan. 2000)  

(cit ing Hickm an v. Spears,  160 F.3d 1269, 1271 (10th Cir. 1998) ) . 

 Here, the “ independent ”  requirem ent  is m et  because the last  court  to 

address these issues expressly based its decision on a state procedural bar. 

See Harr is v. Reed,  489 U.S. 255, 263 (1989) . The “adequate”  requirem ent  

is m et  as well,  as that  state procedural bar is a “ firm ly established and 

regular ly followed state pract ice”  and is applied to all sim ilar claim s in an 

evenhanded m anner in the m ajor ity of cases. See Messer v. Roberts,  74 

F.3d 1009, 1015 (10th Cir. 1996)  (citat ions om it ted) ;  K.S.A. 60-1507(c) ;  

Kansas Suprem e Court  Rule 183(c)  and (d) . 

  Federal habeas review of these claim s is thus barred unless Pet it ioner 

dem onst rates either:  1)  cause for his procedural default , and result ing 

prejudice;  or 2)  that  a fundam ental m iscarr iage of just ice will result  if his 

claim s are not  considered. See Colem an,  501 U.S. at  749;  Fairchild v. 

Workm an,  579 F.3d 1134, 1141 (10th Cir. 2009) . Pet it ioner does not  

dem onst rate cause for his failure to present  these claim s to the state court . 

See Colem an,  501 U.S. at  750 ( finding that  “  ‘cause’ under the cause and 

prejudice test  m ust  be som ething external to the pet it ioner.” )  Neither has 

Pet it ioner shown actual prejudice. The “cause and prejudice”  except ion is 

thus not  applicable. 
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 Nor has Pet it ioner dem onst rated that  he qualifies for review under the 

fundam ental m iscarr iage of j ust ice except ion. See Herrera v. Collins,  506 

U.S. 390, 403–04 (1993) . To be excused from  procedural default  on the 

basis of this except ion, pet it ioner m ust  supplem ent  his const itut ional claim  

with a “colorable showing of factual innocence.”  Kuhlm ann v. Wilson,  477 

U.S. 436, 454 (1986) ;  Brecheen v. Reynolds,  41 F.3d 1343, 1356 (10th Cir. 

1994) , cert . denied,  515 U.S. 1135 (1995) . Pet it ioner fails to do so. Cf, 

United States v. Hickok,  907 F.2d 983, 985 n. 2 (10th Cir. 1990)  ( finding 

defendant 's assert ion of his subject ive belief in his own innocence 

insufficient ) . Accordingly, these claim s are procedurally barred from  federal 

habeas review. 

 B.  Procedura lly Defaulted Cla im s not  Raised Before the State 

Cour t  

 Respondent  contends that  claim s 7, 8, 9, 13, 15, 16, 17, 21, 22, 23 

and 27 in this pet it ion have never been presented to the Suprem e Court  of 

Kansas, thus Pet it ioner has failed to fully exhaust  his state court  rem edies 

regarding them . The Court ’s review of the record confirm s that  these issues 

have never been “ fair ly presented to the state courts”  in order to give state 

courts the “opportunity to pass upon and correct  alleged violat ions of its 

pr isoners’ federal r ights,”  as is required before habeas review. Picard v. 

Connor,  404 U.S. 270, 275 (1971) .  
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 Procedural default  occurs when a pet it ioner “ failed to exhaust  state 

rem edies and the court  to which the pet it ioner would be required to present  

his claim s in order to m eet  the exhaust ion requirem ent  would now find the 

claim s procedurally barred.”  Colem an, 501 U.S. at  735 n. 1. As noted above, 

under the doct r ine of procedural default , the federal courts “do not  review 

issues that  have been defaulted in state court  on an independent  and 

adequate state procedural ground, unless the default  is excused through a 

showing of cause and actual prejudice or a fundam ental m iscarr iage of 

just ice.”  Jackson v. Shanks, 143 F.3d 1313, 1317 (10th Cir. 1998) . 

Pet it ioner’s pro se status does not  exem pt  him  from  the requirem ent  of 

dem onst rat ing either cause and prejudice or a fundam ental m iscarr iage of 

just ice. See Lepiscopo v. Tansy,  38 F.3d 1128, 1130 (10th Cir. 1994) . 

Pet it ioner has failed to show that  any except ion to the exhaust ion rule 

applies. Thus Pet it ioner’s failure to properly exhaust  these claim s bars them  

from  considerat ion in habeas corpus.  

 C. Mer it s 

 The rem aining five claim s have been properly exhausted, so shall be 

addressed on their  m erits. 

  1 . Cour t ’s I ncorrect  Recita t ion of Maxim um  Sentences  

 Pet it ioner contends in claim  # 2 that  the court ’s incorrect  recitat ion of 

his potent ial sentences during the plea hearing precluded him  from  m aking 
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an intelligent  plea. Pet it ioner contends in claim  # 3 that  the t r ial court  and 

his at torney prom ised him  probat ion, and that  the t r ial court  incorrect ly 

inform ed him  at  the plea hearing of the potent ial sentences. The Court  

addresses these two claim s together.  

 State Court ’s Ana lysis 

 The Kansas Suprem e Court  addressed whether Pet it ioner’s plea was  

knowingly and voluntar ily given in light  of the t r ial court ’s m isstatem ent  

about  the appropriate sentencing ranges. The Kansas Suprem e Court  asked 

whether the due process dictates of Boykin v. Alabam a,  395 U.S. 238, 243 

(1969)  were m et . Boykin requires pleas to be knowing and voluntary, and 

requires the record to affirm at ively disclose a knowing and voluntary plea. 

Beauclair ,  281 Kan. at  237.  

 Pet it ioner claim ed that  he relied on the dist r ict  court ’s m isinform at ion 

and that  he would not  have entered a no contest  plea if he had been 

correct ly inform ed of the potent ial sentences. The Kansas Suprem e Court  

rejected those factual assert ions, finding:  

More specifically, [ Pet it ioner]  was m ade aware on m ult iple occasions 
before his m ot ion to withdraw on October 31, 2003, that  he m ay have 
been, and actually had been, under inform ed by the court  at  his plea 
hearing on August  13, 2001. Yet  he proceeded. 
 

Beauclair ,  281 Kan. at  239-40. 

 The Kansas Suprem e Court  supported that  conclusion by the following 

specific factual findings:  
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First , [ defense counsel’s]  affidavit  reveals that  “ in arr iving at  the plea 
agreem ent , Defendant  was advised as to what  the sentence guidelines 
provide and what  he could expect  the court  to consider”  under the 
1998 sentencing guidelines. She swears that  she specifically advised 
him  of the correct  1998 m inim um  sentences:  184–206 m onths ( rape)  
and 136–154 m onths (aggravated sodom y) . She also swears that  she 
advised him  of the correct  1999 sentencing guidelines;  although she 
does not  specify the 1999 m inim um s, they are 147 m onths for the 
rape and 109 m onths for the aggravated sodom y. She further swears 
that  knowing these potent ial penalt ies, under both years' guidelines, 
Beauclair  decided to enter his plea. Accordingly, when the dist r ict  court  
inform ed Beauclair  and his counsel at  the plea hearing on August  14, 
2001, of m inim um  sentences based upon the less severe 1999 
guidelines, he—and his counsel—were placed on not ice that  for som e 
reason the 1998 guidelines were not  being followed. Yet  neither he nor 
his counsel not ified the court  of any object ion or quest ioned why. 

 
Second, at  the Novem ber 16, 2001, sentencing hearing, Beauclair  was 
personally present  when the court  ordered [ defense counsel]  and the 
State to br ief the issue as to which year 's sentencing guidelines 
applied to Beauclair—the 1998 or the less severe 1999 version. He, 
and his counsel, were therefore placed on not ice that  there was a 
potent ial problem  with what  the court  had told him  at  the plea hearing 
regarding the correct  m inim um  sentences. Yet  neither he nor his 
counsel not ified the court  of any object ion or quest ioned why. 

 
After the respect ive br iefs were filed on the issue, the dist r ict  court  
decided the m ore severe 1998 sentencing guidelines applied. 
According to the t ranscript  of the February 27, 2002, sentencing 
hearing, which Beauclair  at tended, the 1998 version had not  only been 
judicially determ ined as the correct  one to be applied, but  it  had also 
been agreed to as correct  by the State and defense—down to the 
exact  length of the correct  m inim um  sentences for each offense to 
which he had pled no contest . Despite this addit ional not ificat ion of the 
variance from  what  Beauclair  had been told by the court  at  the August  
2001 plea hearing—which was now confirm ed as wrong—neither 
Beauclair  nor any of his three defense counsel objected, either to the 
judicial determ inat ion that  the 1998 guidelines applied, or to the 
statem ents, by the court  and the prosecutor, that  their  applicat ion had 
been agreed to. 
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Finally, according to that  sam e hearing t ranscript , the court  then 
proceeded to use the 1998 guidelines to sentence Beauclair  to longer 
m inim um  term s than the m inim um s to which he had been inform ed at  
the earlier plea hearing. Neither Beauclair  nor any of his three defense 
counsel not ified the court  of any object ion or quest ioned why. 

 
While it  is t rue that  Beauclair  was sentenced on February 27, 2002, on 
the rape charge to a m inim um  sentence 37 m onths greater than the 
m inim um  to which he had been advised at  the plea hearing in August  
2001, on this record we conclude that  the requirem ents of K.S.A.2005 
Supp. 22–3210 were substant ially com plied with.  

 
Beauclair ,  281 Kan. at  240-41. The Kansas Suprem e Court  found no abuse 

of discret ion in the t r ial court ’s ruling that  no m anifest  injust ice had been 

shown, as necessary to warrant  withdrawal of Pet it ioner’s plea based upon 

the court 's incorrect  advice at  the plea hearing.  

 Habeas Analysis   

 As the Tenth Circuit  has noted, this court ’s review of this issue is solely 

to determ ine whether due process was sat isfied. 

 On review, a federal court  m ay set  aside a state court  guilty plea 
only for failure to sat isfy due process. Miles v. Dorsey,  61 F.3d 1459, 
1465 (10th Cir. 1995) , cert . denied,  516 U.S. 1062, 116 S.Ct . 743, 
133 L.Ed.2d 692 (1996) . I n order to com port  with due process 
guarantees, a defendant  m ust  have voluntar ily and intelligent ly 
entered a guilty plea. Boykin v. Alabam a, 395 U.S. 238, 242, 89 S.Ct . 
1709, 1711-12, 23 L.Ed.2d 274 (1969) . The plea m ust  be knowing and 
the product  of a deliberate, intelligent  choice. Parke v. Raley,  506 U.S. 
20, 28, 113 S.Ct . 517, 522-23, 121 L .Ed.2d 391 (1992) ;  United 
States v. Wright ,  43 F.3d 491, 495 (10th Cir. 1994) . Furtherm ore, the 
defendant  m ust  have “a full understanding of what  the plea connotes 
and of its consequences.”  Boykin,  395 U.S. at  244, 89 S.Ct . at  1712;  
see also Miles,  61 F.3d at  1466. We will uphold a state court  guilty 
plea if the circum stances dem onst rate that  the defendant  understood 
the nature and consequences of the charges and the defendant  
voluntar ily chose to plead guilty. Brady v. United States,  397 U.S. 742, 
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90 S.Ct . 1463, 25 L.Ed.2d 747 passim  (1970) ;  Boykin,  395 U.S. at  
242-44, 89 S.Ct . at  1711-13;  Miles,  61 F.3d at  1466. 
 

Cunningham  v. Diesslin,  92 F.3d 1054 (10th Cir. 1996) .   

 For Pet it ioner’s plea to be found const itut ionally infirm  in these 

circum stances, he m ust  show not  only that  the t r ial court  m ade a m aterial 

m isrepresentat ion, but  also that  he relied on the t r ial court ’s statem ents in 

deciding to take the plea. Laycock v. State of New Mexico, 880 F.2d 1184 

(10th Cir. 1989) ;  Cunningham ,  92 F.3d at  1061. But  federal review of a 

state court 's factual findings is of lim ited scope. Ball v. Ricket ts,  779 F.2d 

578, 579-80 (10th Cir. 1985) , cert . denied sub nom . Riveland v. Ball,  479 

U.S. 870 (1986) . The Kansas Suprem e Court ’s factual findings of fact  carry a 

presum pt ion of correctness. See 28 U.S.C. § 2254(d) ;  Marshall v. Lonberger,  

459 U.S. 422, 431-32 (1983) ;  Jones v. Cowley,  28 F.3d 1067, 1069 (10th 

Cir. 1994) . This Court  has independent ly reviewed the record, and it  

confirm s the factual findings set  forth above from  Beauclair ,  281 Kan. at  

240-41, to the effect  that  Pet it ioner did not  rely on the m isstatem ents of the 

t r ial court  concerning his length of confinem ent .   Pet it ioner’s failure to raise 

the issue during repeated opportunit ies to do so indicates that  he 

understood the nature and consequences of his plea. 

 I n so concluding, this court  focuses on the state of Pet it ioner’s 

understanding at  the t im e of his plea as reflected in the record. The m ost  

pert inent  evidence is the affidavit  from  defense counsel, stat ing that  during 
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plea negot iat ions she specifically advised Pet it ioner as to what  the sentence 

guidelines provide and what  he could expect  the court  to consider under the 

1998 sentencing guidelines and under the 1999 sentencing guidelines. R. 

Vol. 8, p. 00625-27. She swears that  she specifically advised Pet it ioner of 

the correct  1998 m inim um  sentences:  184–206 m onths ( rape)  and 136–154 

m onths (aggravated sodom y) , and that  Beauclair  decided to enter his plea 

fully aware of these potent ial penalt ies. Pet it ioner has not  rebut ted that  

test im ony. 

 Further, Pet it ioner’s own test im ony at  the plea hearing confirm s his 

understanding that  he was going to serve a long t im e in prison, and that  the 

sentences could run consecut ively. The plea colloquy includes the Court ’s 

inst ruct ion that  Pet it ioner would be incarcerated and that  no probat ion was 

possible:  

 The Court :  Now, these cr im es are obviously very serious m ajor 
felonies, and under the laws of the state of Kansas, for a level one 
felony, you could be incarcerated for up to 653 m onths. You could also 
be incarcerated for as lit t le as 147 m onths. I t  appears that  there is no 
presum pt ion of probat ion under a level one felony, so the sentencing 
decision which I  would m ake would basically be how long to 
incarcerate you in a state penal inst itut ion. Do you understand that? 
 Pet it ioner:  I  understand. 
 The Court :  And for a level two felony, you could receive up to 
493 m onths or as lit t le as 109 m onths. Now, we believe your cr im inal 
history is none, and if that ’s the case, you would be on the low end of 
those m onths of incarcerat ion;  but  it  could be, even assum ing that , it  
could be 165 m onths, plus 123 m onths, if the Court  … should decide to 
im pose those sentences consecut ively.  
 Pet it ioner:  I  understand. 
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 The Court :  The bot tom  line, you’re looking at  a long t im e in 
pr ison. Do you understand that? 
 Pet it ioner:  I  understand that . 
 

R. Vol. X p. 6-7. Pet it ioner was eventually sentenced to 184 m onths on 

Count  1 and to 136 m onths on Count  2;  the sentences run concurrent ly.   

 Where, as here, the Kansas Suprem e Court  reviewed the m erits of 

Pet it ioner 's claim s, habeas relief is not  warranted unless the state 

adjudicat ion is cont rary to, or involved an unreasonable applicat ion of, 

clearly established Federal law, as determ ined by the Suprem e Court  of the 

United States, or is based on an unreasonable determ inat ion of the facts in 

light  of the evidence presented in the State court  proceeding. But  the 

Kansas Suprem e Court  reasonably applied Boykin in finding that  Pet it ioner’s 

due process r ights were not  violated. Accordingly, habeas relief on this claim  

is not  warranted. 

  2 . Cour t ’s Acceptance of Plea W ithout  Factua l Basis  

 Pet it ioner addit ionally contends that  his const itut ional r ights were 

violated when the t r ial court  adjudicated him  guilty before hearing any 

factual basis for the charges. See Dk. 1, claim s # 5, # 6, and # 26. The record 

reflects that  at  the plea hearing, Pet it ioner pleaded no contest  as to Counts 

1 and 3, adm it t ing that  his plea was m ade freely, voluntar ily, and without  

any threats or prom ises. The Court  then found Pet it ioner guilty of those two 

counts, dism issed Count  2, referred Pet it ioner to the Larned State Security 
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Hospital, and perm it ted him  to rem ain at  large on bond pending a report . A 

“short  recess”  was taken, R. Vol. 10, p. 9, then the Court  reconvened, 

stat ing:  

Okay. Let ’s go back on the record briefly. We need a factual basis for 
the offenses . .  .   And the Dist r ict  At torney m ay establish such at  this 
t im e. 
 

I d.  The D.A. stated the factual basis for Counts 1 and 3, and Pet it ioner 

acknowledged his adm ission of those facts, saying:  

The Court :  Mr. Beauclair , belatedly here you have heard the facts. 
Basically that ’s what  the State says you did, and that ’s what  the State 
through the Dist r ict  At torney would be prepared to prove. By your plea 
of no contest , you are not  challenging or, in effect , you are adm it t ing 
that  those facts happened. You understand that? 

 Pet it ioner:  Yes, sir .  
 The Court :  All r ight , okay. The plea will rem ain as indicated. 
 
I d.  

 Habeas Analysis 

 Under federal law, no const itut ional violat ion occurs when a court  

accepts a guilty plea without  any factual basis unless the defendant  claim s 

factual innocence when he pleads guilty.  

Although guilty pleas generally m ust  have a factual basis under federal 
or state law, courts are const itut ionally required to establish the 
factual basis of the plea only if the defendant  claim s factual innocence 
when he pleads guilty. See North Carolina v. Alford,  400 U.S. 25, 37-
38, 91 S.Ct . 160, 27 L.Ed.2d 162 (1970) . Because [ the defendant ]  did 
not  claim  factual innocence when he pled guilty, his first  ground for 
relief does not  state a const itut ional violat ion. 
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Washington v. Workm an,  376 Fed.Appx. 823, 825, 2010 WL 1645137, 1 

(10th Cir. 2010) . 

 I n short , “ the requirem ent  of a factual basis for a guilty plea is not  

rooted in the federal Const itut ion;  therefore, it  is not  redressable under 28 

U.S.C. § 2254.”  Berget  v. Gibson,  188 F.3d 518 (Table)  (10th Cir. 1999) . 

See Sena v. Rom ero, 617 F.2d 579, 581 (10th Cir. 1980)  ( “ [ Pet it ioner 's]  

content ion that  the absence of a record showing a factual basis for his plea 

is an independent  ground for invalidat ing the plea, is without  m erit .” ) ;  

Freem an v. Page, 443 F.2d 493, 497 (10th Cir. 1971)  ( finding no 

const itut ional m andate for a factual basis for the plea before enter ing 

judgm ent  on it ) ;  Walker v. Cham pion, 162 F.3d 1175, 1998 WL 712588, at  

* 2 (10th Cir. 1998)  (unpublished disposit ion)  ( “Absent  a protest  of 

innocence at  the t im e a plea is entered, the m agist rate judge properly 

concluded the t r ial court  has no const itut ional duty to establish a factual 

basis for his plea.” )  

  Pet it ioner did not  profess factual innocence at  the t im e of his plea;  

instead, he pleaded no contest  which, as the t r ial court  correct ly explained, 

m eant  that  Pet it ioner adm it ted the facts that  gave r ise to the charges 

against  him . Based upon the undisputed facts of record, no const itut ional 

violat ion can be shown. 
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  3 . Actua l I nnocence  

 Pet it ioner now contends in claim  # 25 that  he is actually innocent  of 

the offenses to which he pleaded no contest . Pet it ioner appears to recognize 

that  a claim  of ‘actual innocence’ is not  itself an independent  const itut ional 

claim , but  instead a gateway through which a habeas pet it ioner m ust  pass to 

have his otherwise barred const itut ional claim  considered on the m erits. See 

Herrera v. Collins,  506 U.S. 390, 404 (1993) ;  LaFevers v. Gibson,  238 F.3d 

1263, 1265 n. 4 (10th Cir. 2001)  ( “ [ A] n assert ion of actual innocence, 

although operat ing as a potent ial pathway for reaching otherwise defaulted 

const itut ional claim s, does not , standing alone, support  the grant ing of the 

writ  of habeas corpus.” ) . Pet it ioner labels this a “gateway claim ,”  in an 

apparent  at tem pt  to gain federal habeas review of his procedurally defaulted 

claim s by using the fundam ental m iscarr iage of j ust ice except ion. See Dk. 1, 

At t . 1, p. 49. See generally Herrera v. Collins,  506 U.S. 390, 403–404 

(1993) ;  Sawyer v. Whit ley,  505 U.S. 333, 339–341 (1992) .  

 The Suprem e Court  in Herrera stated:  “Claim s of actual innocence 

based on newly discovered evidence have never been held to state a ground 

for federal habeas relief absent  an independent  const itut ional violat ion 

occurr ing in the underlying state cr im inal proceeding.”  506 U.S. at  400. See 

Pet t it  v. Addison,  No. 04–7044, 2005 WL 2671946, * 3 (10th Cir. Oct . 20, 

2005)  (unpublished decision)  (holding pet it ioner 's freestanding actual 
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innocence claim  based on recanted t r ial test im ony failed to state a claim  for 

habeas relief) . As established earlier in this opinion, pet it ioner has not  

dem onst rated an independent  const itut ional violat ion.  

 Nor has pet it ioner m ade a persuasive claim  of actual innocence based 

upon the newly discovered evidence. To m eet  this test , a cr im inal defendant  

m ust  m ake a colorable showing of factual innocence. Beavers v. Saffle, 216 

F.3d 918, 923 (10th Cir. 2000)  (cit ing Herrera,  506 U.S. at  404) ;  see 

Bousley v. United States,  523 U.S. 614, 623 (1998) . I n other words, he 

m ust  present  “new reliable evidence—whether it  be exculpatory scient ific 

evidence, t rustworthy eyewitness accounts, or cr it ical physical evidence- that  

was not  presented at  t r ial.”  Schlup v. Delo,  513 U.S. 298, 322, 324 (1995) . 

Under this r igorous standard, “ the pet it ioner m ust  show that  it  is m ore likely 

than not  that  no reasonable juror would have convicted him  in ...  light  of the 

new evidence.”   I d. ,  at  327;  Bousley v. United States,  523 U.S. 614, 623 

(1998) .  This actual innocence except ion is rare and will “only be applied in 

the ext raordinary case.”  Schlup,  513 U.S. at  321 ( internal quotat ion m arks 

om it ted. 

 The record reflects that  Pet it ioner adm it ted his guilt  to the cr im es to 

which he pleaded no contest  on m ult iple occasions -  to two therapists on 

separate occasions, and to the court  at  the sentencing hearing. R. Vol. 12, p. 

115-117. Pet it ioner now claim s that  those confessions were false. See Dk. 1, 



25 
 
 

At t . 1, p. 49. But  a defendant 's assert ion of his subject ive belief in his own 

innocence is insufficient  to show actual innocence.  United States v. Hickok,  

907 F.2d 983, 985 n. 2 (10th Cir. 1990)  ( finding no withdrawal of plea was 

warranted) . A defendant ’s belated assert ion of innocence is part icular ly 

suspect  when, as here, it  cont radicts one’s earlier confessions. 

 The only other evidence Pet it ioner cites is the vict im ’s recantat ion, but  

her declarat ions, see e.g. ,  R. Vol. 4, pp. 000247-48, 000295-96, are not  

reliable. See generally Herrera,  506 U.S. at  417, 423 (because post - t r ial 

affidavits are “obtained without  the benefit  of cross-exam inat ion,”  they “are 

to be t reated with a fair  degree of skept icism .”  (O'Connor, J., concurr ing) ) ;  

see also Dobbert  v. Wainwright ,  468 U.S. 1231, 1233 (1984)  (Brennan, J., 

dissent ing from  denial of cert iorar i and stat ing:  “Recantat ion test im ony is 

properly viewed with great  suspicion” ) ;  Carriger v. Stewart , 132 F.3d 463, 

483 (9th Cir. 1997)  (Kozinski, J., dissent ing, stat ing:  “Recant ing test im ony 

has long been disfavored as a basis for a claim  of innocence”  and is viewed, 

on review, “with ext rem e suspicion” ) ;  United States v. Leibowitz,  919 F.2d 

482, 483 (7th Cir. 1990)  ( “ Judges view recantat ion dim ly” ) ;  United States v. 

Nixon,  881 F.2d 1305, 1311 (5th Cir. 1989)  ( “The recant ing of pr ior 

test im ony by a witness is ordinarily m et  with ext rem e skept icism .” ) . Cf, 

See Lopez v. Trani,  628 F.3d 1228 (10th Cir. 2010)  (concluding that  

Pet it ioner 's claim  of actual innocence, supported by an affidavit  from  the 
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vict im  recant ing her t r ial test im ony and averr ing that  the sex was 

consensual, did not  state a valid claim  of the denial of a const itut ional r ight ) . 

  Thus Pet it ioner’s claim  of actual innocence fails to open the gate for 

this Court  to reach his otherwise defaulted const itut ional claim s, and fails to 

provide a stand-alone basis for grant ing of the writ  of habeas corpus. 

I V. Evident iary Hear ing 

 The court  finds no need for an evident iary hearing. ( “ [ A] n evident iary 

hearing is unnecessary if the claim  can be resolved on the record.) ”  

Anderson v. At torney Gen. of Kansas,  425 F.3d 853, 859 (10th Cir. 2005)  

Schriro,  550 U.S. at  474 ( “ [ I ] f the record refutes the applicant 's factual 

allegat ions or otherwise precludes habeas relief,  a dist r ict  court  is not  

required to hold an evident iary hearing.” ) . 

V. Cert if ica te of Appealabilit y 

 Rule 11 of the Rules Governing Sect ion 2254 Proceedings states that  

the court  m ust  issue or deny a cert ificate of appealabilit y when it  enters a 

final order adverse to the applicant . “A cert ificate of appealabilit y m ay issue 

...  only if the applicant  has m ade a substant ial showing of the denial of a 

const itut ional r ight .”  28 U.S.C. § 2253(c) (2) . Where a dist r ict  court  has 

rejected the const itut ional claim s on the m erits, a pet it ioner m akes that  

showing by dem onst rat ing that  reasonable jur ists would find the dist r ict  

court 's assessm ent  of the const itut ional claim s debatable or wrong. Slack v. 
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McDaniel,  529 U.S. 473, 484 (2000) . See United States v. Bedford,  628 F.3d 

1232 (10th Cir. 2010) . Pet it ioner has not  m et  this standard as to any issue 

presented, so no cert ificate of appealabilit y shall be granted. 

VI . Mot ion to Reconsider  

 Pet it ioner also m oves the Court  to reconsider its denial of his m ot ion 

for release pending resolut ion of his habeas corpus pet it ion. That  m ot ion is 

now m oot , so is denied. 

 I T I S THEREFORE ORDERED that  the pet it ion for habeas corpus relief 

under 28 U.S.C. § 2254 (Dk.1)  is denied. 

 I T I S FURTHER ORDERED that  the m ot ion for reconsiderat ion (Dk. 35)  

of the Court ’s pr ior order regarding release on bail is denied as m oot . 

Dated this 12th day of February, 2013, at  Topeka, Kansas. 

       

     s/  Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 


