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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DODSONAVIATION, INC.,
Plaintiff,

VS. Case No. 10-4036-JTM

ORLANDO PADRON, ET. AL.,

Defendants

MEMORANDUM AND ORDER
The court has at hand the following motiong Ii&fendants Craig A. Davis and the Franklin

County Board of Commissioner’'s Motion foudgment on the Pleadings (Dkt. No. 17); (2)
defendants HLMP Aviation Corporation, Jawerda, and Orlando Padron’s Motion for Summary
Judgment (Dkt. No. 33); and (3) defendaBlaine Finch, and Green, Finch, & Covington,
Chartered’s Motion for Summarydgment (Dkt. No. 40). Among othiings, this dispute involves
whether plaintiff is entitled to damages based dem#ants’ actions relating to enforcement of a
foreign Ex Parte Temporary Injunction in Kansébke facts are set out below. For the following

reasons, the court grants in part and denies in part the defendants’ motions.

|. Findings of Fact and Procedural Background
Defendants Orlando Padron and Javier Jorda sider@s of Florida. Padron is the president
of HLMP Aviation Corporation (HLMP), a Deleare corporation jointly owned by Padron and

Hernan Lopez. Plaintiff Dodson Aviation, Inc.gBson) is a corporation organized under the laws
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of Kansas with its principal place of busines®ttawa, Kansas. Robert Dodson, Sr. (Dodson Sr.)
is Dodson’s president and Robert Dodson, Jr. (Dods.) is the vice president. Dodson Aviation
specializes in repairing aircraft.

In 2006, Hernan Lopez contacted Dodson 6d. @odson Jr. to discuss repairs on a Beech
King Air Model 200 aircraft (King Air), which Lopez imported from Mexico. Dodson initially
quoted Lopez $250,000 for the work; but later told him the amount likely would increase. The
parties had no written agreement. The understgnaas that Dodson would send Lopez a bill for
the cost of repairs at the end of the job. On February 9, 2007, Lopez, acting as president of PTC
Aviation Corporation, sold the King Air to HLMP. KMever, plaintiff contends that Lopez executed
the bill of sale on the King Air fopurposes of holding it in escrow as security for repayment of
Padron’s investment pending saletloé aircraft to a third partythe parties also dispute Padron’s
knowledge of the cost of repairs. Plaintfaims Padron knew of the $250,000 cost, while Padron
alleges that Lopez told him $140,000 would finish the repairs.

Near the end of 2007, Padron became conceripedt whether the repair work on the King
Air had been completed. Padron, through his personal concierge, Javier Jorda, contacted Dodson
for the first time on January 16, 2008. Until that time, Dodson had dealt exclusively with Lopez
regarding the King Air repairs. Padron specificallihorized Jorda to ask Dodson about the status
of the repair work and its cost. Padron also etezta Durable Power of Attorney, which gave Jorda
the power to act on behalf of Padron in hisamay as President of HLMP. Jorda ordered an
appraisal of the King Air. Patterson Aviationi@ulting valued it at $894,000. Near the end of 2007
or in early 2008, a dispute ardsetween Padron and Lopez asvtto would take possession of the

King Air after Dodson finished the repairs.



On January 17, and again on January 28, HLMR&ney, Manuel Mesa, wrote to Dodson
Jr. and asked if there was a balance due forejba@rs. On February 5, Douglas Barnard, Lopez’s
attorney, wrote to Dodson Jr. instructing himtagpermit Padron to remove the King Air from the
Dodson facility without Barnard and Mesa'’s approval.

On February 8, Mary Snyder, Dodson Jr.’s aasissent Lopez an email indicating he owed
$315,957.18 on repairs, after giving $112,000 credit that had been paid previously. She also asked
Lopez to let Dodson know “if any items need taabigusted prior to showing your minority partner,
etc.” (February 8, 2008, email from Mary SnydeHernan Lopez, DkiNo. 34, Ex. 13). Lopez
responded and said he wanted to fly to Kansdsraview the entire bill so they could settle on a
final number that would settle the account. On kaby 18, Snyder sent another email, in which
Dodson claimed $390,000 was due.

The next day, on February 19, Padron and Jord®ouson Jr. in Olathe, Kansas to discuss
the status of the repairs and to determinatheunt still owed. The parties dispute whether Dodson
Jr. provided a specific number during the meetiBgit, Dodson Jr. specifically told Padron and
Jorda that, due to the disputetween Lopez and Padron, Dodson would require both Lopez and
Padron’s consent before either could remove the King Air. A few days after the meeting, Padron
gave Dodson Jr. a proposal drafted by Manuetavievhich contemplated that Multiphone Latin
America, Inc., (a corporation controlled by Raayrwould purchase the right, title, and interest in
Dodson’s mechanic’s lien, but Dodson refusedphigposal. On February 21, Padron sent Dodson

Jr. an email in which he stated, “I want the toy in miami.” (Dkt. No. 44, Ex. 12).

"However, Dodson did advise Padron sometime brigey 2008, that it claimed an additional $390,000
for work it performed on the King Air.



Until the middle of March 2008, Dodson continued to inform both Lopez and Padron that
it would release the King Ao them upon payment of $390,752?ZBhen, on March 14, Dodson
Jr. sent an email to Mesa and Bernard stating, “[t]his is to advise you that unless we have a
resolution in sight by close of business on Ntat®th, 2008[,] | wl be exercising all available
remedies including but not limited to a NON-judicsale of the aforementioned aircraft.” (March
14, 2008, email from Dodson Jr. to Manuel Mesa., Dlo. 34, Ex. 19). After receiving the email,
Padron again insisted that Dodson accept paymetitéarepair bills and release the King Air to
him. He also gave Dodson a March 17, deadbrmespond and to advise Padron on the following:

1. If you will or will not sendo us a proper invoice for the services performed on our

aircraft.

2. If you will or will not send the necessary bank or payment information in order to

make immediate payment for your services.

3. If you will or will not release out aircraft to us upon satisfactory payment.

4. if you will or will not rekase the log books, invoices, work orders and all related

documentation of our aircraft.

(March 14, 2008, email from Padron to Dodson Jr., Dkt. No. 44, Ex. 13).

On March 18, 2008, Padron and HLMP filed suit against Dodson, PTC Auviation
Corporation, Lopez, and 1st Source Bank ia tircuit court of Miami-Dade County, Florida
(Florida Suit). The same day, Padron and HLAE a Motion for Temporary Injunction in the
Florida Suit, seeking an order requiring Dodson to “turn over the Aircraft to Padron and HLMP,
permitting Padron and HLMP to relocate the Airctafbouth Florida; and enjoining all parties from
selling and/or transferring the Aircraft without priorder of this Court.” (Dkt. No. 34, Ex. 8, para.

34). The Dade County Circuit Court granted the motion the same day and entered its Ex Parte

Temporary Injunction, which enjoined all defendants “from selling, transferring, transporting,

2Sometime after Dodson finished the repairs, it raised the amount due to $452,000 and then to $484,000.
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encumbering, auctioning, and operating” the K#igand ordered any defendant in possession of
the aircraft “to transfer possession of the AirctafPlaintiff PADRON and/or his authorized agent
upon presentation of a copy of this Order, torélecated to a facility of PADRON’s choice in
Miami Dade County, Florida.” (Dkt. No. 34, Ex. Zigra. 2-3). The order also required Padron and
HLMP to post an injunction bond of $450,000 “to pdlycosts and damages sustained by defendants
if they have been wrongfully enjoined.” KD 34, Ex. 21, para. 5Padron posted this bond.
Currently, the bond is set at $500,000.

On March 19, 2008, Padron and HLPM, through their counsel and co-defendant Blaine
Finch, filed a Notice of Filing of Foreign Judgmenthe District Court oFranklin County, Kansas
under the Uniform Enforcement of Foreign Judgteekct (UEFJA). Later the same day, Craig
Dauvis, the county sheriff, executed the Florida Pperary Injunction Order, as registered in Kansas,
and removed the King Air from Dodson’s possessiDavis threatened arrest to any Dodson
employee that resisted execution of the injurctAlthough Dodson objected to enforcement of the
judgment, and filed pleadings to quash the temgangunction in Kansas, it did not take any steps
to modify or quash the temporary injunction in the Florida cburt.

After the Franklin County DistriaEourt issued several ordérhe Kansas Supreme Court
issued an opinion on November 25, 2009, in which it mgpért: (1) as a matter of firstimpression,

a temporary injunction from another state is epotitled to full faith and credit in Kansas and

*The injunction provided: “The Defendants and all interested parties may petition this [Florida] Court for
relief from this Temporary Injunction as provided for untfe Florida Rules of Civil Procedure and applicable
Florida law.” (Dkt. No. 34, Ex. 21, para. 4). Further, undér u610 of the Florida Rules of Civil Procedure, a party
against whom an ex parte temporary injunction has been issued may move to dissolve or modify the injunction.

“*More detailed facts concerning those ordershmfound in the Supreme Court’s opiniorPiadron v.
Lopez 289 Kan. 1089, 1091-96, 220 P.3d 345, 349-51 (2009).
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registration of another state’s temporary infimcis not permitted under the UEFJA,; (2) once the
Franklin County District Court decided not td@rme the Ex Parte Temporary Injunction, it lacked
subject matter jurisdiction to enter any othetays, including an order requiring Padron and HLMP
to return the King Air to Kansas; (3) the district court did not abuse its discretion by refusing to
recognize the Ex Parte Temporary Injunction asatter of comity; and (4) although the Florida
injunction violated Kansas public policy to tegtent that it altered the status quo by requiring
Dodson to surrender the King Air to Padron and HL.M®as consistent with public policy to the
extent that it merely prohibitddodson from selling the King AiPadron v. LopeZ289 Kan. 1089,
220 P.3d 345 (2009).

In addition to the Florida suit filed by Paarand HLMP, Dodson filed a lien foreclosure
suit (Lien Foreclosure Suit) against HLMP Atwian Corporation, PTC Aviation Corporation, and
1st Source Bank, on July 30, 2008, in Franklin County, Kansas to foreclose the mechanic’s lien on
the King Air. In that case, Dodson claimefendants owe it $484,894.50 for repairs. Defendants
removed the case to this court, and it is currently pending. In the Lien Foreclosure Suit, HLMP
admits that Dodson has a properly perfected mecksdien on the King Air but denies that Dodson
is entitled to the amount it claims. HLMP’s expert in the Lien Foreclosure Suit, Frank Evanega,
issued a report in which he concluded that Dodson substantially overcharged for the work on the
King Air by billing far more hours than reasonalibr the work that was done, and by trying to
recover for work that was not documented. Dodson’s expert, Sammy Bereznak, testified that
Dodson’s fee for repairs was fair and reasonable.

Plaintiff filed the current suit on March 12, 2010, in Franklin County, Kansas against

defendants Orlando Padron, Javier Jorda, HIA¥Rtion Corp, Blaine Finch, Green, Finch &



Covington, Chartered, Craig A. Big, and Franklin County, Kaas Board of Commissioners. On
April 16, 2010, Davis and the Franklin County, Kas8oard of Commissioners filed a Notice of
Removal in this court (Dkt. No. 1). Plaintiifed its Amended Complaint on October 7, 2010, in
which it asserts four Counts against the variousrizfiets. In Count I, plaintiff asserts an abuse of
process claim against all defendants in conoacwith registering and enforcing the Ex Parte
Temporary Injunction. Count Il asserts a conwsrlaim against HLMP, Padron, and Jorda for
divesting plaintiff of possession of the King Air. In Count I, plainéiffserts a 42 U.S.C. § 1983
civil rights claim against Davis and Franklimahty for allegedly violang Dodson’s rights under

the Full Faith and Credit Clause and by depriving it of its possessory lien, which constitutes a
property right under the Fourteenth Amendment.IBinglaintiff asserts a negligence claim against
Davis for the manner in which he enforced the injunction. As damages, plaintiff claims it has
incurred significant attorneys’ fees as a resullefendants’ actions in confiscating the King Air.
And, Dodson’s supplemental disclosures assertithaamages consist of attorneys’ fees it has
incurred and will continue to incuin the Lien Foreclosure Suit, atteeys’ fees in this suit, and

attorneys’ fees in all other related legal matters.

Il1. Conclusions of Law

A. Defendants Craig A. Davis and Franklin Coungnsas Board of Commissioner’s Motion for
Judgment on the Pleadings (Dkt. No. 17).

The court analyzes a motion for judgment on the pleadings under the same standard as a
motion to dismiss under 12(b)(®ark Univ. Enters., Inc. v. Am. Casualty G812 F.3d 1239, 1244

(10th Cir. 2006). “In reviewing a motion to dismisghis court must look for plausibility in the
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complaint . ... Under this standard, a complainst include ‘enough facts to state a claim to relief
that is plausible on its face.Corder v. Lewis Palmer Sch. Dist No., 36 F.3d 1219, 1223-24
(10th Cir. 2009) (quotingell Atl. Corp. v. Twomb)y650 U.S. 544, 570 (2007)). “A claim has facial
plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable
inference that the defendant is liable for the misconduct allegetcroft v. Igbal129 S. Ct. 1937,
1949 (2009) (clarifying and affirmin§wombly’sprobability standard). Allegations that raise the
specter of mere speculation are not eno@ginder, 566 F.3d at 1223-24. The court must assume
that all allegations ithe complaint are truégbal, 129 S. Ct. at 1936-37. “The issue in resolving
a motion such as this is ‘not whether [the] piidimvill ultimately prevail, but whether the claimant

is entitled to offer evidence to support the claimB&an v. NormanNo. 008-2422, 2010 WL
420057, at *2 (DKan. Jan. 29, 2010) (quotirgwierkiewicz v. Sorema N,A34 U.S. 506, 511
(2002)). The Tenth Circuit utilizes a two-st@wcess when analyzing a motion to disniital v.
Witteman 584 F.3d 859, 863 (10th Cir. 2009). First, tbart must identify conclusory allegations
not entitled to the assumption of trukth. Second, the court must determine whether the remaining
factual allegations plausibly suggest the plaintiff is entitled to redlef.

The court may consider documents referred to in the complaint if the documents are central
to the plaintiff's claim and are undisputédvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th
Cir. 2007). A court may also consider facts subjeqdicial notice without converting the motion
into one for summary judgmerital v. Hogan 453 F.3d 1244, 1264 n.24 (10th Cir. 2006).

Plaintiff asserts three claims against David &ranklin County: (1) abuse of process; (2)
42 U.S.C. § 1983 civil rights violation; and (3negligence claim against Davis only. However, at

the time defendants filed their Motion for Judgmemthe Pleadings, plaintiff had only asserted a



§ 1983 claim against them. Plaintiff has subsequently amended its Complaint to include the
additional claims above. In support of their motion, defendantgie that (1ability cannot be
imposed on a municipality under 8 1983 based on regadsdperior; (2) Davis is entitled to quasi-
judicial absolute immunity; and (3) Davis igiéied to qualified immunity. This court will consider

each argument in turn.

1. Municipal Liability Under 42 U.S.C. § 1983

First, defendants argue that a municipality cannot be liable under § 1983 based on respondeat
superior. InMonell v. Dep’t of Soc. Servs. of City of New Yok Supreme Court held “that a
municipality cannot be held liableolely because it employs a tortfeasor-or, in other words, a
municipality cannot be held liable under § 1983 oespondeat superidheory.” 436 U.S. 658, 691
(1978) (emphasis in original plaintiff seeking to impose municipal liability under § 1983 must
show a municipal policy or custothat caused plaintiff's injuryBd. of County Comm’rs of Bryan
County, Okla. v. Browr520 U.S. 397, 403 (1997). “Locatingmolicy’ ensures that a municipality
is held liable only for those deprivations resulting from the decisions afuiis constituted
legislative body or those officials whose acts mayyfdie said to be those of the municipalitid”
at 403-04. An act performed pursuant to “custandy subject a municipalitio liability if the
custom is so widespreadatht has the force of lavd. at 404. Additionally, a municipality may be
held liable under § 1983 based on a single datisvhere-and only where-a deliberate choice to

follow a course of action is made from among @asi alternatives by the official or officials

°For the purposes of Section II.A. of this Ordeis tourt will refer to Davis and Franklin County, as
“defendants.”



responsible for establishing final policy witispect to the subject matter in questidteinbaur v.
City of Cincinnatj 475 U.S. 469, 483 (1986).

UnderPembaur“it is plain that municipal liabilitynay be imposed for a single decision by

municipal policymakers under appropriate circumstances.” 475 U.S. at 480. That policymaker does
not have to be a legislative official either;fact, “the power to estdibh policy is no more the
exclusive province of the legislature at the |deakl than at the state or national lewdbnell’s
language makes clear that it expressly envisiortesr affficials ‘whose acts or edicts may fairly be
said to represent official policy.1d. at 480 (quotindvionell, 436 U.S. at 694). “[W]here action is
directed by those who establish governmental policy, the municipality is equally responsible
whether that action is to be taken only once or to be taken repeatddigt™481. However, not
every decision by a municipafficer with policymaking authority subjects the municipality to
liability. Id. at 481-82. The official must be responsiioleestablishing “final” governmental policy
in that area before liability attachéd. at 483. The Tenth Circuit has identified “three elements that
help determine whether an individual is a ‘final policymaker: (1) whether the official is
meaningfully constrained ‘by policies not of tiedficial’s own making’; (2) whether the official’s
decision are final-i.e., are they subject to amamngful review; and (3yhether the policy decision
purportedly made by the official is within tihealm of the official’sgrant of authority.’Randle v.
City of Aurorg 69 F.3d 441, 448 (10th Cir. 1995) (quotiigy of St. Louis v. Praprotnjk85 U.S.
112, 127 (1988)). Whether an official has finaliggmaking authority is a question of state law.
Pembauy 475 U.S. at 483.

In Praprotnik the Court summarized four key principles regarding municipal liability:

First . . . municipalities may be held liable under § 1983 only for acts for which the
municipality itself is actually responsible, that is, acts which the municipality has
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officially sanctioned or ordered. Second, only those municipal officials who have

final policymaking authority may by theactions subject the government to § 1983

liability. Third, whether a particular official has final policymaking auityois a

guestion oftate law Fourth, the challenged action stinave been taken pursuant

to a policy adopted by the official or affals responsible under state law for making

policy inthat areaof the city’s business.

485 U.S. at 123 (internal citations omitted). “Wharelaim of municipal liability rests on a single
decision, not itself representing a violation of fiedlédaw and not direatig such a violation, the
danger that a municipality will be held liable out fault is high. Because the decision necessarily
governs a single case, there can be no notitdeetonunicipal decisionmaker, based on previous
violations of federally protected rights, that his approach is inadedgBdt@f County Comm’rs of
Bryan County520 U.S. at 408.

Plaintiff concedes that defendants did natéhan unconstitutional express policy or custom,
but plaintiff argues Franklin Counts liable based on the single atexecuting the registered Ex
Parte Temporary Injunction. Defendants argue faintiff's claim fails because (1) it did not
identify a policy or custom in which either defentlaad final policymaking authority and (2) Davis
only enforced a facially valid court order whichHaa no authority to question or refuse to enforce.

It appears that the act or policy identified bgiptiff is Davis’s enforcement of the Ex Parte
Temporary Injunction. Sheriff Dés does have policymaking authority, which could justify
municipal liability in certain circumstance3ee Smith v. Barbgt95 F. Supp.2d 1264, 1271-72 (D.
Kan. 2002) (holding that Chief of Police is a pyiitaking official, but plaintiff failed to allege
specific wrongdoing by defendant in this case). The question is whether Davis had final

policymaking authority regarding enforcement & Ex Parte Temporary Injunction. To answer this

guestion, it is necessary to look at state law aed’#nth Circuit’s three elements for determining
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whether an official hasrial policymaking authoritysee Pembayd75 U.S. at 483Randle 69 F.3d
at 448.

Defendants cite two Kansas statutory provisions for the assertion that a sheriff has no
authority to establish policy when enforcing a court order. First, Kan. Stat. Ann. § 19-812 (2010)
provides: “The sheriff, in person or by his undensff or deputy, shall serve and execute, according
to law, all process, writs, precepts and orders issuetade by lawful authority and to him directed,
and shall attend upon the several courts of recdddiéis county, and sHaeceive such fees for
his services as are allowed by law.” Second, K&at. Ann. 8 60-2602 (2010) provides: “The sheriff
shall endorse upon every summons, order of arreft; thre delivery of propgy, or of attachment,
injunction execution or order of sale, the dag &our it was received by him or her. The sheriff
shall execute every summons, order or other process and return the same as required by law.” Under
both statutes, it is clear that a sheriff's dity serve and execute orders of a court is not
discretionary; rather the statutes provids the sheriff “shall” execute court ordeS&eKAN. STAT.

ANN. 88 19-812; 60-2602. The Kansas Supreme Court basald that a sheriff may not refuse to
enforce a facially valid court ordeBee Kasparek v. Thropp8 Kan. 551, 158 P. 1114 (1916)
(holding that a sheriff executing a tax warrant wassubject to liability because the warrant was
facially valid) (citing an older version ofA§l. STAT. ANN. § 19-812). Both Kan Stat. Ann. 88 19-

812 and 60-2602, clearly indicate that a sheriff im$&s does not have the authority to analyze
independently a court order and refuse to enforce it. Stated simply, sheriffs must execute court

orders and do not have authority to determine whetheot to execute a facially valid court order.
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As a result, his acting to enforce the Frankliounty District Court’'s order cannot subject the
county to liability®

Citing Kirkpatrick v. Ault 174 Kan. 701, 258 P.2d 262 (1953), plaintiff argues that the
language “as are allowed by law” and “as reediby law” in Kan Sit. Ann. 88 19-812 and 60-
2602, requires the sheriff to conduct a review cbart order before exeting it and to refuse to
execute it if he finds it unlawful. However, the courKiinkpatrick did not hold that a sheriff may
determine the validity of a court order before eaftg it. Rather, the cotiheld a sheriff does not
have to execute a court order against land or property that does not belong to the judgment
debtor—a holding inapplicable to this situati®@ee idat 708-09, 258 P.2d @68. Plaintiff also
generally argues that Davis should have perforanexiiew of this order before executing it. This
argument fails because, as stated above, shenfésritaauthority to determine the validity of court
ordersSea<AN. STAT.ANN. 88 19-812; 60-2602. Kansas vests iergfs the power only to enforce
court ordersSeeKAN. STAT. ANN. 88 19-812; 60-2602. It is purelygiprovince of the judiciary to
determine a court order’s validitgeeKAN. CONST. ART. lll, 8 1 (“The judicial power of this state
shall be vested exclusively in oneurt of justice, which shall bdivided into one supreme court,
district courts, and such other courts as asgiged by law.”). Because Davis did not have authority
to refuse to enforce the state court ordels innecessary to analyze whether his enforcement
decision was final or whether it was in the realm of his grant of authority.

This result does not change notwithstanding the Kansas Supreme Court’s later decision that
the Ex Parte Temporary Injunction was notiteed to full faith andcredit under the U. S.

Constitution because the act efforcing a facially valid injunction does not constitute an

8A sheriff does have discretion in the manner in which he executes court orders.
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unconstitutional act or policy undk&tonell, which would justify municipal liabilitySee Shelton v.
Wallace 1996 WL 428363, *3 (6th Cir. 1996) (holdirfflhe municipal and county officers
executed a facially valid TRO issued by a state court judge. The policy of enforcing state court
orders, even if we assume that those orders may from time to time be erroneous, cannot be an
unconstitutional policy.”)¢sreen v. Metropolitan Government of Nashville & Davidson CqiNdy
3:06-1216, 2008 WL 762198, at *6 (M.D. Tenn. Mar. 2008) (holding that a sheriff’'s action of
enforcing a facially-valid writ of execution issuby the clerk’s office pursuant to a judge’s final
judgment cannot amount to an unconstitutional policy under § 1983).

Based on the above analysis, this court haldg Sheriff Davis did not have final
policymaking authority regarding enforcementtioé Ex Parte Temporary Injunction. As such,
plaintiff has failed to allege a municipal policgstom, or single act committed by Franklin County
which caused plaintiff’s injury. Therefore, plaiffitias failed to state a claim for which relief may
be granted, and this court dismisses plaintiff's § 1983 claim against the Franklin County, Kansas

Board of Commissioners.

2. Quasi-Judicial Absolute Immunity

Next, defendants argue that Sheriff Davis ikl to quasi-judicial absolute immunity. The
Tenth Circuit has held that “[jJust as judges agtin their judicial capacity are absolutely immune
from liability under section 1983, official[s] chargedmthe duty of executing a facially valid court

order enjoy[] absolute immunity from liabilitpr damages in a suit challenging conduct prescribed
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by that order.” Moss v. Kopp559 F.3d 1155, 1163 (10th Cir. 2009) (internal citations omitted).
Absolute immunity for such officials is needecettsure that they can perform their official duties
without the need to secure permanent legal coudsé&his, however, does not mean that an official
carrying out a judicial order is alws protected by absolute immunilgl. There are limits as to how
unlawful an order can bend still shield the officer who executed it from liabilitg. An official

is only entitled to quasi-judicial absolute immunifty(1) the judge issuing the disputed order must
be immune from liability in his or her own rigl(2) the officials executing the order must act within
the scope of their own jurisdiction, and (3) the@é#is must only act as prescribed by the order in

guestion.”ld. (alterations added). The court order must also be facially validt 1164.

a. Judge’s Immunity

Under the first prong of quasi-judicial absolutenunity, “a state official is not absolutely
immune from damages arising from the executioarobrder issued by a judge acting ‘in the clear
absence of all jurisdiction.’Id. (quotingStump v. Sparkma#d35 U.S. 349, 357 (1978)). A judge
does not act in the clear absence of all jurtsaliceven if the action she took was erroneous, done
maliciously, or outside of her authorityg. “A judge is immune from liability for his judicial acts
even if his exercise of authority is flawbgl the commission of ‘grave procedural erroréd”” at
1163-64 (quotinggtump 435 U.S. at 359). When immunity is at issue, the judge’s jurisdiction must

be construed broadly and “the necessary inginrgetermining whether a defendant judge is

sAbsolute immunity,” available to those executing daanders, is sometimes referred to as “quasi-judicial
absolute immunity.'See Moss v. Kopp59 F.3d 1155, 1163 n.9 (10th Cir. 2Q0R)is court will use the terms
interchangeably.
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immune from suit is whether at the time he ttlok challenged action he had jurisdiction over the
subject matter before him.Id. at 1164 (quotinggtump 435 U.S. at 356).

The Supreme Court’s decisionStump v. Sparkmas particularly instructive on this issue.
In Stump the Court held that an Indiana circuit cqurdge did not act in the clear absence of all
jurisdiction when he approved a petition, whicbypded for the sterilization of a minor. 435 U.S.
at 351-64. The Court came to this conclusion for mv@n reasons. First, the Indiana circuit court
was a court of general jurisdictiolal. at 357-58. Even though no statute authorized the judge to
exercise jurisdiction over sterilization petitions, this potential error in exercising jurisdiction did not
make the judge liable for damagksk.at 357-59. Second, no specific appellate ruling in Indiana at
the time the petition was approved held that a cioauitt judge lacked jurisdiction to consider such
a petition.Id. at 358. After the judge issued the order, but before the Supreme Court appeal, the
Indiana Court of Appeals held that a parent does not have a right ta Inawer child sterilized.
Id. The Supreme Court held that this intervertietgding did not mean the circuit judge had acted
in clear absence of all jurisdiction because that only held that a parent does not have the ability
to force sterilization upon a childlhe case did not hold that a circuit court lacked jurisdiction to
consider the sterilization petitiold. at 358-59 (“The opinion, howeviespeaks only of the rights
of the parents to consent to the stertlaa of their child and does not question jtiesdiction of
a circuit judge who is presented with such a petition from a parent.”) (emphasis in original).

The issue here is whether the circuit court judge in Florida had subject matter jurisdiction
to issue the Ex Parte Temporary Injunction; tipugyiding that judge with immunity. First, it must

be noted that the Florida circuit courttims case is a court of general jurisdictiSeeFLA. STAT.
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§ 26.012 (2004j;see also R.L. LaRoche, IncBarnett Bank of S. Florida, N.2661 So.2d 855,
859 (Fla. App. 4 Dist. 1995) (stating “[tlhe cirtuwourt in Florida is a court of general
jurisdiction”). Additionally, the statute explicitly &worizes the circuit courts to issue injunctions.
FLA. STAT. 8 26.012(3). Plaintiff argues that because the order was temporary and ex parte, it
divested the circuit court judge of jurisdictiddowever, Florida law specifically authorizes the
issuance of ex parte temporary injunctidBseFLA. R. Civ. P.1.610. And the plaintiff does not
argue that Padron did not follow this proceduréhéfFlorida judge’s order was in error, even grave
procedural error, there is no indication undesrigla law that the judge lacked subject matter
jurisdiction to enter the Ex Parte Temporary Infume. Therefore, plaintiff has failed to show that
the Florida circuit court judge acted in the clear absence of all jurisdiction.

Plaintiff also argues that to the extent thegment was registered in Kansas, that act was
done in the clear absence of all jurisdiction, as providedaithron v. LopezOnce ordered in
Kansas, the Ex Parte Temporarplrction was registered in the District Court of Franklin County,
Kansas through the clerk’s office. Davis thee@xted the order as provided by the Florida judge.

Essentially, plaintiff argues tha¢bause the Kansas Supreme Coupadronheld that the Ex Parte

8Fla. Stat. § 26.012 provides in part that:

(2) They shall have exclusive original jurisdiction:
(a) In all actions at law not cognizable by the county courts;
(b) Of proceedings relating to the settlement of the estates of decedents and minors, the
granting of letters testamentary, guardianshimluntary hospitalization, the determination
of incompetency, and other jurisdiction usually pertaining to courts of probate;
(c) In all cases in equity including all cases relating to juveniles except traffic offenses as
provided in chapters 316 and 985;
(d) Of all felonies and of all misdemeanors arising out of the same circumstances as a felony
which is also charged;
(e) In all cases involving legality of any tass@ssment or toll or denial of refund, except as
provided in s. 72.011;
(f) In actions of ejectment; and
(9) In all actions involving the title and boundaries of real property.

(3) The circuit court may issue injunctions.
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Temporary Injunction was not entitled to full faahd credit, the Franklin County District Court
acted in the clear absence of atigdiction by registering it in Kansd3he Kansas Supreme Court
decidedPadron v. Lopea year and a half after Padron registethe Ex Parte Temporary Injunction

in Kansas. At the time, no Kansas Supreme Gmas¢ or any other Kansas court had specifically
held that temporary injunctions waret entitled to full faith and cred®adron 289 Kan. at 1101,

220 P.3d at 354 (stating that “there does not appear to be any controlling authority on point; the
parties do not cite and we have not found a Kamsse determining whether a prejudgment order,
such as a temporary restraining order or injumgtis entitled to full faith and credit”). Even though,

the Kansas Supreme Court held that the distdatt lacked subject matter jurisdiction to enforce
the order, this does not mean that the distuidtj¢ acted in the clear abse of all jurisdiction at

the time it registered the injunction. Prior te thkansas Supreme Court’s decision, it was unclear
whether a district court had subject matter judsdn over a foreign non-final order. Given the lack

of precedent on the issue, it cannot be said tledtanklin County Distric€ourt acted in the clear
absence of all jurisdiction. This conclusisrstrengthened by the court’s statemeradronthat

the district court could have enforced the Ex®aemporary Injunction on the basis of comity to
the extent that it prohibited “selling, transferring, transporting, encumbering, auctioning, and

operating” the King AirSee289 Kan. at 1109, 220 P.3d at 359.

%Plaintiff also appears to argue that quasi-judigidolute immunity does not apply to defendants because
the Florida circuit judge did not have personal jurisdiction over plaintiff when he issued the Ex Parte Temporary
Injunction. However, the Tenth Circuit has held that a lack of personal jurisdiction does not doom a claim of quasi-
judicial absolute immunityCrabtree by and Through Crabtree v. Muchm®@@4 F.2d 1475, 1477 (10th Cir. 1990)
(stating that “[i]f we accepted [plaintiff's lack of persal jurisdiction] theory, no judge could claim judicial
immunity for his actions if he incorrectly determined that his court had personal jurisdiction over parties to a suit, or
over persons who held an interest in property in ke court was adjudicating ownership at the behest of
another”).
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The Florida court had jurisdiction to grant the Ex Parte Temporary Injunction and neither
the Florida court nor the Franklin County Districiugt acted in the clear aénce of all jurisdiction.

Therefore, defendants have satisfied thesrent of quasi-judicial absolute immunity.

b. Within the Scope of the Official’s Jurisdiction

The second element requires that the official who executed the order must act within the
scope of jurisdictionMoss 559 F.3d at 1163. Essentially, this means that the official must have
acted pursuant to state law when executing the oldleat 1167. As stated earlier, Kansas law
specifically directs sheriffs, suchRavis, to execute judicial ordef3eeAN.STAT.ANN. § 19-812
(“[t]he sheriff, in person or by his undersheriffaeputy, shall serve and execute, according to law,
all process, writs, precepts and orders issuedaate by lawful authority and to him directed, and
shall attend upon the several courts of record inghis county, and shall receive such fees for his
services as are allowed by lawRaN. STAT. ANN. § 60-2602 (“[tlhe sheriff shall endorse upon
every summons, order of arrest, or for the daalivof property, or of attachment, injunction
execution or order of sale, theydand hour it was received by himlaer. The sheriff shall execute
every summons, order or other process and return the same as required by law”). Further, Davis
could have been fined if he had refused to execute the injunggeKAN. STAT. ANN. § 19-820
(2010) (“Whenever any sheriff shall neglect to meke return of any writ or process delivered to
him to be executed, or shall be guilty of any default or misconduct in relation thereto, he shall be
liable to fine or attachment, or both, at the disoreof the court, subject to appeal; such fine,
however, not to exceed two hundred dollars; algb an action for damages to the party

aggrieved.”); KAN. STAT. ANN. 8§ 60-2604 (“If any . . . sheriff . . . fails without clearly excusing
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cause, to discharge or perform a duty imposed upon such . . . sheriff . . . the court may on motion
of any injured party and with not less than 14 daypsice, cause such officer to be amerced for the
benefit of the injured party. . . .).

Plaintiff also argues that Dasvacted outside his jurisdictitdecause he executed the order
the same day it was registered and, thus, depriagatii of an opportunity to receive notice of the
registration and seek a stay oeeution. Plaintiff is correct that Kaas law permits a party to stay
enforcement of a foreign judgmeBieekAN. STAT. ANN. § 60-3004 (2010). But, that law does not
require a sheriff to wait a certain period before enforcing a court @deridIn fact, Kan. Stat.
Ann. 8§ 60-2602 specifically directs a sheriff to exeatourt orders the same day and hour it was
received. Davis obeyed the statutes and exethéedrder. Based on the facts presented, it cannot

be said that he acted outside the scope of his jurisdiction.

c. Act in a Manner Prescribed by the Order
The third element requires the official to act only as prescribed by the order in question.
Moss 559 F.3d at 1163. Quasi-judicial absolute immunity only protects defendants from damage
claims directed at the conduct prescribed by tdemit does not apply to the manner of the order’s
executionld. at 1167. Here, the Ex Parte Temporary Injunction ordered, in part, the following:

Defendants HERNAN LOPEZ, PTC AVIATION CORPORATION, DODSON
INTERNATIONAL PARTS, INC., DODSON AVIATION, INC., DODSON
INTERNATIONAL, 1st SOURCE BANK, and all others in possession of the
Aircraft known as N750HL, bearing Serldumber BB-48 are hereby enjoined from
selling, transferring, transporting, encumbering, auctioning, and operating the
Aircraft without further Order of Court.

Defendants HERNAN LOPEZ, PTBVIATION CORPORATION, DODSON

INTERNATIONAL PARTS, INC., DODSON AVIATION, INC., DODSON
INTERNATIONAL, 1st SOURCE BANK, and all others in possession of the
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Aircraft known as N750HL, bearing SariNumber BB-48 are hereby Ordered to

transfer possession of the Aircraft to Rtdf PADRON and/or his authorized agent

upon presentation of a copy of this Ordey, be relocated to the facility of

PADRON's choice in Miami Dade County, Florida.

(Dkt. No. 18, Ex. 1, para. 2-3). Plaintiff argueattbavis exceeded the scope of the order because
Davis (1) threatened arrest, and (2) denied pféimtequest for a reviewf the lawfulness of the
order.

The Ex Parte Temporary Injunction did not sfieally authorize Davis to threaten arrest
if plaintiff refused to relinquiskhe King Air. But, threatening arrest is substantially different from
conduct which the Tenth Circuit has held exceedsdbpe of a judicial order for purposes of quasi-
judicial absolute immunityCompare Mos$59 F.3d at 1167 (stating tlitfendant’s threat to “kick
in” the plaintiffs’ door did not exceed the judgesier, even though not specifically provided for
in the order)with Turney v. O'Toole898 F.2d 1470, 1474 (10th Cir. 19969Iding that defendants
exceeded scope of judge’s order when they plalzdtiff in a maximum security ward even though
the order directed defendants tag# plaintiff in a hospital). While & did threaten arrest, he did
not arrest anyone, and he simply carried out thectires in the order. Plaintiff’'s main complaint
is that the King Air was removed from its iity. However, because ¢hEx Parte Temporary
Injunction explicitly ordered reoval of the King Air, plaintiff cannot claim that Davis exceeded
the scope of the order. Threatening arrest, althagjimtcally outside the directive of the order, was

not so egregious that it exceeded the scope ofttex for purposes of this element of quasi-judicial

absolute immunity. Thus, defendants have satisfied this prong of the test.

d. Facial Validity
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The last element necessary for finding quasi-jadladdosolute immunity is that the order must
be facially validMoss 559 F.3d at 1163. The Tenth Circuit has stated that “even assuming that an
order is infirm as a matter of state law, it may be facially valid, as ‘facially valid’ does not mean
‘lawful,” and erroneous orders can be valiltl” at 1165. “State officials ‘must not be required to
act as pseudo-appellate courts scrutinizing the orders of judges,’ but subjecting them to liability for
executing an order because the order did not meaguio statutory standards would have just that
effect.”Id. (quotingValdez v. City & County of Denvyed78 F.2d 1285, 1289 (10th Cir. 1989)). A
broad conception of facially validity is necessbegause the unhesitating execution of court orders
is essential to the judicial systems’ authority and function, and state officers subject to liability
would be more likely to refuse to enforce court ordkets.

The Ex Parte Temporary Injunction entered oriela and registered in Kansas did not lack
facial validity for several reasons. First, as previpstated, Kansas law requires a sheriff to execute
and obey a court’s ordeBeeKAN. STAT. ANN. 88 19-812; 60-2602. Further, Davis risked fines if
he did not follow the court ordeBeeKAN. STAT. ANN. 88 19-820; 60-2604. The Tenth Circuit has
held that an order may be unlaw@r erroneous and yet still facially valid and that oftentimes a
contrary finding would not be consistent witte goals of quasi-judicial absolute immuniBee
Moss 559 F.3d at 1165. This case presents precisslgtienario. At the time Davis executed the
Ex Parte Temporary Injunction, no Kansas case held that a temporary injunction was not entitled
to full faith and credit, or that a district judgees not have subject matter jurisdiction to consider
such an order. The mere fact that the Kansgme®ne Court subsequently held this particular Ex
Parte Temporary Injunction was not entitled toftath and credit does not transform that erroneous

order into a facially invalid oneSee Beedle v. Wilspd22 F.3d 1059, 1072 (10th Cir. 2005)
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(holding that a state district court judge was emtitteabsolute immunity when he initially refused

to grant a dismissal and the Oklahoma Supreme Court subsequently ordered him to grant the
dismissal)see also Mos$59 F.3d at 1166 (stating that evethd court orders were unlawful, that

mere fact does not make them facially invali)rney 898 F.2d at 1473 (stating that “[t]o allow
plaintiffs to bring suit any time a state agent@xes a judicial order which does not fulfill every

legal requirement would make the agent a lightning rod for hagabgation aimed at judicial
orders”) (internal quotations omitted).

Further, Davis, a sheriff without any formagal training, is authorized under Kansas law
to enforce foreign judgmentBadron 289 Kan. at 1099, 220 P.3d at 353 (stating that “foreign
judgments and journal entry recitals are presumed valid and may not be impeached by collateral
attack except for lack of jurisdiction or @@ in the procurement”):[O]nce a copy of an
authenticated judgment from another state is filéth a clerk of the disict court, the foreign
judgment is then treated as a judgmeiiKahsas] and can be executed upon the saheat 1096,

220 P.3d at 35%ee alsdKAN. STAT. ANN. 8 60-3002 (2010) (“A copy of any foreign judgment
authenticated in accordance with the act of caagyréne statutes of this state or certified in
accordance with the statutes of the state in lwttie judgment was rendered, may be filed in the
office of the clerk of any districtourt of this state. . . . The clerk tbfe district court shall treat the
foreign judgment in the same manner as a judgmethieadiistrict court of this state. A judgment
filed as provided by this section has the same effiedis subject to the same procedures, defenses
and proceedings as a judgment ofsrdit court of this state and may be enforced or satisfied in like
manner.”). Prior to the Kans&upreme Court’s holding iRadron Davis had no reason to doubt

the validity of the Ex Parte Temporary Injunction. Other foreign judgments are frequently given
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effect and enforced in Kansas. The mere faadttthis was a temporary injunction, the enforcement
of which was later held to be unlawful, does natetfthe facially validity of the order as presented
to Davis in March 2008. Therefore, this courtds that the Ex Parte Temporary Injunction was
facially valid and this element is met.

In finding that Davis has satisfied all the necessary elements of quasi-judicial absolute
immunity, this court holds that he is entitlechtzsolute immunity and plaintiff's 42 U.S.C. § 1983
claim against himis dismissed. Furthermore, even if Davis was not entitled to quasi-judicial absolute

immunity, he is entitled to qualified immunity.

3. Qualified Immunity

Last, defendants argue that Dawg entitled to qualified immutly. “The doctrine of qualified
immunity protects government officials ‘from liability for civil damages insofar as their conduct
does not violate clearly established statutorgarstitutional rights of which a reasonable person
would have known.”Pearson v. Callahgn129 S. Ct. 808, B (2009) (quotingHarlow v.
Fitzgerald 457 U.S. 800, 818 (1982)). When determining whether an individual is entitled to
qualified immunity, the court must determine (1)etlrer the plaintiff haslleged a violation of a
constitutional right, and (2) whether that right wbesarly established at the time of the defendant’s
alleged misconducid. at 815-16. However, the Supreme Coustheld that the district courts have
discretion to consider the two elements of guediimmunity in any order deemed appropriéde.
at 818-23. After a defendant asserts a claim oliftechimmunity, the plaintiff has the burden of

proving that the defendant is rextitled to quafied immunity.PJ ex rel. Jensen v. Wagnén3
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F.3d 1182, 1196 (10th Cir. 2010). However, this court will review the evidence in the light most
favorable to the plaintiffSee Fletcher v. Burkhalte805 F.3d 1091, 1096 (10th Cir. 2010).

First, this court will consider whether defendants actions violated clearly established
statutory or constitutional rights. In analyzing teisment, it is important to note that the “clearly
established right” standard is an objective o ihonly met if the dendant should have known
he violated plaintiff's rightsHope v. Pelzer536 U.S. 730, 739 (2002) (citimtarlow, 457 U.S. at
818). “For a constitutional right to be clearly edisdied, its contours must be sufficiently clear that
a reasonable official would understand that what teiigg violates that right. This is not to say that
an official action is protected by qualifiedhmunity unless the very action in question has
previously been held unlawful; but it is to say timathe light of pre-existing law the unlawfulness
must be apparentld. (internal citations and quotations omitfeThe facts of the present situation
do not have to be materially similar to a previoase in order for the right to be clearly established.
See id.t is possible that certain conduct violates clearly established law even in novel factual
circumstancedd. at 741. Our task in this case is to deti@e whether Davis’s action of enforcing
the Ex Parte Temporary Injunction violated a clearly established right.

Plaintiff argues that its rights were violatedder the Full Faith and Credit Clause and the
Due Process Clause of the Fourteenth Amendriiérg.court must analyze the state of the law in
March 2008—the time Davis enforced the Ex Paetimporary Injunction. At that time, no Supreme
Court or Tenth Circuit case had addressed whettemporary injunction executed in one state was
entitled to full faith and credit ianother. Additionally, the Kansas Supreme Court first addressed
the issue ilPadron v. Lopezover a year and a half afteetbonduct in question. 289 Kan. at 1101,

220 P.3d at 354. While some state courts have haldtich orders are not entitled to full faith and
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credit, it is clear that the right was not clearly establisBed.Cruz v. City of Laramie, Wy239
F.3d 1183, 1187 (10th Cir. 2001) (stating “[o]rdinarilypnder for the law to be clearly established,
there must be a Supreme Court or Tenth Cidrgision on point, or the clearly established weight
of authority from other courts must have foundlthwe to be as the plaintiff maintains”) (internal
guotations omitted).

The alleged due process violation produces dagigtearth of cases establishing a violation
in this situation. Plaintiff points to no authorigtablishing a due process violation based on the
enforcement of a foreign temporary injunctionaiRtiff argues the right was clearly established
because the Due Process Clause requires atiamom that notice and an opportunity be afforded
before the deprivation of a property right. Whieés proposition is true, it does not directly support
plaintiffs argument that its due procesghis were violated in this situation. Anderson V.
Creighton the Supreme Court stated the following:

The operation of this standard, however, depends substantially upon the level of
generality at which the relevant “legaleliis to be identified. For example, the right

to due process of law is quite clearlyaddished by the Due Process Clause, and thus
there is a sense in which any action thakates that Clause (no matter how unclear

it may be that the particular action is a atobn) violates a clearly established right.
Much the same could be said of any ottenstitutional or statutory violation. But

if the test of “clearly established law” wetiee be applied at this level of generality,

it would bear no relationship to the “objective legal reasonableness” that is the
touchstone oHarlow. Plaintiffs would be able to convert the rule of qualified
immunity that our cases plainly establisto a rule of virtually unqualified liability
simply by alleging violation of extremely abstract righkéarlow would be
transformed from a guarantee of immunitipia rule of pleading. Such an approach,

in sum, would destroy “the balance that our cases strike between the interests in
vindication of citizens’ constitutional rights and in public officials’ effective
performance of their duties,” by makingripossible for officials “reasonably [to]
anticipate when their conduct may give rise to liability for damages.”

483 U.S. 635, 639 (1987) (quotibgvis v. Schereid68 U.S. 183, 195 (1984 pee also McBride

v. Taylor, 924 F.2d 386, 390 (1st Cir. 1991) (holding that a temporary injunction order did not
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violate plaintiff's due process rights because atitme of its enforcement the right was not clearly
established). The Fourth Circuit has also heldfeften assuming the orderinvalid . . . We have
held that due process is not violated by patiffecers who rely upon an order in good faith which
is subsequently determined to be invali@réwster v. John D@l 987 WL 35039, at *1 (4th Cir.
1987).

Plaintiff has the affirmative duty to prove Davis is not entitled to qualified immunity;
however, plaintiff presented no evidence and tbigicfinds no authority which clearly establishes
plaintiff's alleged Full Faith and Credit or Duedeess Clause rights. As such, Davis is entitled to
qualified immunity on plaintiff's 42 U.S.C. § 1983 claiffs.

In summary, this court finds that the Rk#in County, Kansas Board of Commissioners is
not subject to municipal liabilithased on respondeat superior uridenell. This court also finds
that defendant Davis is entitled to quasi-judicial absolute immunity and qualified immunity for his
conduct in enforcing the Ex Parte Temporaryteation. Therefore, plaintiff's 42 U.S.C. § 1983
claim contained in Count Ill of the Amended Cdaipt (Dkt. No. 52) is dismissed. The other two
counts against defendants contained in Count | and Count 1V, are not properly before the court at

this time and will not be dismissét.

9plaintiff takes great pains to bring to the couattention the alleged grave injustice he has endured
because of defendant’s enforcement of the Ex Part@d@my Injunction. However, the Tenth Circuit has stated
that “[t]he proper procedure for a party who wishes to contest the legality of a court order enforcing a judgment is to
appeal that order and the underlying judgment, nsuéthe official responsible for its execution/dldez v. City &
County of Denver878 F.2d 1285, 1289-90 (10th Cir. 1989) (quotitemry v. Farmer City State Ban&08 F.2d
1228, 1239 (7th Cir. 1986)). Plaintiff argues that it didesgbpo the Kansas Supreme Court, but that the court
refused to exercise jurisdiction over plaintiff's countaitis; thus, depriving it of a remedy. However, plaintiff
currently has a pending action against Padron and Jorda oothits And, plaintiff could have taken steps to modify
or quash the Ex Parte Temporary Injunction in Florida.

Hpefendants filed their Motion for Judgment on thedélings on May 14, 2010. Subsequently, plaintiff
amended its Complaint to add two new claims againshdafgs: abuse of process (against both), and negligence
(against Davis only). Because these additional claims atteefte this court in defendants’ motion, the court will
not dismiss these claims. Nevertheless, the court notées ttatclaims were properly before the court, it is likely
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B. Defendants HLMP Aviation Corporation,\ar Jorda, and Orlando Padron’s Motion for
Summary Judgment (Dkt. No. 33).

Plaintiff asserts two state law atas against HLMP, Jorda, and Padtéabuse of process
and conversion. In their Motion for Summary Judgtndefendants argue that the abuse of process
claim should be dismissed because plaintifircst show defendants made a knowingly illegal use
of process or that process wastied with an improper motive. Witkgard to the conversion claim,
defendants argue that the Ex Parte Temporamnatijon authorized them to take possession of the
King Air and plaintiff has thereferfailed to establish its clairRinally, defendants argue that both
claims fail because plaintiff failed to plead any compensable damages.

Summary judgment is proper when the pleadings, depositions, answers to interrogatories,
and admissions on file, together with affidavits, if any, show there is no genuine issue as to any
material fact, and that the moving partyerstitled to judgment as a matter of lawbDFR. Civ. P.
56. In considering a motion for summary judgméms, court must examine all evidence in a light
most favorable to the opposing patcKenzie v. Mercy HosB54 F.2d 365, 367 (10th Cir. 1988).
The party moving for summary judgment must demonstrate its entitlement to summary judgment
beyond a reasonable douBtlis v. El Paso Nat. Gas Co/54 F.2d 884, 885 (10th Cir. 1985). The
moving party need not disprove plaintiff's claineed only establish that the factual allegations
have no legal significancBayton Hudson Corp. v. Macerich Real Estate 82 F.2d 1319, 1323
(10th Cir. 1987).

In resisting a motion for summary judgment, the opposing party may not rely upon mere

allegations or denials contained in its pleadings or brefderson v. Liberty Lobby, In@77 U.S.

they would be dismissed for similar reasons set out in this Order.

2N this section, the word “defendantsfll refer to HLMP, Jorda, and Padron.
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242, 256 (1986). Rather, the nonmoving party must domeard with specific facts showing the
presence of a genuine issuaradterial fact for trial and significant probative evidence supporting
the allegationld. Once the moving party has carrieditsden under Rule 56(c), the party opposing
summary judgment must do more than simply shiogve is some metaphgal doubt as to the
material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith Radio CGafp5 U.S. 574, 586 (1986).
“In the language of the Rule, the nonmoving partgheeme forward with ‘specific facts showing
that there is @enuine issue for tridl Id. at 587 (quoting ED. R. Civ. P. 56(e)) (emphasis in
Matsushitg. One of the principal purposes of the summadgment rule is to isolate and dispose
of factually unsupported claims or defenses, anduleeshould be interpreted in a way that allows

it to accomplish this purpos€elotex Corp. v. Catretd77 U.S. 317, 327 (1986).

1. Abuse of Process

Plaintiff's first claim against these defendantalisise of process. Plaintiff bases this claim
on defendants’ acts of registering the Ex @dmmporary Injunction and removing the King Air
from Dodson'’s facilities. Defendants argue pldirdannot establish the elements of an abuse of
process claim?

Under Kansas law, “[tlhe essential elemaritan abuse of process claim] are a knowingly
illegal or improper use of the process done for the purpose of harassing or causing hardship, which
resulted in damage to the state court plaintifficShares, Inc. v. Barrp66 Kan. 479, 494,970 P.2d

1005, 1015 (1998) (citinBorter v. Stormont-Vail Hosp228 Kan. 641, 653-54, 621 P.2d 411, 415

Bpefendants also argue that because the injunat&@wrongly issued and enforced, the injunction bond
is the sole source of recovery of any damagedtimegdrom the wrongful issuance of the injunction. It is
unnecessary to address this issue because, as dedmibe, plaintiff's abuse of process claim fails.
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(1980)). “In abuse of process it is said the gidhe tort is not commencing an action or causing
process to issue without justification, but misusaingnisapplying process justified in itself, for an

end other than that which it was designed to accomph&mbver v. Coak260 F.3d 1182, 1191

(10th Cir. 2001). The purpose for which the process is used, after it is issued, is the only thing of
importanceThomas v. City of Baxter Springs, KaB69 F. Supp.2d 1291, 1299 (D. Kan. 2005).
The Kansas Court of Appeals recently described abuse of process in this manner:

“Abuse of process contemplates some oaettdone in addition to the initiating of

the suit; thus, the mere filing or maintenance of a lawsuit, even for an improper
purpose, is not a proper basis for an alofipeocess action. Generally, therefore, no
right of action exists for damages resulting from the institution and prosecution of

a civil action if the action is confinedits regular and legitimate function in relation

to the cause of action stated in the conmpjaeven if the plaintiff had an ulterior
motive in bringing the action, or if the plaintiff knowingly brought suit upon an
unfounded claim. However, if the suit is brought not to recover on the cause of action
stated in the complaint but to accombles purpose for which the process was not
designed, there is an abuse of process. For example, a person who resorts to legal
process to have another declared incompetent or committed to a state mental hospital
does not commit an abuse of process, no matter what the person’s motives, if he or
she uses the commitment proceedings depoto provide treatment to a mentally
disabled individual; however, an action may be maintained where the defendant
perverts the process in order to comnpeason that he or she knows is not in need

of treatment.”

Caldwell-Baker Co. v. Tidemahos. 95,600, 95,618, 2007 WL 136029, at *7 (Kan. Ct. App. Jan.
19, 2007) (citing 1 A1. JUR.2D. ABUSE OFPROCESSE 11 (2007)). There are few Kansas cases that
thoroughly discuss and analyze an abuse of process claim. Nevertheless, “[ijn the absence of
definitive direction from the highest court of thatstof Kansas, we must ‘predict the course that
body would take if confroed with the issue.’'Vanover 260 F.3d at 1186 (quotirgfrauth v. Nat'l
Union Fire Ins. Co. of Pittsburgl236 F.3d 1260, 1267 (10th Cir 2001)).

This court must decide whether the defendants caused the issuance of the Ex Parte

Temporary Injunction for a purpose other than preing the plaintiff fromselling or transferring
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the King Air, and that the platiff suffered damages. Defendants have produced evidence showing
they sought and registered the Ex Parte Tempadngunction to prevent plaintiff from selling the
King Air to someone else. Defendants also poiltddson’s March 14, email, which stated, “[t]his
is to advise you that unless we have a regwiun sight by close of business on March, 19th, 2008,
| will be exercising all available remedies including but not limited to a NON-Judicial sale of the
aforementioned aircraft.” (March 14, 2008 emahfrDodson Jr. to Manuel Mesa, Dkt. No. 34, Ex.
19). Plaintiff fails to produce any lence that creates a material ssfifact on this point. Plaintiff
does argue that defendants made an illegal, imprapd perverted use of process by registering
the Ex Parte Temporary Injunction and removing it from plaintiff's facility. Plaintiff claims that
defendants did so with the ulterior motive or purpose of permitting Padron an advantage in an
unrelated dispute with Lopez or to allow defenddatgain an advantage in a dispute over payment
of the repair bill. However, when resistiaggummary judgment motion a party may not rely upon
mere allegations or denials com@dl in its pleadings or briefanderson477 U.S. at 256. Plaintiff's
bare allegations of an ulterior motive simple not enough to create a genuine issue of material
fact. Without the existence of an ulterior motive, plaintiff's abuse of process claim must fail.
Plaintiff also argues that summary judgement is inappropriate because defendants made a
knowingly illegal use of process by registeringlxeParte Temporary Injunction in Kansas, which
the Kansas Supreme CourtRadronheld was not entitled to full faith and credit. However, as
discussed previously in this Order, the KarfSagreme Court ruled as a matter of first impression
that the Ex Parte Temporary Injunctisas not entitled to full faith and credadron 289 Kan.
at 1102-03, 220 P.3d at 355. Defendants registeredtimeiion a year and a half before the court’s

holding inPadron At that time, they had no reason tdiéee that the injunction was not entitled
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to full faith and credit in Kansas, and they certainly could not have sought it knowing it wasllegal.
The lack of precedent on the issue foreclosesffiés argument that defendants made a knowingly
illegal use of process.

Plaintiff cannot show a genuine issue oftenel fact on whether defendants knew the Ex
Parte Temporary Injunction was illegal or tdafendants had an improper motive in obtaining it.
As such, it is unnecessary to determine whether plaintiff could prove any compensable damages to
support the abuse of process claim. Therefdeéendants, HLMP Aviation Corporation, Javier
Jorda, and Orlando Padron’s Motion for Summaigginent (Dkt. No. 33) is granted on plaintiff's

abuse of process claim.

2. Conversion

Plaintiffs second claim against these defants is for conversion. Plaintiff argues
defendants wrongfully acquired possession of tigliir by registering and executing the Ex Parte
Temporary Injunction, constituting a conversion. Defendants argue that plaintiff cannot establish
that the exercise of ownership rights was unaigbdrbecause the Ex Parte Temporary Injunction
authorized removal of the King Air.

Under Kansas law, “[a] conversion is the utirized assumption and exercise of the right
of ownership over goods or persoohhttels belonging to anotheSthofield Bros., Inc. v. State
Farm Mut. Auto. Ins. Cp242 Kan. 848, 850, 752 P.2d 661, 662 (1988) (cNialyon v. Hy-Grade

Constr. & Materials, Ing.215 Kan. 631, 634, 527 P.2d 1059, 1061 (JpHowever, court orders

Ytis important to note that the Kansas SupreroerCdid find that the Ex Parte Temporary Injunction
could have been enforced as a matter of comity textent that it prevented plaintiff from selling the King Air.
Padron 289 Kan. at 1109, 220 P.3d at 359.
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that authorize the taking of personal property caforon the basis for a conversion claim if the
court order is valid or fair on its facderndon v. The City of Park City, KamNo. 07-1065, 2007
WL 2746795, at *4 (D. KarSept. 20, 2007) (citingHE RESTATEMENT(SECOND) OF TORTSS8 266
(1965)).

Once again, plaintiff relies on the Ksas Supreme Court’s holdingRadronto argue that
defendants’ use of the Ex Parte Temporamyrinjion was an unauthorized assumption and exercise
of the right of ownership over the Kidgr. Plaintiff contends that becauBadronheld the Ex Parte
Temporary Injunction was not entitled to full faith and credit, defendants cannot argue that the
alleged conversion was authorized by a courtrortieis argument fails to acknowledge that the
court order need not ultimately be held valid, it omied be valid when issued or fair on its face.
See Herndo2007 WL 2746795, at *4. The Tenth Circuit’s opiniomihitehead v. Allied Signal,
Inc., is instructive on this point. 1998 WL 874868 (10th Cir. 1998)WIinitehead defendants
acquired 40 acres of the plaintiff's land puant to a prior district court ordéd. at *1. The Tenth
Circuit later vacated that ordéd. Plaintiff then brought suit claimg forcible ejectment and abuse
of processld. In ruling for the defendant, the court stated, “[w]e will not, however, look beyond the
fact that the district court’s order was facialplid and made within itgirisdiction, until such time
as it was vacated by this courtd’ at *3.

The Florida circuit court had authority and jurisdiction to issue the Ex Parte Temporary
Injunction. It was also facially Wia. The fact that the Kansas Sapre Court later held that it was
not entitled to full faith and credit does not chatiye result. Defendantgere authorized by the
Florida court order to seize thertig Air and remove it to Florid&ee Whitehead 998 WL 874868,

at *3 (stating “[p]arties should not be forcedsecond-guess compliance with such orders because
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of the threat of trespass or other tort liability should such orders later be vacated or otherwise
withdrawn”). The court’s holding iPadrondoes not mean that the removal of the King Air was
unauthorized. Therefore, plaintiff's conversidaim from the time defendants removed the King

Air until the Kansas Supreme Court’s holdingPiadronmust fail.

Plaintiff also argues that even if the seizure of the King Air was initially valid, it became
invalid once the Kansas Supreme Court issued its opini®adnonand defendants’ failure to
return the King Air from that time constitutes@nversion. Kansas law appears to support such an
argument to the extent the failure to return the property is unautho8ezedQueen v. Lynch
Jewelers, L.L.C30 Kan. App.2d 1026, 1037, 55 P.3d 914, 921 (2¢@2)also Herndqr2007 WL
2746795, at *4. It is true th&adronexplicitly held that once the Franklin County district court
refused to grant the Ex Parte Temporary Injundtidiiaith and credit, it was without subject matter
jurisdiction to issue any other orders, includingaater requiring defendants to return the King Air
to Dodson. But, that holding does not necessantytae inquiry. At this stage in the litigation, it
is unclear whether defendants’ retentof the King Air after the holding Padronwas authorized.

As a result, the court cannot grant summary juelgfrto defendants on piiff’'s conversion claim.
See Herndon2007 WL 2746795, at *4 (quotingb. R. Civ. P.56(c)).

This court finds that because defendants \@etborized to remove the King Air under the
Ex Parte Temporary Injunction until the holdingRadron a conversion claim during that time
period must fail. But, after the holding Radronthere is a genuine material issue of fact about
whether defendants were authorized to refagsession of the King Air. The court denies

defendants’ motion on plaintiff’'s conversion claim.
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C. Defendants Blaine Finch, and Green, Finghg Covington, Chartered’s Motion for Summary
Judgment (Dkt. No. 40).

Plaintiff asserts an abuse pfocess claim against Blaine Finch and Green, Finch, and
Covington, Charteretf. Defendants argue that this claim must be dismissed because they did not
register the Ex Parte Temporary Injunction kirggvit was illegal and did not have an improper
motive for registering it.

Defendants have produced evidence showing that Padron retained them to register the Ex
Parte Temporary Injunction with the Franklin Coubistrict Court and thadefendants did register
the injunction. Plaintiff fails to create a genuisstie of material fact regarding defendants’ motive
in registering the ordeBGee Andersqrl77 U.S. at 256 (stating in resisting a motion for summary
judgment, the opposing party may not rely upon mere allegations or denials contained in its
pleadings or briefs)Plaintiff offers no facts suggestindefendants registered the Ex Parte
Temporary Injunction for any purpose other thaaltow Padron to remove the King Air. Without
an improper motive after process was issued, plaintiff's claim fails.

Plaintiff again unconvincingly argues that the holdingPadron precluded summary
judgment on this issue because defendants hadl&dge of the illegality of the order; however,
as described above, becadsmdron addressed a matter of first impression, defendants did not
register the injunction knowing it was invalid. Wiiut knowledge, plaintiffabuse of process claim
must also fail. Therefore, because plaintiff pd®s no evidence that defendants registered the Ex

Parte Temporary Injunction other than foriitseended purpose, or that defendants had knowledge

Bror purposes of Section C, the court will use thedwdefendants” to include Blain Finch and Green,
Finch, and Covington, Chartered.
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the injunction was invalid, this claim failPefendants, Blaine Finch, and Green, Finch, &

Covington, Chartered’s Motion for Summary Judgment (Dkt. No. 40) is granted.

I11. Conclusion

The court grants in part and denies in pafédéants’ motions for the reasons stated above.
This court notes that because it has dismissadtgf's 42 U.S.C. § 1983 aim, the court’s basis
for subject matter jurisdiction no longer exist@wever, under 28 U.S.C. § 1367(c), the court has
discretion to exercise supplemental jurisdiction @egrdant state law claims. Because of the court’s
familiarity with this case and its legal issueg tourt finds that disresing the remaining claims
would result in further shuttling of this disputern federal to state court. The court therefore
exercises supplemental jurisdiction over plaintiff’'s remaining claims.

IT IS ACCORDINGLY ORDERED this day 21st day of March, 2011, that the following
motions are granted: (1) defendants Cra&ig Davis and the Franklin County Board of
Commissioner’s Motion for Judgment on the Plaegdi(Dkt. No. 17); and (2) defendants Blaine
Finch, and Green, Finch, & Covington, Chartesddotion for Summary Judgment (Dkt. No. 40).
As explained above, the abuse of process daichnegligence claim against Davis and the abuse
of process claim against Franklin County are not dismissed.

IT IS FURTHER ORDERED that defendankt#i,MP Aviation Corporation, Javier Jorda,
and Orlando Padron’s Motion for Summary Judgment (Dkt. No. 33) is granted in part and denied
in part. The court grants summary judgmentpbaintiffs abuse of pscess claim but denies

defendants’ motion on the conversion claim.
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s/ J. Thomas Marten
J. THOMAS MARTEN, JUDGE




