
I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

SARA C. DEBORD,

Plaint iff,

v. Case No. 10-4055-SAC

MERCY HEALTH SYSTEM OF KANSAS, I NC.,
and LEONARD WEAVER,

Defendants.

MEMORANDUM AND ORDER

This case com es before the Court  on the m ot ion of Defendant  Mercy

Health System  of Kansas under Rule 59(e)  to am end the judgm ent  so that  it

m ay file a bill of costs. Dk. 175. Defendant  seeks to alter the judgm ent  only

to the extent  the judgm ent  ordered each party to bear its own costs of the

act ion. Dk. 169.

The need to correct  clear error warrants a m ot ion under Rule 59(e) . 

Servants of Paraclete v. Does,  204 F.3d 1005, 1012 (10th Cir. 2000) ) .

A request  for costs does not  typically fall under Rule 59(e) . See Buchanan v.

Stanships, I nc., 485 U.S. 265, at  268–69 (1988)  ( “a request  for costs raises

issues wholly collateral to the judgm ent  in the m ain cause of act ion, issues

to which Rule 59(e)  was not  intended to apply.” ) . Lintz v. Am erican General

Finance, I nc. ,  203 F.R.D. 486, 488 (D.Kan. 2001) . Nonetheless, because the

part ies have had no prior opportunity to address this issue, and the court

erred in not  addressing it  sua sponte before enter ing judgm ent , it  finds this
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t im ely m ot ion to be an appropriate vehicle by which to reconsider its

assessm ent  of costs. 

Rule 54(d) (1)  provides in relevant  part  that  costs “shall be allowed as

of course to the prevailing party1 unless the court  otherwise directs.”  

The allowance or disallowance of costs to a prevailing party is within
the sound discret ion of the dist r ict  court . Hom estake Mining Co. v.
Mid-Cont inent  Explorat ion Co., 282 F.2d 787, 804 (10th Cir.1960) .
However, this discret ion is lim ited in two ways. “First , it  is well
established that  Rule 54 creates a presum pt ion that  the dist r ict  court
will award costs to the prevailing party.”  Cantrell v. I BEW Local 2021,
69 F.3d 456, 458-59 (10th Cir. 1995) . Second, the dist r ict  court  m ust
provide a valid reason for not  awarding costs. I d.  at  459. 

Zeran v. Diam ond Broadcast ing, I nc., 203 F.3d 714, 722 (10th Cir. 2000) .

The Court  takes this belated opportunity to state its preexist ing reason for

having decided not  to award costs.

“A prevailing party, for purposes of Rule 54(d) , is a party in whose

favor judgm ent  is rendered.”  All West  Pet  Supply Co. v. Hill's Pet  Products

Div., Colgate-Palm olive Co. ,  153 F.R.D. 667, 668 (D. Kan. 1994) .

Here, on cross-m ot ions for sum m ary judgm ent , Mercy prevailed against

Plaint iff’s Tit le VI I  claim s;  Plaint iff prevailed against  defendant  Weaver’s

counterclaim  for defam at ion;  and defendant  Weaver prevailed against

Plaint iff’s pendent  state- law claim  for assault  and bat tery. The judgm ent

ordered the Plaint iff and counterclaim ant  to recover nothing, and ordered all

part ies to bear their  own costs.

1 A prevailing party for purposes of costs is not  necessarily a prevailing party for purposes of
at torneys’ fees in civil r ights cases. See Thorpe v. Ancell,  367 Fed.Appx. 914 (10th Cir .
2010)  (discussing cases) .
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The Court , in the exercise of its discret ion, required each party to bear

its own costs because each party had prevailed on at  least  one claim  or

defense. See Roberts v. Madigan,  921 F.2d 1047, 1058 (10th Cir. 1990)

(upholding dist r ict  court 's exercise of discret ion where “both part ies have

‘prevailed’ on at  least  one claim .” ) ;  Wessel v. Enersys, I nc. ,  2005 WL

2387600, 4 -5 (D.Kan. 2005) ;  Rogers v. United States, 2000 WL 382015,

2 (D.Kan. 2000)  (denying costs to both part ies where each prevailed on at

least  one claim ) ;  All West  Pet  Supply Co. v. Hill's Pet  Prods. Div . ,  153 F.R.D.

667, 670 (D.Kan. 1994)  (exercising discret ion not  to award costs to any

party since each prevailed in part ) . See also Johnson v.

Nordst rom –Larpenteur Agency, I nc., 623 F.2d 1279, 1282 (8th Cir. 1980)

( “Where each of the part ies has prevailed on one or m ore of its claim s,

defense or counterclaim s, the dist r ict  court  has broad discret ion in ordering

each party to bear its own costs.” ) . 

The Court  recognizes that  Mercy is unique in that  it  was the sole party

that  did not  lose on any claim s or counterclaim s, yet  it  was the only party to

assert  no claim s. Mercy and Weaver were joint ly represented at  all t im es;

Weaver lost  on his defam at ion counterclaim , and his lit igat ion expenses were

presum ably joint ly incurred with Mercy’s. But  even if their  expenses were

separately item ized, Weaver’s unsuccessful defam at ion counterclaim  was not

factually independent  from  Mercy’s successful sexual harassm ent  defense,

but  arose out  of the sam e underlying facts which Mercy relied on to counter
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Plaint iff’s sexual harassm ent  claim . The statem ents which Plaint iff m ade and

Weaver claim ed were defam atory were som e of the same statem ents which

Mercy claim ed created a legit im ate business reason for Plaint iff’s

term inat ion. I t  would therefore be im pract icable to grant  an award of costs

to Mercy as a prevailing party, while denying costs to Weaver as a losing

party. See All West  Pet  Supply Co., 153 F.R.D. at  669. 

Fully aware of the unique posture of the part ies due to the overlapping

operat ive facts underlying the claim s in this case, the Court  cont inues to

believe, as it  did on the date of the judgm ent , that  just ice is best  served in

this case by having each party bear its own costs.

I T I S THEREFORE ORDERED that  Defendant  Mercy Health System  of

Kansas’s m ot ion under Rule 59(e)  to am end the judgm ent  so that  it  m ay file

a bill of costs (Dk. 175)  is denied.

Dated this 17th day of April,  2012 at  Topeka, Kansas.

s/  Sam A. Crow                                    
Sam  A. Crow, U.S. Dist r ict  Senior Judge
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