
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

  
 
DONNI E RAY VENTRI S, 
 
   Plaint iff,   
 
 v.       No. 11-3013-SAC  
 
STATE OF KANSAS, et  al.,  
  
   Defendants. 
 
 

MEMORANDUM AND ORDER 

 This case com es before the Court  on Plaint iff’s m ot ion for 

reconsiderat ion of the Court ’s order dism issing his 42 USC § 1983 case. 

Standard for  Mot ion to Reconsider  

  The Federal Rules of Civil Procedure do not  specifically provide for a 

m ot ion for reconsiderat ion. See Hat field v. Bd. Of County Com m 'rs for 

Converse County, 52 F.3d 858, 861 (10th Cir. 1995) . The court  considers a 

m ot ion to reconsider as either a m ot ion to alter or am end filed pursuant  to 

Rule 59(e)  or a m ot ion for relief from  judgm ent  filed pursuant  to Rule 60(b) , 

depending on its filing date. Because pet it ioner filed the m ot ion within 28 

days from  the ent ry of judgm ent , the court  will t reat  the m ot ion as filed 

pursuant  to Rule 59(e) .  

 A party seeking relief under Rule 59(e)  m ust  show (1)  an intervening 

change in the cont rolling law;  (2)  new evidence that  could not  have been 

produced previously by due diligence;  or (3)  the need to correct  clear error 
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or prevent  m anifest  injust ice. Servants of Paraclete v. Does,  204 F.3d 1005, 

1012 (10th Cir. 2000) . Relief under Rule 59(e)  is “ext raordinary and m ay be 

granted only in except ional circum stances.”  Allender v. Raytheon Aircraft  

Co.,  439 F.3d 1236, 1242 (10th Cir. 2006)  (citat ions om it ted) . Such a 

m ot ion is not  to be used to rehash previously rejected argum ents or to offer 

new legal theories or facts that  could have been offered previously. Achey v. 

Linn County Bank, 174 F.R.D. 489, 490 (D.Kan. 1997) . Nor is a m ot ion to 

reconsider “a second chance for the losing party to m ake its st rongest  case 

or to dress up argum ents that  previously failed.”  Voelkel v. Gen. Motors 

Corp.,  846 F.Supp. 1482, 1483 (D.Kan.) , aff'd,  43 F.3d 1484 (10th Cir. 

1994) . 

 Kansas Suprem e Court  Rules  

 Plaint iff does not  challenge the Court ’s ruling that  the suit  is unt im ely 

and subject  to dism issal absent  som e form  of tolling. I nstead, Plaint iff 

asserts that  this civil case was tolled during his cr im inal case as provided in 

Kansas Suprem e Court  Rule 183(c) (2)  and 183(c) (4) (B) . 

 Specifically, Plaint iff contends that  “ the rem edies in Kansas Dist r ict  

Courts for resolving const itut ional issues involving cr im inal cases is K.S.A. 

60-1501 or 60-1507 pet it ions and the rules concerning the tolling of filings 

are different  for m at ters involving issues deriving from  crim inal cases.”  Dk. 

41, p. 1. Plaint iff first  asserts that  “Kansas Suprem e Court  rule 183(c) (2)  

states that  m ot ions affect ing cr im inal [ m at ters]  m ay not  be filed while the 
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cr im inal m at ter is in direct  appeal.”  Dk. 41, p. 1. But  that  rule relates solely 

to K.S.A. 60-1507 m ot ions and is m uch narrower than Plaint iff believes. I t  

provides:  

a m ot ion to vacate, set  aside or correct  a sentence cannot  be 
m aintained while an appeal from  the convict ion and sentence is 
pending or during the t im e within which an appeal may be perfected. 
 

Because Plaint iff’s civil § 1983 case, which this Court  dism issed, was not  “a 

m ot ion to vacate, set  aside or correct  a sentence,”  this rule is inapplicable.  

 Plaint iff next  asserts that  S.Ct . Rule 183(c) (4) (B)  states that  the filing 

periods are tolled unt il the date the United States Suprem e Court  denies a 

pet it ion for cert iorar i or issues its final ruling in the m at ter. I d.  But  Rule 183 

relates solely to K.S.A. 60-1507 m ot ions, and neither contains a subsect ion 

(4)  or (4) (B) , nor any language regarding tolling or cert iorar i. I t  is correct , 

however, that  if a pet it ion for cert iorar i is filed, a cr im inal appeal is not  final 

unt il the Suprem e Court  disposes of that  pet it ion. Griffith v. Kentucky,  479 

U.S. 314, 321, n. 6 (1987) . But  no authority known to this Court  provides 

that  the statute of lim itat ions for a § 1983 case is tolled unt il a related 

cr im inal case is final. The Court  previously discussed the only known 

authorit ies for tolling this case, and properly found that  no basis for tolling 

had been shown.  

 New  Facts and Exhibit s 

 Plaint iff’s m ot ion adds new facts and exhibits in support  of his claim  

that  he lacked access to the law library while he was at  NCF. But  Plaint iff 
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shows no reason why these facts and exhibits were not  offered previously. 

Achey v. Linn County Bank,  174 F.R.D. 489, 490 (D.Kan. 1997) . 

 But  the new m aterials, even if considered, would not  change the 

Court ’s posit ion. Exhibit  4’s first  page indicates that  the “Lexis Nexis”  site 

was “out  of order”  on Septem ber 30th, 2012, (Dk. 41, Exh. 4.)  That  exhibit  

has no tendency to show that  Plaint iff lacked access to com puters during the 

m uch earlier t im e period during which the statute of lim itat ions was running. 

That  exhibit ’s second page, dated June 1, 2006, indicates that  the “ law 

library com puters are down”  and that  “ the KDOC com puter techs cont inue to 

work solving this problem .”  I d.  The facts included in the m ot ion fail to 

explain how the alleged conm puter deficiencies at  NCF hindered Plaint iff’s 

efforts to pursue his claim  throughout  the prescribed statute of lim itat ions, 

i.e.,  from  August  of 2004 to August  of 2006. 

 State ’s Adm ission of Toll ing in Cr im ina l Case 

 Plaint iff earlier alluded to the State’s “adm ission”  that  the statute was 

tolled. The exhibits at tached to Plaint iff’s m ot ion for reconsiderat ion clar ify 

that  the State had argued during Plaint iff’s cr im inal case that  its filing of a 

pet it ion for a writ  of cert iorar i in the United States Suprem e Court  tolled the 

speedy t r ial provisions of K.S.A. 22-3402. Exh. 41, Exh. 2. The state court  

agreed that  the cert . pet it ion tolled the lim itat ions period in the cr im inal 

case.  I d. ,  Exh. 3. But  that  ruling is im m aterial in this § 1983 case. See e.g. ,  

Mart inez v. Espinoza,  7 F.3d 1045 (Table)  (10th Cir. 1993) . 
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 Appointed Counsel in Cr im ina l Case 

 Last ly, Plaint iff contends that  his appointed cr im inal counsel was 

lim ited to represent ing him  in his cr im inal case, and not  in his civil case. But  

cont rary to Plaint iff’s assert ions, the Court  did not  find that  defendant ’s 

assistance of counsel in his cr im inal m at ter had any im pact  on his access to 

the courts in this related civil m at ter. 

 Conclusion 

 Plaint iff has not  shown an intervening change in the cont rolling law, 

new evidence that  could not  have been produced previously by due 

diligence, or the need to correct  clear error or prevent  m anifest  injust ice. 

I T I S THEREFORE ORDERED that  Plaint iff’s m ot ion for reconsiderat ion 

is denied. 

Dated this 30th day of October, 2012, at  Topeka, Kansas. 

  

 

     s/  Sam  A. Crow                                    
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 


