
 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
CHARLES D. DECKER, 
 

Pet it ioner, 
 

Vs.   No.  11-3069-SAC 
 
RAY ROBERTS, Kansas  
Secretary of Correct ions, 
 

Respondent . 
 
 
 MEMORANDUM AND ORDER 
 
  This m at ter com es before the court  on a pet it ion for writ  of 

habeas corpus filed pursuant  to 28 U.S.C. § 2254 (Dk. 1) . The pet it ioner, 

Charles D. Decker, is incarcerated in Hutchinson Correct ional Facilit y serving 

a sentence of 246 m onths’ im prisonm ent . Decker’s pet it ion claim s his 

const itut ional r ight  to a fair  t r ial was denied by prosecutorial m isconduct  and 

judicial m isconduct , his const itut ional r ight  to effect ive assistance of counsel 

at  t r ial and on direct  appeal was denied, his const itut ional r ight  to due 

process during post -convict ion proceedings was denied by ineffect ive 

counsel, and he is actually innocent  of the offenses of convict ion.   

  I n response to the court ’s show cause order (Dk. 2) , the 

respondents filed their  answer and return (Dk. 10)  and forwarded for the 

court ’s review the relevant  state court  records (Dk. 11) . The pet it ioner then 
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filed a t raverse (Dk. 14) , a br ief in support  (Dk. 15)  and a supplem ent  

challenging the const itut ionality of 28 U.S.C. § 2254( j )  (Dk. 16) . 

PROCEDURAL HI STORY 

  Following a jury t r ial in the Dist r ict  Court  of Sedgwick County, 

Kansas, the pet it ioner was convicted of two counts of aggravated cr im inal 

sodom y against  a 9-year old gir l and one count  of aggravated indecent  

libert ies with a child. The t r ial court  sentenced Decker to consecut ive term s 

of 123 m onths’ im prisonm ent  for each aggravated sodom y convict ion and a 

concurrent  term  of 61 m onths for the aggravated indecent  libert ies 

convict ion. The result ing sentence was 246 m onths. On direct  appeal, the 

pet it ioner argued insufficient  evidence to sustain convict ions, the im proper 

adm ission of rebut tal evidence, and the denial of a departure sentence. His 

convict ion was affirm ed by the Kansas Court  of Appeals. State v. Decker ,  

140 P.3d 452, 2006 WL 2440004 (Kan. App. Aug. 18, 2006)  (unpub. op.) , 

rev. denied,  282 Kan. 793  (Dec. 19, 2006) . 

  On Decem ber 17, 2007, the pet it ioner filed pro se a m ot ion for 

relief under K.S.A. 60-1507 in Sedgwick County Dist r ict  Court . His m ot ion 

was approxim ately 40 pages.  (Rec. 07-CV-4710, pp. 8-48) .  The pet it ioner 

was appointed counsel in January of 2008, but  in June, the pet it ioner m oved 

to dism iss this counsel. The dist r ict  court  appointed new counsel for 

pet it ioner who appeared before the court  on Decem ber 8, 2008. Counsel 

sum m arized and argued the m any issues set  out  in the 1507 m ot ion and 
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concluded that  these issues could not  be resolved without  an evident iary 

hearing, and so he requested one. From the bench, the dist r ict  court  found 

“ that  the m ot ions, files and records conclusively show that  the m ovant  is not  

ent it led to the relief requested”  and so “dism iss[ ed]  the case for the reasons 

set  forth in the State’s response.”  (Rec. Vol. 8, Trans. of 1507 Hearing, p. 

30) . The dist r ict  court  later filed its order denying the m ot ion. (Rec. 07-CV-

4710, pp. 66-70) . 

  The pet it ioner appealed and the Kansas Court  of Appeals 

affirm ed the denial of the 1507 m ot ion. Decker v. State,  242 P.3d 1281, 

2010 WL 4977152 (Nov. 19, 2010) , rev. denied,  291 Kan. No. 3 (xvii)  (Jan. 

18, 2011) . The Kansas Court  of Appeals found the pet it ioner to have waived 

or abandoned m any of the allegat ions found in his pro se 1507 m ot ion:  

 On Decem ber 17, 2007, Decker filed a pro se K.S.A. 60-1507 
m ot ion. He m ade four general allegat ions:   prosecutorial m isconduct , 
judicial m isconduct , ineffect ive assistance of t r ial counsel, and 
ineffect ive assistance of appellate counsel. On appeal, however, 
Decker raises only ineffect ive assistance of t r ial counsel. As a result , 
the rem aining allegat ions are deem ed waived or abandoned. See State 
v. Mart in,  285 Kan. 994, 998, 179 P.3d 457, cert . denied,  - - -U.S.- - - , 
129 S.Ct . 192, 172 L.Ed.2d 138 (2008) . 
 With regard to ineffect ive assistance of t r ial counsel, Decker’s 
pro se m ot ion alleged 20 instances of ineffect iveness by Cooper. On 
appeal, however, Decker argues only som e of these instances, leaving 
the m ajority of com plaints he raised at  the dist r ict  court  level 
unaddressed. These unaddressed ineffect ive assistance of t r ial counsel 
allegat ions are also deem ed waived or abandoned. 285 Kan. at  998, 
179 P.3d 457. 
 

2010 WL 4977152 at  * 1.  The Kansas Court  of Appeals also found that  as to 

Decker’s rem aining ineffect ive assistance of counsel claim s, he had 
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presented only conclusory argum ents that  did not  just ify an evident iary 

hearing, and the state court  records conclusively show that  he was not  

ent it led to any relief. I d.  at  * 2- * 4. 

  Pet it ioner then filed this pending pet it ion for habeas corpus relief 

pursuant  to 28 U.S.C. § 2254.  

FACTS 

  The court  is to presum e the state court ’s factual determ inat ions 

are correct , unless the pet it ioner rebuts the presum pt ion with clear and 

convincing evidence. 28 U.S.C. § 2254(e) (1) . The pet it ioner has not  carr ied 

that  burden nor proffered any evidence even approaching that  burden. Thus, 

the court  adopts the following facts as taken from  the Kansas Court  of 

Appeals’ opinion affirm ing his convict ion:   

 Decker was charged with one count  of aggravated indecent  
libert ies with a child and two counts of aggravated cr im inal sodom y 
with a 9-year-old vict im , C.B.S. Decker and Jam ie, C.B.S.'s m other, 
dated for a while. When he lost  his job and could not  afford his own 
apartm ent , Decker m oved in with Jam ie and her children. 
 I n January 2004, Jam ie started taking Monday night  classes at  
Baker University, and Decker offered to babysit  the children. Unt il 
then, C.B.S. had been a st raight -A student . Som et im e after January 
2004, her teacher called for a parent - teacher conference and told 
Jam ie that  C.B.S.'s grades were plum m et ing, she was having difficulty 
in school, and she had stolen som ething at  school. Even though Jam ie 
saw big changes in C.B.S.'s behavior, she never suspected there were 
any problem s with Decker. 
 A babysit ter inform ed Jam ie that  C.B.S. had told her that  Decker 
was having sex with her;  Jam ie rushed hom e and talked pr ivately with 
C.B.S. in a bedroom . C.B.S. then told Jam ie that  Decker had been 
having sex with her and said that  Decker had licked her breasts and 
had anal sex with her, which hurt  “ really, really bad.”  
 Jam ie found Decker asleep on the back porch and started kicking 
his legs, asking how long he had been having sex with her 9-year-old 
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daughter. Decker init ially stated he did not  know what  she was talking 
about  but  eventually adm it ted he had licked C.B.S., had anal sex with 
her with his finger, and had rubbed his penis over her genitals. Decker 
begged Jam ie for forgiveness and told her that  he would get  help and 
he would never touch C.B.S. again. Jam ie told him  to leave her house. 
 Decker called Jam ie several t im es after he had left , saying he 
was em barrassed, telling her not  to tell his fam ily, and adm it t ing he 
was addicted to pornography. Decker also t r ied to blam e the incidents 
on C.B.S., stat ing she sat  on his lap and touched herself.  
 Diana Schunn, a sexual assault  nurse exam iner exam ined C.B.S. 
in Septem ber 2004. Schunn stated C.B.S. called her vaginal area her 
“ thingy”  and her anus or anal opening her “bot tom .”  During her 
exam inat ion, C.B.S. told Schunn that  Decker had touched her breasts 
with his lips, her vagina with his penis and m outh, and her anus with 
his hand and penis on m ore than one occasion. C.B.S. stated she had 
pain once to her anus. C.B.S. also told Schunn that  she was relieved 
when she found that  she was not  pregnant . Schunn found no acute or 
healed t raum a to her genital area or to her anus at  the t im e of the 
exam inat ion, but  she stated it  was rare to find physical injur ies in 
pediat r ic pat ients of sexual abuse cases. 
 Ginny Hall,  an officer at  the Derby Police Departm ent , obtained 
and served a search warrant  for Jam ie's house. Hall seized Decker 's 
com puter and boxes of com puter disks containing pornography. 
 The case was t r ied to the jury in March 2005. On the first  day of 
the t r ial, C.B.S. test ified that  Decker touched her vagina and anus with 
his hand over her clothes in her m other 's bedroom . C.B.S. stated that  
Decker touched her breasts over clothes one t im e in the office. C.B.S. 
also stated that  Decker touched her anus in the office, but  she had 
t rouble talking about  it .  C.B.S. stated that  Decker placed her on his 
lap, unzipped his pants, and her anus hurt  when he put  his penis it .  
She stated “water stuff”  cam e out  of his penis while she was st ill on 
his lap. 
 On the second day of the t r ial,  C.B.S. test ified that  Decker 
touched her vagina and anus with his m outh in her m other 's bedroom . 
C.B.S. stated that  her jeans were down around her knees, but  she did 
not  rem em ber how that  happened. C.B.S. stated that  Decker put  his 
penis in her m outh m ore than once in her m other 's room . C.B.S. 
stated that  these incidents happened a lot  on Monday nights while her 
m other was gone. Decker showed C.B.S. pictures of people having sex 
on his com puter. Decker m ade C.B.S. prom ise that  she would not  to 
tell anyone about  the sex. 
 Decker 's cross-exam inat ion brought  out  from  C.B.S. that  she did 
not  want  him  to be part  of her fam ily, and she wanted to m ove back in 
with her father. Jam ie test ified that  while she was separated from  her 
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husband and in the process of divorce, C.B.S. was upset  when she 
found out  Decker stayed overnight  at  her house. 
 Decker test ified on his own behalf. He m oved in with Jam ie in 
October 2003, and at  that  t im e he was t rying to start  his own business 
helping people with their  com puters. After his business failed to take 
off, he sought  em ploym ent  in various places, including a car 
dealership, a cable com pany, and a m ortgage broker. However, 
Decker always m ade sure that  he was off work on Monday nights so 
that  he could take care of the children after Jam ie had started 
schooling. 
 Decker denied that  he was ever alone with C.B.S. in the 
bedroom  without  Jam ie present . Decker stated that  C.B.S. becam e 
upset  when she found out  he stayed overnight  with Jam ie. Decker 
never asked C.B.S. to com e into his office or showed her any pictures 
on his com puter. Although the rule was that  children should be 
supervised while they got  on the com puters, Decker found C.B.S. on 
the com puter without  his perm ission. Decker denied all of the sex act  
allegat ions and responded that  the thought  of som eone who would do 
such an act  m ade him  sick to his stom ach. 
 On the night  of their  confrontat ion about  these allegat ions, he 
said he and Jam ie talked at  the kitchen table. Decker said he was 
“ rather astonished”  at  the accusat ions because it  was som ething he 
never expected anybody to ever say to him . He told Jam ie he had no 
idea what  she was talking about  and that  he had never been involved 
in anything of that  nature. Decker stated Jam ie was not  angry and she 
did not  yell or kick him  on the back porch. Decker denied adm it t ing to 
Jam ie that  he put  his finger inside C.B.S.'s anus or used his tongue to 
penet rate her vagina. Decker stated he never begged Jam ie not  to kick 
him  out  of the house or asked her to give him  m oney. 
 Decker test ified that  he was not  aware of the content  of the 
boxes or CDs found in the garage of the house when the prosecutor 
told him  that  the CDs showed young adult  wom en dressed as 
babysit ters and cheerleaders engaging in sexual acts. Decker stated he 
had no boxes containing pornographic CDs and he had not  regular ly 
viewed pornography on his com puter. 
 The State called Officer Hall as a rebut tal witness. Hall described 
how she found seven boxes containing hundreds of CDs showing 
young adult  wom en dressed in childlike garm ents with ponytails and 
pigtails and with props such as baby bot t les and lollipops. Hall stated 
these boxes had com puter pr intout  labels indicat ing not  to open the 
boxes. I n turn, Jam ie test ified those boxes did not  belong to her, her 
children, or her m other;  she assum ed they were Decker 's. Decker 
test ified that  he did not  pack the boxes containing the CDs, and he 
had no idea to whom  the boxes belonged. 
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 The jury convicted Decker of one count  of aggravated indecent  
libert ies and two counts of aggravated cr im inal sodom y. 
 

2006 WL 2440004 at  * 1- * 3. 

AEDPA STANDARD OF REVI EW  

  This m at ter is governed by the Ant iterror ism  and Effect ive Death 

Penalty Act  of 1996 ( “AEDPA” ) . AEDPA im poses a “highly deferent ial 

standard for evaluat ing state-court  rulings, and dem ands that  state-court  

decisions be given the benefit  of the doubt .”  Renico v. Let t ,  559 U.S. 766, 

130 S. Ct . 1855, 1862 (2010)  (citat ion and internal quotat ion m arks 

om it ted) . Under AEDPA, where a state prisoner presents a claim  in habeas 

corpus and the m erits were addressed in the state courts, a federal court  

m ay grant  relief only if it  determ ines that  the state court  proceedings 

resulted in a decision (1)  “ that  was cont rary to, or involved an unreasonable 

applicat ion of, clearly established Federal law, as determ ined by the 

Suprem e Court  of the United States”  or (2)  “ that  was based on an 

unreasonable determ inat ion of the facts in light  of the evidence presented in 

the State court  proceeding.”  28 U.S.C. § 2254(d) . 

  A state court  decision is “ cont rary to clearly established Federal 

law”  when:  (a)  the state court  “ ‘applies a rule that  cont radicts the governing 

law set  forth in [ Suprem e Court ]  cases'” ;  or (b)  “ ‘the state court  confronts a 

set  of facts that  are m aterially indist inguishable from  a decision of [ the 

Suprem e]  Court  and nevertheless arr ives at  a result  different  from  [ that ]  

precedent . ’”  Maynard v. Boone,  468 F.3d 665, 669 (10th Cir. 2006)  (quot ing 
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William s v. Taylor ,  529 U.S. 362, 405 (2000) ) , cert . denied,  549 U.S. 1285 

(2007) . A state court  decision involves an unreasonable applicat ion of clearly 

established federal law when it  ident ifies the correct  legal rule from  Suprem e 

Court  case law, but  unreasonably applies that  rule to the facts. William s,  529 

U.S. at  407–08. Likewise, a state court  unreasonably applies federal law 

when it  either unreasonably extends, or refuses to extend, a legal pr inciple 

from  Suprem e Court  precedent  where it  should apply. House v. Hatch,  527 

F.3d 1010, 1018 (10th Cir. 2008) , cert . denied,  555 U.S. 1187 (2009) . 

  I n reviewing state cr im inal convict ions in federal habeas corpus 

proceedings, a federal court  does not  sit  as a super-state appellate court . 

See Estelle v. McGuire,  502 U.S. 62, 67-68 (1991) . Rather than issuing 

whenever a state court  errs or is incorrect  in applying clearly established 

federal law, the writ  is reserved for when the state court ’s applicat ion is 

“object ively unreasonable.”  Renico v. Let t ,  130 S. Ct . at  1862. “This 

dist inct ion creates a substant ially higher threshold for obtaining relief than 

de novo review.”  I d.  ( internal quotat ion m arks and citat ion om it ted) . “ [ A]  

decision is ‘object ively unreasonable’ when m ost  reasonable jur ists 

exercising their  independent  judgm ent  would conclude the state court  

m isapplied Suprem e Court  law.”  Maynard,  468 F.3d at  671. 

  When factual issues are raised in the § 2254 proceeding, the 

habeas court  shall not  grant  relief unless the state court  decision “was based 

on an unreasonable determ inat ion of the facts in light  of the evidence 
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presented in the State court  proceeding.”  28 U.S.C. § 2254(d) (2) . Pursuant  

to § 2254(e) (1) , the habeas court  m ust  presum e the state court ’s factual 

determ inat ions are correct , and the pet it ioner bears “ the burden of rebut t ing 

the presum pt ion of correctness by clear and convincing evidence.”   “The 

standard is dem anding but  not  insat iable . .  .  [ because]  ‘[ d] eference does 

not  by definit ion preclude relief. ’”  Miller-El v. Dretke,  545 U.S. 231, 240 

(2005)  (quot ing Miller-El v. Cockrell,  537 U.S. 322, 340 (2003) ) . 

PETI TI ON  

  The pet it ioner sets out  seven grounds for relief:   (1)  num erous 

allegat ions of prosecutorial m isconduct  at  t r ial;  (2)  allegat ions of judicial 

m isconduct  by the t r ial and sentencing court ;  (3)  ineffect ive assistance of 

t r ial counsel;  (4)  ineffect ive assistance of counsel on direct  appeal;  (5)  

ineffect ive assistance of counsel appointed for post -convict ion proceedings 

before dist r ict  court ;  (6)  ineffect ive assistance of counsel appointed for post -

convict ion proceedings before appellate courts;  and (7)  actual innocence.    

  The pet it ioner raised the first  four grounds in his pro se m ot ion 

for relief under K.S.A. 60-1507 filed in Sedgwick County Dist r ict  Court  on 

Decem ber 17, 2007. (Rec. 07-CV-4710, pp. 8-48) .  Before the dist r ict  court , 

his appointed counsel orally argued the substance of all four grounds as 

presented in the pro se 1507 m ot ion. He referred to m ost , if not  all,  of the 

individual argum ents and also m ent ioned the pet it ioner’s num erous citat ions 

to the record. Counsel encouraged the dist r ict  court  to take the m at ter under 
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advisem ent , as the pro se m ot ion raised at  least  41 separate argum ents and 

the record citat ions just ified further review. (Rec. Vol. 8, pp. 21-22) . Counsel 

also argued that  several issues raised quest ions of fact  that  could not  be 

resolved without  an evident iary hearing. The dist r ict  court  denied the m ot ion 

from  the bench and filed a writ ten order further explaining its decision. I d.  at  

28-30;  No. 07-4710, pp. 66-70) . 

  Counsel was appointed to represent  the pet it ioner on his appeal 

from  the denial of his 1507 m ot ion. Appointed counsel filed the pet it ioner’s 

br ief on Novem ber 25, 2009, and the state filed its br ief on March 10, 2010. 

The case was assigned to the appellate court ’s sum m ary calendar on April 2, 

2010. Mr. Decker then filed a m ot ion to file a pro se supplem ent  br ief on 

May 24, 2010, or nearly six m onths after his or iginal br ief and nearly eight  

weeks after the state’s response. His m ot ion was prom pt ly denied. I n its 

eventual decision filed on Novem ber 19, 2010, the Kansas Court  of Appeals, 

in part , found:   

 On Decem ber 17, 2007, Decker filed a pro se K.S.A. 60–1507 
m ot ion. He m ade four general allegat ions:  prosecutorial m isconduct , 
judicial m isconduct , ineffect ive assistance of t r ial counsel, and 
ineffect ive assistance of appellate counsel. On appeal, however, 
Decker raises only ineffect ive assistance of t r ial counsel. As a result , 
the rem aining allegat ions are deem ed waived or abandoned. See State 
v. Mart in,  285 Kan. 994, 998, 179 P.3d 457, cert . denied ––– U.S. -––, 
129 S.Ct . 192, 172 L.Ed.2d 138 (2008) . 
 

Decker v. State,  2010 WL 4977152 at  * 1.  
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PROCEDURAL DEFAULT 

  Based on the above ruling by the Kansas Court  of Appeals that  

the pet it ioner had waived certain claim s by not  raising them  in his 1507 

appeal, the respondent  argues that  the pet it ioner has procedurally defaulted 

his claim s of prosecutorial and judicial m isconduct  and ineffect ive assistance 

of appellate counsel. This state court  ruling, according to the respondent , 

finds the pet it ioner to have defaulted these claim s on an independent  and 

adequate state ground as to bar them  from  a federal habeas court ’s review. 

Respondent  denies the pet it ioner can show any except ion to apply here. 

  A federal habeas court  m ay not  review a state court  decision 

that  rests on a state law ground which “ is independent  of the federal 

quest ion and is adequate to support ”  the decision. Barker v. McKune,  2013 

WL 100127 at  * 4 (D. Kan. 2013)  (cit ing Colem an v. Thom pson,  501 U.S. 

722, 729-30 (1991) . The Tenth Circuit  recent ly sum m arized this procedural 

bar:   

“ [ F] ederal habeas review ...  is barred”  in any case “ in which a state 
pr isoner has defaulted his federal claim s in state court  pursuant  to an 
independent  and adequate state procedural rule[ ,]  . .  .  unless the 
pr isoner can dem onst rate cause for the default  and actual prejudice as 
a result  of the alleged violat ion of federal law, or dem onst rate that  
failure to consider the claim s will result  in a fundam ental m iscarr iage 
of just ice.”  Colem an v. Thom pson,  501 U.S. 722, 750, 111 S.Ct . 2546, 
115 L.Ed.2d 640 (1991) . 
 “ I f a part icular claim  was ‘defaulted in state court  on an 
independent  and adequate state procedural ground,’ we recognize the 
state courts' procedural bar ruling and do not  address the claim  on the 
m erits ‘unless cause and prejudice or a fundam ental m iscarr iage of 
just ice is shown.’”  Johnson v. Cham pion,  288 F.3d 1215, 1223 (10th 
Cir. 2002)  (quot ing Maes v. Thom as,  46 F.3d 979, 985 (10th Cir. 
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1995) ) . To be independent , the procedural ground m ust  be based 
solely on state law. English v. Cody ,  146 F.3d 1257, 1259 (10th Cir. 
1998) . To be adequate, the procedural ground “m ust  be st r ict ly or 
regular ly followed and applied evenhandedly to all sim ilar claim s.”  
Sherr ill v. Harget t ,  184 F.3d 1172, 1174 (10th Cir. 1999) . 
 

Thacker v. Workm an, 678 F.3d 820, 835 (10th Cir. 2012) , cert . denied,  133 

S. Ct . 878 (2013) .  

  For “ cause,”  the pet it ioner m ust  show som e “som e object ive 

factor external to the defense im peded counsel’s efforts to com ply with the 

State’s procedural rule.”  Murray v. Carr ier ,  477 U.S. 478, 488 (1986) . “Such 

an external factor m ight , for exam ple, be proven by a ‘showing that  the 

factual or legal basis for a claim  was not  reasonably available to counsel, . . .  

or that  som e interference by officials m ade com pliance im pract icable.”  Scot t  

v. Mullin,  303 F.3d 1222, 1228 (10th Cir. 2002)  (quot ing Murray ,  477 U.S. 

at  488) . “ ’I neffect ive assistance of counsel [ at  t r ial or on direct  appeal] , . . . ,  

is cause for procedural default . ’”  United States v. Challoner ,  583 F.3d 745, 

749 (10th Cir. 2009)  (quot ing Murray ,  477 U.S. at  488) . Before a pet it ioner 

m ay assert  “ ineffect ive assistance of t r ial or appellate counsel to establish 

cause for his procedural default , he m ust  first  present  this argum ent  as an 

independent  claim  to the state court .”  Gonzales v. Hart ley ,  396 Fed. Appx. 

506, 508-509 (10th Cir. 2010)  (cit ing Murray ,  477 U.S. at  488-89) .  

  For “prejudice,”  the pet it ioner m ust  show “not  m erely that  the 

errors at  this t r ial const ituted a possibilit y  of prejudice, but  that  they worked 

to his actual and substant ial disadvantage, infect ing his ent ire t r ial with error 
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of const itut ional dim ensions.”  United States v. Frady ,  456 US. 152, 170 

(1982) . A pet it ioner cannot  establish prejudice when there is st rong 

evidence of pet it ioner’s guilt .  I d.  at  172.  

  For a “ fundam ental m iscarr iage of just ice,”  pet it ioner m ust  

present  both a const itut ional claim  and a colorable showing of factual 

innocence. Kuhlm ann v. Wilson,  477 U.S. 436, 454 (1986) . To fall within this 

ext rem ely narrow except ion, it  m ust  be shown that  “ ’a const itut ional 

violat ion has probably resulted in the convict ion of one who is actually 

innocent . ’”  Magar v. Parker ,  490 F.3d 816, 820 (10th Cir. 2007)  (quot ing 

Phillips v. Ferguson ,  182 F.3d 769, 774 (10th Cir. 1999) ) ;  see Dretke v. 

Haley ,  541 U.S. 386, 393 (2004) . 

  While Decker did include in his pro se 1507 m ot ion his claim s of 

prosecutor ial and judicial m isconduct  and his allegat ions of over 20 instances 

of ineffect ive t r ial counsel, these sam e claim s and all but  three of these 

ineffect ive assistance allegat ions were not  included as issues on his 1507 

appeal. I n finding these claim s and allegat ions to have been waived or 

abandoned, the Kansas Court  of Appeals em ployed an independent  and 

adequate state procedural ground that  is regular ly followed. See Livingston 

v. Kansas,  407 Fed. Appx. 267, 2010 WL 4318817 at  * 2- * 3 (10th Cir. 

2010) ;  Soriano-Garcia v. McKune,  2012 WL 405524 at  * 3- * 4 (D. Kan. 

2012) . Thus, these claim s are barred by procedural default  unless this is 

excused by a showing of cause and prejudice or a m iscarr iage of just ice. 
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  Decker first  asserts cause in the ineffect iveness of his appointed 

counsel on the 1507 appeal. Decker, however, cannot  rely on the 

ineffect iveness of his 1507 appellate counsel:       

 The t rouble is Colem an v. Thom pson,  501 U.S. 722, 111 S.Ct . 
2546, 115 L.Ed.2d 640 (1991) , which holds that  habeas pet it ioners 
have no const itut ional r ight  to post -convict ion counsel in the first  
instance and so deficient  perform ance by whatever counsel they m ay 
have ordinarily does not  excuse procedural default . I d.  at  752, 111 
S.Ct . 2546;  see also Flem ing v. Evans,  481 F.3d 1249, 1255–56 (10th 
Cir. 2007) . We say “ordinarily”  because the Suprem e Court  has 
recent ly art iculated a “ lim ited qualificat ion”  to this previously 
unwavering rule. I n Mart inez v. Ryan,  ––– U.S. ––––, 132 S.Ct . 1309, 
1318–19, 182 L.Ed.2d 272 (2012) , the Court  held that  when state law 
prohibits a defendant  from  present ing a claim  of ineffect ive assistance 
of t r ial counsel on direct  appeal, post -convict ion counsel's deficient  
perform ance in failing to assert  the claim  on collateral review can 
serve as cause for the default . Cent ral to the Court 's rat ionale was that  
the defendant  would have been const itut ionally ent it led to the aid of 
counsel to help him  prepare his ineffect ive assistance of t r ial counsel 
claim  on direct  appeal. I d. at  1317. . .  .   
 But  Mart inez was equally clear about  what  it  did not  hold, and 
these lim itat ions m ake clear the case provides no help to Mr. Banks. 
The Court  said in no uncertain term s that  “ [ t ] he rule of Colem an 
governs in all but  the lim ited circum stances recognized here.”  I d.  at  
1320. Mart inez applies only to “a pr isoner's procedural default  of a 
claim  of ineffect ive assistance at  t r ial,”  not  to claim s of deficient  
perform ance by appellate counsel. I d. at  1315 (em phasis added) . 
  

Banks v. Workm an,  692 F.3d 1133, 1147-1148 (10th Cir. 2012) .  The 

pet it ioner’s claim s for prosecutorial and judicial m isconduct  and ineffect ive 

assistance of appellate counsel do not  com e within the lim ited circum stances 

of Mart inez.  Even assum ing that  Mart inez applied, the other reason for 

denying cause is “ that  an ineffect ive-assistance claim  used to establish 

cause m ust  itself be properly exhausted in the state courts.”  McI ntyre v. 

McKune,  480 Fed. Appx. 486, 489 n.3 (10th Cir.)  (cit ing Edwards v. 
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Carpenter ,  529 U.S. 446, 451-52 (2000) ) , cert . denied,  133 S. Ct . 673 

(2012) . Thus, the pet it ioner is unable to show cause for his procedural 

default  of these claim s based on the ineffect iveness of his 1507 appellate 

counsel.  

  Alternat ively, the pet it ioner argues cause for his default  in that  

his m ot ion to file a supplem ental br ief was denied by the Kansas Court  of 

Appeals. The pet it ioner recognizes such an argum ent  was rejected in 

Livingston v. Kansas,  407 Fed. Appx. 267, 273 n.5, 2010 WL 4318817 at  * 3 

n.5 (10th Cir. 2010) :  

I n the alternat ive, Mr. Livingston argues that  this issue actually is fully 
exhausted, as he raised it  in a pro se supplem ental br ief that  he 
subm it ted to the KCOA and in the Rule 6.09 Let ter of Supplem ental 
Authority subm it ted by his at torney. The dist r ict  court  considered this 
argum ent  and found it  unpersuasive. We agree that  it  m isses the 
m ark. Mr. Livingston's at torney raised a single argum ent  in the 
collateral proceedings—a decision that  Mr. Livingston is bound by. See 
Faret ta v. California,  422 U.S. 806, 820, 95 S.Ct . 2525, 45 L.Ed.2d 
562 (1975)  (  “ [ W] hen a defendant  chooses to have a lawyer m anage 
and present  his case, law and t radit ion m ay allocate to the counsel the 
power to m ake binding decisions of t r ial st rategy in m any areas.” ) ;  see 
also Gripe v. City of Enid, Okla. ,  312 F.3d 1184, 1189 (10th Cir.2002)  
(not ing the m yriad of circum stances in which clients can be bound by 
the om ission or inact ion of their  counsel) . While Mr. Livingston did 
at tem pt  to file a pro se br ief with the state appellate court  during the 
pendency of his post -convict ion appeal, the KCOA denied the m ot ion to 
supplem ent , and thus any argum ents raised therein were not  properly 
before the court . 
  

The court  is aware that  “ [ s] om e courts have suggested that  pet it ions [ to 

supplem ent ]  like this are sufficient  to give the state court  fair  not ice of the 

federal claim s, and that  the problem  ( if any)  ar ising from  the state court ’s 

refusal to consider the br ief is one of procedural bar.”  McCorm ick v. Schm idt ,  
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469 Fed. Appx. 661, 662, 2012 WL 938599, at  * 2 (10th Cir.) , cert . denied,  

133 S. Ct . 578 (2012) . The court  is convinced for several reasons that  

Decker has not  shown cause from  this at tem pted filing before the Kansas 

Court  of Appeals. First , while appellate counsel was appointed for Decker, he 

could have filed a m ot ion to rem ove counsel and asked to represent  him self. 

Kan. Sup. Ct . Rule 5.01. I nstead, the pet it ioner tacit ly accepted his counsel’s 

representat ion, and these circum stances favor binding the pet it ioner to his 

counsel’s tact ical decision. The Suprem e Court  recent ly reiterated in 

Mart inez:   

Colem an held that  “ [ n] egligence on the part  of a pr isoner’s 
postconvict ion at torney does not  qualify as ‘cause.’”  Maples v. 
Thom as,  565 U.S. - - - , - - - , 132 S. Ct . 912, 922 (2012) . Colem an 
reasoned that  “because the at torney is the pr isoner’s agent  . .  .  under 
‘well-set t led pr inciples of agency law,’ the pr incipal bears the r isk of 
negligent  conduct  on the part  of his agent .”  Maples, supra,  at  922. 
  

132 S. Ct . at  1316.  Second, Decker has not  shown he acted t im ely and 

diligent ly in seeking leave to file a supplem ental br ief. Upon the filing of his 

appellate counsel’s or iginal br ief, the pet it ioner did not  seek either to rem ove 

his appointed counsel or to receive leave to file a supplem ental brief. But  

rather, he waited to seek leave unt il nearly six m onths after his counsel’s 

or iginal br ief was filed and nearly eight  weeks after the state’s response was 

filed. Third, the record in this case does not  show that  Decker raised these 

abandoned claim s in his at tem pted supplem ental filing with the court  of 

appeals or in any filing before the Kansas Suprem e Court  on review. I t  is 

Decker’s burden to show cause, and he has not  carr ied that  burden by 
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sim ply alleging or averr ing the substance of m at ters that  are not  part  of the 

record. Alternat ively, the court  finds no plausible showing of prejudice. The 

court  has reviewed Decker’s abandoned claim s, his citat ions to the record, 

and his conclusory argum ents. They do not  dem onst rate that  the claim ed 

errors, individually or together, worked to his actual and substant ial 

disadvantage and so infected his ent ire t r ial with error of const itut ional 

dim ensions.  

  As Decker explains, he is assert ing actual innocence as “a 

gateway issue”  through which he wants to pass in order to have otherwise 

barred const itut ional claim s considered on the m erits. (Dk. 14, p. 17) . 

“ [ P] r isoners assert ing innocence as a gateway to defaulted claim s m ust  

establish that , in light  of new evidence, it  is m ore likely than not  that  no 

reasonable juror would have found [ the pr isoner]  guilty beyond a reasonable 

doubt .”  Woodward v. Cline,  693 F.3d 1289, 1294 (10th Cir.)  (quot ing House 

v. Bell,  547 U.S. 518, 536–37, 126 S.Ct . 2064, 165 L.Ed.2d 1 (2006) )  

( internal quotat ion m arks om it ted) , cert . denied,  133 S. Ct . 669 (2012) . 

Thus, it  falls on Decker to show this narrow except ion for fundam ental 

m iscarr iages of just ice applies here by dem onst rat ing that  a const itut ional 

violat ion has probably resulted in his convict ion of a cr im e for which he is 

actually innocent .  This except ion is rare and will “only be applied in the 

ext raordinary case.”  Schlup v. Delo,  513 U.S. 298, 322 (1995) . Decker 

“m ust  ident ify evidence that  affirm at ively dem onst rates his innocence,”  
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Phillips v. Ferguson ,  182 F.3d 769, 774 (10th Cir. 1999)  ( cit ing Schlup v. 

Delo,  513 U.S. at  327) , and “ that  does m ore than sim ply ‘underm ine the 

finding of guilt  against ’ him ,”  id.  (quot ing Ballinger v. Kerby ,  3 F.3d 1371, 

1375 (10th Cir. 1993) ) .   

  Decker’s presentat ion is no m ore than his cont inuing profession 

of innocence and his repeated character izat ion of this case as a credibilit y 

call between him  and the nine-year old vict im  who he alleges was coerced. 

The court  has reviewed the record and concurs with the state appellate 

court ’s assessm ent  on the sufficiency of the evidence. 2006 WL 2440004 at  

* 4. The vict im ’s m other test ified that  Decker had adm it ted to her the 

allegat ions of sexual contact  with the vict im  and her test im ony certainly 

supports the vict im ’s allegat ions. I d.  Decker’s test im ony at  t r ial was lit t le 

m ore than a blanket  denial of any adm issions to the m other. Decker has not  

alleged any “new evidence.”  From  its review of the t r ial record and the 

Decker’s current  array of conclusory argum ents, the court  concludes the 

pet it ioner has not  presented evidence that  would m ake it  m ore likely than 

not  that  no reasonable juror would have found pet it ioner guilty beyond a 

reasonable doubt . Thus, the pet it ioner’s claim  of actual innocence fails to 

open the gate for this court  to reach his defaulted const itut ional claim s and 

fails to provide an independent  basis for grant ing habeas corpus relief.  The 

court  finds that  reasonable jur ists could not  debate the court ’s reject ion of 

the procedurally defaulted claim s on the well-established precedent  set  forth 
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above. Thus, the pet it ioner is not  ent it led to a cert ificate of appealabilit y 

( “COA” )  on these rulings.   

 CLAI MS OF I NEFFECTI VE POST- CONVI CTI ON COUNSEL  

  “The ineffect iveness or incom petence of counsel during Federal 

or State collateral post -convict ion proceedings shall not  be a ground for 

relief in a proceeding under sect ion 2254.”  28 U.S.C. § 2254( i) . “ [ M] ost  

naturally read, § 2254( i)  prohibits a court  from  grant ing substant ive habeas 

relief on the basis of a lawyer’s ineffect iveness in post -convict ion 

proceedings.”  Martel v. Clair ,  - - -U.S.- - - , 132 S. Ct . 1276, 1287 n.3 (2012) . 

Thus, it  is plain that  a § 2254 pet it ioner “cannot  claim  ineffect ive assistance 

or incom petence of post -convict ion counsel.”  Pecci v. Sloan,  414 Fed. Appx. 

180, 183 (10th Cir.) , cert . denied,  132 S. Ct . 267 (2011) .  

  The pet it ioner challenges the const itut ionality of § 2254( i)  

arguing that  it  perm its the Kansas courts to appoint  at torneys who sim ply go 

through the m ot ions and deny § 2254 lit igants a fair  presentat ion of their  

claim s. He also argues that  § 2254( i)  is unconst itut ional in assum ing a 

defendant ’s Sixth and Fourteenth Am endm ents r ights to counsel end with 

post -convict ion proceedings. None of these argum ents appear in Decker’s 

or iginal pet it ion. He raises this argum ent  for the first  t im e in a separate 

pleading filed m ore than six m onths after his t raverse. This filing “ is not  a 

proper vehicle to raise a new issue.”  United States v. Moya-Breton,  439 Fed. 

Appx. 711 (10th Cir. 2011)  ( cit ing in part  Jackson v. Duckworth,  112 F.3d 
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878, 880 (7th Cir. 1997) ) , cert . denied,  132 S. Ct . 1775 (2012) . 

Consequent ly, the court  need not  address this issue. Assum ing it  did, 

however, there is no basis for habeas corpus relief on this claim . “The 

Const itut ion does not  guarantee counsel on collateral review, see 

Pennsylvania v. Finley ,  481 U.S. 551, 555, 107 S.Ct . 1990, 95 L.Ed.2d 539 

(1987) .”  Brooks v. Bobby ,  660 F.3d 959, 965 (6th Cir.) , cert . denied,  132 S. 

Ct . 607 (2011) . “There is no r ight  to effect ive assistance of counsel under 

the Sixth and Fourteenth Am endm ents to the U.S. Const itut ion in collateral, 

post -convict ion, state-court  proceedings, and as such, the failures or 

infirm it ies of counsel at  this stage generally are not  at t r ibutable to the 

state.”  Wooten v. Norr is,  578 F.3d 767, 778 (8th Cir. 2009) (cit ing Colem an,  

501 U.S. at  754 ( “There is no const itut ional r ight  to an at torney in state 

post -convict ion proceedings.” ) . The Suprem e Court  in “Mart inez did not  

create a const itut ional r ight  to effect ive assistance of counsel in PCR 

proceedings.”  Dicksons v. Ryan,  688 F.3d 1054, 1073 (9th Cir. 2012) .  

Pet it ioner presents no viable challenge to the const itut ionality of § 2254( i) . 

The court  finds that  reasonable jur ists could not  debate the court ’s plain 

applicat ion of the federal statute and reject ion of the pet it ioner’s ungrounded 

const itut ional challenge. The court  denies the pet it ioner a COA on this claim .  

 I NEFFECTI VE ASSI STANCE OF TRI AL COUNSEL 

  The third claim  for relief in his § 2254 pet it ion asserts his t r ial 

counsel provided ineffect ive assistance and lays out  17 separate paragraphs 
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of alleged deficiencies. On his 1507 appeal, the Kansas Court  of Appeals 

found:   

 With regard to ineffect ive assistance of t r ial counsel, Decker 's 
pro se m ot ion alleged 20 instances of ineffect iveness by Cooper. On 
appeal, however, Decker argues only som e of these instances, leaving 
the m ajority of com plaints he raised at  the dist r ict  court  level 
unaddressed. These unaddressed ineffect ive assistance of t r ial counsel 
allegat ions are also deem ed waived or abandoned. 285 Kan. at  998, 
179 P.3d 457. 
 

Decker v. State,  2010 WL 4977152 at  * 1. Thus, the appellate court  

considered only the following com plaints of ineffect iveness:   (1)  failure to 

invest igate inform at ion to the prejudice of Decker’s invest igat ion and 

presentat ion of witnesses, (2)  failure to use the order of discovery and to 

provide Decker with a copy of the discovery and the case file to the 

prejudice of Decker’s defense and preparat ion, and (3)  failure to object  to 

hearsay and to test im ony concerning docum ents that  were never adm it ted. 

I d.  

  The court  finds that  the ineffect ive assistance allegat ions that  

were not  presented to the state appellate are procedurally defaulted and 

barred from  federal habeas review for the sam e reasons discussed above 

and with this extended discussion of Mart inez except ion. As noted above, 

Mart inez established a “ lim ited qualificat ion”  to the rule from  Colem an that  

the deficient  perform ance of post -convict ion counsel “ordinarily does not  

excuse procedural default .”  Banks,  692 F.3d at  1147-48.  This lim ited 

qualificat ion to the Colem an rule applies only when (1)  there is a procedural 
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default  of a claim  of ineffect ive assistance at  t r ial and (2)  the state bars a 

defendant  from  raising the ineffect ive assistance claim s on direct  appeal. I d. 

There is another lim it ing circum stance that  the Suprem e Court  noted in 

Mart inez that  applies here:   

 Colem an,  however, did not  present  the occasion to apply this 
pr inciple to determ ine whether at torney errors in init ial- review 
collateral proceedings m ay qualify as cause for a procedural default . 
The alleged failure of counsel in Colem an was on appeal from  an 
init ial- review collateral proceeding, and in that  proceeding the 
pr isoner’s claim s had been addressed by the state habeas t r ial court . 
See 501 U.S., at  755, 111 S. Ct . 2546. 
 As Colem an recognized, this m arks a key difference between 
init ial- review collateral proceedings and other kinds of collateral 
proceedings. When an at torney errs in init ial- review collateral 
proceedings, it  is likely that  no state court  at  any level will hear the 
pr isoner’s claim . . .  .  And if counsel’s errors in an init ial- review 
collateral proceeding do not  establish cause to excuse the procedural 
default  in a federal habeas proceeding, no court  will review the 
pr isoner’s claim s.  
 The sam e is not  t rue when counsel errs in other kinds of 
postconvict ion proceedings. While counsel’s errors in these 
proceedings preclude any further review of the pr isoner’s claim , the 
claim  will have been addressed by one court , whether it  be the t r ial 
court , the appellate court  on direct  review, or the t r ial court  in an 
init ial- review collateral proceeding. See, e.g., Colem an, supra,  at  756, 
111 S. Ct . 2546. 
 

132 S. Ct . at  1316. Thus, according to Mart inez,  when the State requires a 

pr isoner to wait  for a post -convict ion proceeding to raise an ineffect iveness 

of t r ial counsel claim , then a pr isoner m ay establish cause for a default  of 

this claim  by showing either that  “ the state courts did not  appoint  counsel in 

the init ial- review collateral proceeding”  or that  the “appointed counsel in the 

init ial- review collateral proceeding . .  .  was ineffect ive under the standards 

of Str ickland v. Washington,  466 U.S. 668, 104 S. Ct . 1029 (1984) .”  132 S. 
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Ct . at  1318. Because Decker here is arguing cause based on his counsel’s 

conduct  on the 1507 appeal and not  on a different  counsel’s conduct  in the 

init ial- review collateral proceeding before the t r ial court , the lim ited 

qualificat ion in Mart inez does not  apply. Decker cannot  show cause under 

the narrow lim itat ion established in Mart inez.    

  To prevail on a claim  of ineffect ive assistance of t r ial counsel,1 

Decker “m ust  show both:   (1)  const itut ionally deficient  perform ance, by 

dem onst rat ing that  his counsel’s conduct  was object ively unreasonable;  and 

(2)  result ing prejudice, by dem onst rat ing a reasonable probabilit y that , but  

for counsel’s unprofessional error(s) , the result  of the proceeding . .  .  would 

have been different .”  Cargle v. Mullin,  317 F.3d 1196, 1202 (10th Cir. 2003)  

(cit ing Strickland v. Washington,  466 U.S. 668, 687-88 (1984) ) .  On the first  

prong, the courts recognize “a st rong presum pt ion that  counsel’s 

perform ance falls within the wide range of professional assistance”  and 

require the defendant  to prove “ that  counsel’s representat ion was 

unreasonable under prevailing professional norm s and that  the challenged 

act ions was not  sound st rategy.”  Boyle v. McKune,  544 F.3d 1132, 1138 

(10th Cir. 2008)  ( internal quotat ion m arks and citat ions om it ted) , cert . 

denied,  129 S. Ct . 1630 (2009) . “ ’A part icular decision not  to invest igate 

                                    
1 I n arguing this claim , the pet it ioner sum m arily com plains that  the state 
courts erred in denying a hearing on his pet it ion. “The state courts are, of 
course, the final arbiters of when and how a state pr isoner can obtain an 
evident iary hearing in their  courts.”  Boyle v. McKune,  544 F.3d at  1135. 
Nothing that  Decker argues elevates his concerns to a const itut ional claim .   



24 
 

m ust  be direct ly assessed for reasonableness in all the circum stances, 

applying a heavy m easure of deference to counsel’s judgm ents.’”  I d.  

(quot ing Str ickland,  466 U.S. at  691) .   

State Court  Holding—Failure to I nvest igate 

  The 1507 t r ial court  found that  Decker had not  ident ified 

specifically what  his counsel failed to invest igate and had not  explained how 

any such m aterial or witnesses could have changed the outcom e. The 

Kansas Court  of Appeals noted that  Decker had listed witnesses and various 

docum ents and sum m arily claim ed his t r ial counsel, Cooper, had failed to 

invest igate them . Nonetheless, the appellate panel agreed:  

 We agree that  Decker’s claim  was conclusory. Decker provided 
no reason or factual basis to believe that  any of these m aterials should 
have been invest igated or considered by Cooper [ defense counsel]  as 
relevant  or m aterial to this sex cr im es case. Moreover, without  som e 
claim  of relevance or m ateriality, Decker also failed to show the result  
of his t r ial would have been different  had Cooper invest igated these 
m aterials. See Harr is [ v. State] ,  288 Kan. [ 414]  at  416, 204 P.3d 557 
[ (2009) ] . 
 

2010 WL 4977152 at  * 3.  

Habeas Review—Failure to I nvest igate 

  The court  finds that  the Kansas Court  of Appeals’ decision was 

based on a reasonable determ inat ion of the record and reading of the 

pet it ioner’s filing and was consistent  with the Strickland standard. Sim ply 

list ing possible docum ents and records and ident ifying witnesses by nam e or 

profession ut ter ly fail to m ake arguable showings of either Str ickland prong. 

For an ineffect iveness challenge based on failure to invest igate, Decker m ust  



25 
 

establish that  his counsel’s decision was unreasonable from  counsel’s 

perspect ive at  the t im e the decision was m ade. See Anderson v. At torney 

Gen. of Kan. ,  425 F.3d 853, 859 (10th Cir. 2005) . Decker’s argum ents do 

not  even purport  to m ake such a showing. Moreover, without  som e claim  of 

m ateriality and relevance to the possible evidence, Decker has not  shown 

how any alleged deficiencies with his counsel’s invest igat ion prejudiced his 

defense.  

  Decker does not  art iculate what  expert  witness test im ony should 

have been presented on his behalf. “Strickland does not  require ‘for every 

prosecut ion expert  an equal and opposite expert  from  the defense.’”  Hughes 

v. Kansas At torney General,  2013 WL 101583 at  * 5 (D. Kan. 2013)  (quot ing 

Harrington v. Richter ,  - - -U.S. - - - , 131 S. Ct . 770, 791 (2011) ) .  Decker’s t r ial 

counsel effect ively cross-exam ined the state’s expert  and established that  

nothing from  the physical exam inat ion corroborated the vict im ’s account . 

(Rec. Vol. 5, pp. 81-82) . I n short , conclusory allegat ions, like Decker’s, will 

not  suffice on the prejudice prong. Kidwell v. Mart in,  480 Fed. Appx. 929, 

934, 2012 WL 1825185 (10th Cir. 2012)  (cit ing in part  Stafford v. Saffle,  34 

F.3d 1557, 1564-65 (10th Cir.) , cert . denied,  514 U.S. 1099 (1994) ) . The 

court  finds that  reasonable jur ists could not  debate the court ’s reject ion of 

this claim  for federal relief and that  the pet it ioner is not  ent it led to COA on 

this claim .  

 



26 
 

State Court  Holding- -Failure to Use Discovery Order and To Provide 
Defendant  with Copy 

 
  The 1507 t r ial court  found that  pet it ioner failed to ident ify what  

“discovery”  his counsel did not  request  though the defendant  was ent it led to 

it .  (Rec. No. 07-4710, p. 67) . The Kansas Court  of Appeals agreed and 

added:  

Moreover, to show ineffect iveness it  was also incum bent  for Decker to 
assert  that  this discovery was not  known or obtained through other 
m eans and was relevant  m aterial to his defense. Decker m ade no such 
allegat ions. Decker also fails to show it  was ineffect ive for Cooper to 
refuse to provide him  with copies of discovery and the case file. We 
know of no such general legal requirem ent  and Decker does not  point  
us to any case law in support  of this claim . Finally, once again, we 
note that  Decker also failed to show how these claim ed discovery 
failures som ehow prejudice him  in the preparat ion of his defense or in 
assist ing Cooper at  t r ial. 
 

2010 WL 4977152 at  * 3.  

Habeas Review—Failure to Use Discovery Order and to Provide Defendant  
with Copy 

 
  The court  finds the state court  decisions are “well within the 

bounds of a reasonable judicial determ inat ion.”  Harrington v. Richter ,  131 S. 

Ct . at  789. Decker failed to ident ify what  evidence that  his counsel failed to 

obtain and how this om it ted evidence was relevant  or m aterial to his 

defense. Decker has not  art iculated how the lack of his own copy of the 

evidence im paired his counsel’s perform ance, his abilit y to assist  his counsel, 

or his capacity for m aking inform ed decisions at  t r ial. Decker offers no 

authority for the proposit ion that  counsel is ineffect ive unless the client  is 

provided a full personal copy of all discovery. Finally, Decker com es forward 
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with no substant ive, m eaningful allegat ions on how the t r ial would have 

gone different ly if Decker had a copy of the evidence.  The vague and 

conclusory allegat ions offer no tenable argum ent  on either Str ickland prong. 

Because reasonable jur ists could not  debate the court ’s reject ion of this 

claim , the court  denies a COA on it .    

State Court  Holding—Failure to Object  

  The 1507 t r ial court  found that  Decker did “not  explain what  

counsel should have objected to or how the object ions would have changed 

the outcom e.”  (Rec. No. 07-4710, p. 67) . The Kansas Court  of Appeals held:  

 Decker did provide, in his pro se m ot ion, extensive lists of 
t ranscript  citat ions and tangible item s. On appeal Decker m akes 
general argum ents based on these lists, m aintaining for exam ple that  
he “cited no less than twenty- five instances where hearsay test im ony 
in violat ion of the best  evidence rule were [  sic ]  allowed to pass by 
t r ial counsel.”  This argum ent  differs from  Decker's sum m ary argum ent  
below, where he claim ed the sam e citat ions showed Cooper's failure 
“ to enter object ions to the presentat ion of real/ physical evidence by 
test im ony only.”  
 Whatever the legal basis for his argum ent , Decker sim ply cited 
the t ranscript  without  explaining how specific test im ony violated the 
rules of evidence. This deficiency is fatal to Decker 's claim . Som e 
citat ions were to as m any as 20 pages of t ranscript , and others, while 
m ore lim ited, were not  obviously object ionable. For exam ple, Decker 
cited the following as a discrete instance of object ionable test im ony:  
“Q. Miss Phillips, were you present  when the Derby Police Departm ent  
cam e and served the search warrant  on Septem ber 1st? A. Yes.”  We 
see no reason why Cooper was ineffect ive for failing to object  to this 
quest ion or answer, and Decker does not  explain any ineffect iveness. 
I n sum , Decker has wholly failed to correlate his at torney's 
ineffect iveness in failing to object  to certain test im ony ( for whatever 
reason)  with specific references to the t r ial record. We will not  
speculate as to t r ial counsel's ineffect iveness or how such 
ineffect iveness prejudiced Decker 's t r ial. 
 

2010 WL 4977152 at  * 3. 
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Habeas Review—Failure to Object  

  This court  has reviewed Decker’s num erous record citat ions that  

he groups under argum ents as “unlawful evidence,”  “ vouching,”  lack of 

“physical evidence to corroborate,”  and “ inflam m atory test im ony.”  (Dk. 15, 

pp. 6-7) . The court  finds that  the Kansas Court  of Appeals’ conclusion that  

the pet it ioner’s argum ents wholly fail to support  this claim  is “well within the 

bounds of a reasonable judicial determ inat ion.”  Harrington,  131 S. Ct . at  

789. Other than cit ing pages of test im ony and grouping them  under vague 

t it les, Decker does not  ident ify specifically the test im ony he considers 

object ionable and the evident iary basis for the object ion. Such conclusory 

allegat ions are insufficient , and it  is not  the court ’s responsibilit y to act  as 

pet it ioner’s advocate and fashion the factual and legal argum ents to support  

them . See Snow v. Sirm ons,  474 F.3d 693, 724-25 (10th Cir. 2007) ;  

Hum phreys v. Gibson,  261 F.3d 1016, 1022 n.2 (10th Cir. 2001)  

( “ [ C] onclusory allegat ions, . .  .  ,  are insufficient  to warrant  habeas relief.” ) . 

I t  is the pet it ioner’s “burden of showing that  counsel's act ion or inact ion was 

not  based on a valid st rategic choice.”  Bullock v. Carver ,  297 F.3d 1036, 

1047 (10th Cir.) , cert . denied,  537 U.S. 1093 (2002) , and Decker’s filings do 

not  even at tem pt  any such showing. From its review of the record citat ions, 

the court  has found no exam ples of counsel’s failure to object  that  were so 

unreasonable as to be const itut ionally deficient  legal representat ion. For that  

m at ter, Decker m akes no showing of how any purported errors in not  
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object ing were so serious as to deprive him  of a fair  t r ial such that  there is a 

reasonable probabilit y but  for counsel’s errors, the result  of the proceeding 

would have been different . Not  only is the Kansas Court  of Appeals’ decision 

reasonable, but  no reasonable jur ists could debate the denial of habeas relief 

here. The pet it ioner is denied a COA on this claim . 

EVI DENTI ARY HEARI NG 

  Because all claim s and argum ents here have been resolved on 

the record, there is no need for an evident iary hearing. Anderson,  425 F.3d 

at  859. “ [ I ] f the record refutes the applicant 's factual allegat ions or 

otherwise precludes habeas relief, a dist r ict  court  is not  required to hold an 

evident iary hearing.”  Schriro v. Landrigan,  550 U.S. 465, 474 (2007) . The 

court  denies any request  for an evident iary hearing.  

CERTI FI CATE OF APPEALABI LI TY 

  Rule 11 of the Rules Governing Sect ion 2254 Proceedings states 

that  the court  m ust  issue or deny a COA when it  enters a final order adverse 

to the applicant . “A cert ificate of appealabilit y m ay issue . .  .  only if the 

applicant  has m ade a substant ial showing of the denial of a const itut ional 

r ight .”  28 U.S.C. § 2253(c) (2) . Where a dist r ict  court  has rejected the 

const itut ional claim s on the m erits, a pet it ioner m akes that  showing by 

dem onst rat ing that  reasonable jur ists would find the dist r ict  court 's 

assessm ent  of the const itut ional claim s debatable or wrong. Slack v. 

McDaniel,  529 U.S. 473, 484 (2000) ;  see United States v. Bedford,  628 F.3d 
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1232 (10th Cir. 2010) . When a claim  is denied on procedural grounds, “ the 

pet it ioner seeking a COA m ust  show both ‘that  jur ists of reason would find it  

debatable whether the pet it ion states a valid claim  of the denial of a 

const itut ional r ight  and that  jur ists of reason would find it  debatable whether 

the dist r ict  court  was correct  in its procedural ruling.’”  Gonzalez v. Thaler ,   

- - -  U.S. - - - , 132 S. Ct . 641, 648 (2012)  (quot ing Slack ,  529 U.S. at  484) . 

Pet it ioner has not  m et  these standards as to any issue presented, so no 

cert ificate of appealabilit y shall be granted. 

  I T I S THEREFORE ORDERED that  the pet it ion for habeas corpus 

relief under 28 U.S.C. § 2254 (Dk.1)  is denied. 

  Dated this 14 th day of March, 2013, Topeka, Kansas. 

 

s/  Sam  A. Crow      
Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 


