
I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

CHARLES GORDON LONG,

Plaint iff,

Vs. No. 11-3084-SAC

J. BENSON HI LLSMAN, and
JOEL BAI LEY,

Defendants.

MEMORANDUM AND ORDER

Charles Gordon Long, an inm ate at  the United States

Penitent iary, Leavenworth, Kansas, filed a pro se com plaint  in Leavenworth

County Dist r ict  Court  on January 27, 2011.  (Dk. 1, Not ice of Rem oval, Ex.

1) .  Long alleges the defendants, J. Benson Hillsm an and Joel Bailey, “wrote,

published, republished and caused to be dist r ibuted . .  .  the scandalous and

per se defam atory statem ent  that  the Plaint iff had com m it ted a sex- related

crim e and was a ‘Sex Offender.’”   I d.  at  ¶ 4.  Long asserts two causes of

act ion respect ively denom inat ing them  as the torts of “defam at ion”  and

“ false light ”  for which he seeks dam ages, as well as injunct ive and

declaratory relief.  I d.  at  p. 3.  The defendants rem oved this suit  to federal

court , and the part ies have filed several m ot ions that  are ready for decision. 

Because two of these m ot ions are disposit ive here, the court  will address

only the plaint iff’s m ot ion to rem and (Dk. 10)  and the defendants’ m ot ion to

subst itute and to dism iss (Dk. 6) .  I n this order, the court  finds that  the
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act ion was properly rem oved but  that  it  m ust  be dism issed for lack of

jur isdict ion because the plaint iff did not  exhaust  the required adm inist rat ive

rem edies before filing suit .  

On April 22, 2011, the defendants filed a not ice of rem oval

assert ing federal jur isdict ion under the federal officer rem oval provision, 28

U.S.C. §  1442(a) .  Filed with the not ice was a cert ificat ion from  the United

States At torney for the Dist r ict  of Kansas pursuant  to 28 U.S.C. § 

2679(d) (2) .1  Exercising his authority given by the United States At torney

General under 28 C.F.R. § 15.4, the United States At torney cert ified and

found that  the defendants Hillsm an and Bailey were “em ployees of the

Federal Bureau of Prisons, United States Penitent iary, Leavenworth, Kansas,

[ and]  were act ing within the scope of their  em ploym ent  as em ployees of the

United States of Am erica at  the t im e of the conduct  alleged in the

Com plaint .”   (Dk. 1, Ex. B, Cert ificat ion) .  

This not ice of rem oval was not  the defendants’ first  at tem pt  at

rem oving this state court  act ion.  The defendants filed a pr ior not ice of

rem oval on March 1, 2011, result ing in the federal case of Long v. Hillsm an,

et  al. ,  No. 11-3051-SAC.  This court  entered an order on April 12, 2011, that

granted the plaint iff’s m ot ion to rem and because the defendants had not

1This provision is part  of the Federal Em ployees Liabilit y Reform  and
Tort  Com pensat ion Act  of 1988 ( the “West fall Act ” )  which am ended the
Federal Tort  Claim s Act  ( “FTCA” ) , 28 U.S.C. §§ 1346(b) , 2671-2680.  
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provided a scope-of-em ploym ent  cert ificat ion and because neither the not ice

of rem oval nor the plaint iff’s com plaint  provided a factual basis for

jur isdict ion under § 1442(a) .  (Dk. 10, Ex. A, Order of Rem and filed in Long

v. Hillsm an, et  al. ,  No. 11-3051) .  Ten days later, the governm ent  filed the

not ice of rem oval that  resulted in the current  act ion.  

PLAI NTI FF’S MOTI ON TO REMAND ( Dk. 1 0 )

The plaint iff advances several argum ents for rem and.  The

defendants did not  file their  not ice of rem oval within the thir ty-day lim it  in

28 U.S.C. § 1446(b) .  The defendants’ not ice does not  com ply with 28 U.S.C.

§ 1446(a)  for they didn’t  file with it  a copy of the com plaint  and process. 

The plaint iff challenges that  the defendants should not  be given a second

chance at  rem oving this act ion.  Finally, the plaint iff m akes the alternat ive

request  that  the court  would accept  his voluntary dism issal of the m onetary

dam age claim s and rem and to state court  his claim s for injunct ive and

declaratory relief.  

While § 1446(b)  certainly im poses a general thir ty-day filing

period for a not ice of rem oval, the defendants’ specific authority for

rem oving this act ion ar ises under § 2679(d) (2) :

(2)  Upon cert ificat ion by the At torney General that  the defendant
em ployee was act ing within the scope of his office or em ploym ent  at
the t im e of the incident  out  of which the claim  arose, any civil act ion or
proceeding com m enced upon such claim  in a State court  shall be
rem oved without  bond at  any t im e before t r ial by the At torney General
to the dist r ict  court  of the United States for the dist r ict  and division
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em bracing the place in which the act ion or proceeding is pending. 
Such act ion or proceeding shall be deem ed to be an act ion or
proceeding brought  against  the United States under the provisions of
this t it le and all references thereto, and the United States shall be
subst ituted as the party defendant .  This cert ificat ion of the At torney
General shall conclusively establish scope of office or em ploym ent  for
purposes of rem oval.

28 U.S.C. §  2679(d) (2)  (underlining added) .  When confronted with this

apparent  conflict  between the thir ty-day lim it  in § 1446(b)  and the

expansive “any t im e before t r ial”  in § 2679(d) (2) , the courts have looked to

the express and specific term s of § 2679(d)  and upheld rem oval act ions as

t im ely if filed “at  any t im e before t r ial.”   See, e.g., McLaurin v. United States,

392 F.3d 774, 778-79 (5th Cir. 2004) , cert . denied,  545 U.S. 1104 (2005) ;

Green v. Hill,  954 F.2d 694, 696 n.3 (11th Cir.) , superseded in part  on other

grounds,  968 F.2d 1098 (11th Cir. 1992) ;  Wolfe v. United States,  2010 WL

2600740 at  * 2 (N.D. I ll.  2010) ;  Allstate I nc. Co. v. Quick ,  107 F. Supp. 2d

900, 905 (S.D. Ohio 1999) .  

The reasons behind these holdings are sim ple and com pelling. 

Congress expressly allowed for rem oval to proceed under the lim ited

circum stances of § 2679(d)  “any t im e before t r ial,”  and “Congress is not

presum ed to have used words for no purpose.”   McLaurin,  392 F.3d at  779

( internal quotat ion m arks and citat ions om it ted) .  The m ore specific and

express provision should cont rol.  See Wolfe v. United States,  2010 WL
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2600740 at  * 2;  Allstate I ns. Co. v. Quick ,  107 F. Supp. 2d at  905.2  This

being the West fall “Act ’s only tem poral lim itat ion on the cert ificat ion

procedure,”  fairness certainly speaks against  im posing “a deadline for §

2679(d)  not ice that  the Act  itself does not  im pose.”   Sullivan v. United States,

21 F.3d 198, 205-06 (7th Cir.) , cert . denied,  513 U.S. 1060 (1994) .  Because

the 30–day t im e requirem ent  for rem oval in § 1446(b)  is not  jur isdict ional,3 a

court  has the authority to review a not ice unt im ely under § 1446(b)  but

t im ely under § 2679(d) .  See Green v. Hill,  954 F.2d at  696 n.3.  The

plaint iff’s argum ent  on t im eliness is m erit less.  

The plaint iff’s other argum ents for rem and are sim ilar ly without

m erit .   With the not ice of rem oval, the defendants did com ply with § 1446(a)

by filing copies of the sum m ons and the plaint iff’s com plaint .  (Dk. 1, Ex. A) . 

2The Suprem e Court  in Powerex Corp. v. Reliant  Energy Services, I nc. ,  
551 U.S. 224, 234 (2007) , noted that  it  had resolved a conflict  between the
forum -determ ining provisions in § 1447(d)  and § 2679(d) :   

“The Court 's opinion in Osborn v. Haley ,  549 U.S. 225, 127 S.Ct . 881,
166 L.Ed.2d 819 (2007) , had nothing to say about  the scope of review
that  is perm issible under § 1447(d) , since it  held that  § 1447(d)  was
displaced in its ent irety by 28 U.S.C. § 2679(d) (2) . See 549 U.S., at
243 – 244, 127 S.Ct ., at  895 ( reasoning that , of the two
forum -determ ining provisions—§ 1447(d) , the generally applicable
sect ion, and § 2679(d) (2) , a special prescript ion governing West fall
Act  cases—‘only one can prevail’) .”

This decision certainly establishes the judicial preference for resolving
statutory conflicts by relying on the specific term s of the West fall Act .

3Farm  & City I ns. Co. v. Johnson,  190 F. Supp. 2d 1232, 1236-1237
(D. Kan. 2002)  (and cases cited therein) .
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The plaint iff offers no convincing argum ent  for recognizing either legal

doct r ine- - res judicata or law of the case- -as applicable to the defendant ’s

filing of a second not ice of rem oval.  The defendants did not  rely on §

2679(d)  nor followed its cert ificat ion procedure in filing the first  not ice of

rem oval.  So, there is no applicable prior ruling, as the court  did not  address

§ 2679(d)  or review any cert ificat ion before entering the rem and order in

case No. 11-3051-SAC.  The West fall Act  plainly im poses no addit ional t im e

rest r ict ions and t r iggers rem oval only upon cert ificat ion.  The court  finds no

grounds for considering the defendants to have “waived their  West fall Act

im m unity by failing to invoke it  sooner than they did.”   Sullivan v. United

States,  21 F.3d at  205-06.  Rem oval here is not  sim ply because of an

available federal defense, for Congress expressly established the r ight  of

rem oval under § 2679(d) .  The plaint iff’s off-handed reference to the

defendants’ cert ificat ion affidavits as “woefully deficient ”  does not  sat isfy the

plaint iff’s “burden of rebut t ing”  the cert ificat ion with specific facts showing

the em ployees were not  act ing within the scope of their  em ploym ent . 

Richm an v. St raley ,  48 F.3d 1139, 1145 (10th Cir. 1995) ;  Daugherty v.

United States,  212 F. Supp. 2d 1279, 1285 (N.D. Okla. 2002) , aff’d,  73 Fed.

Appx. 326 (10th Cir. 2003) .  Based on its ruling on the next  m ot ion, this

court  finds itself without  jur isdict ion to entertain the plaint iff’s alternat ive

request  for rem anding his claim s for declaratory and injunct ive relief.  The
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plaint iff’s m ot ion to rem and is denied. 

DEFENDANTS’ MOTI ON TO SUBSTI TUTE THE UNI TED STATES OF
AMERI CA AS THE REAL PARTY DEFENDANT AND MOTI ON TO D I SMI SS
( Dk. 6 )

The individual defendants m ove the court  for an order

subst itut ing the United States as the real party defendant  and dism issing this

act ion for lack of subject  m at ter jur isdict ion.  The plaint iff responds

incorporat ing his argum ents in support  of rem and, recast ing his claim s as

sounding not  just  in tort  but  as also seeking injunct ive and declaratory relief,

challenging sum m arily the sufficiency of the cert ificat ion affidavits, assert ing

the em ployees violated state cr im inal acts outside the scope of their  federal

dut ies, and finally conceding the governm ent ’s legal posit ion on im m unity

from  the intent ional torts pled in the plaint iff’s com plaint . 

I n suing the individual defendants for defam at ion and false light ,

the plaint iff is br inging a civil act ion against  the individual defendants based

on their perform ance of official dut ies as case m anagers at  USP Leavenworth. 

The affidavits establish that  Hillsm an and Bailey had been assigned the

inm ate Long as part  of their  case load and that  they were responsible for

updat ing and m aintaining the accuracy of inm ate Long’s cent ral file.  (Dk. 1,

Ex. B, At t . A and B) .  Hillsm an’s affidavit  describes finding in Long’s cent ral

file that  he had been assigned a public safety factor of sex offender and then

providing Long with a not ificat ion form  t r iggering Long’s r ight  to appeal this
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assignm ent .  (Dk. 1, Ex. B, At t . A) .  When Long challenged the assignm ent ,

Hillsm an was then required to invest igate the accuracy of the inform at ion and

so contacted the United States Probat ion Office.  Hillsm an avers these act ions

as a case m anager form  the basis of Long’s allegat ions that  she published a

defam atory statem ent  about  him .  The plaint iff has not  com e forward with

specific facts rebut t ing the scope-of-em ploym ent  cert ificat ion and support ing

affidavits.  Richm an v. St raley ,  48 F.3d at  1145.  The plaint iff has no basis

from  these uncontested facts for now m aking any blanket  assert ion that

these em ployees in perform ing these dut ies com m it ted state cr im inal

offenses outside the scope of their  office.  

“Under sect ion 2679(d) (1)  . .  . ,  any civil act ion against  an

individual defendant  who is a governm ent  em ployee act ing within the scope

of his em ploym ent  is deem ed an act ion against  the United States.  The United

States is then subst ituted as the sole defendant .”   Richm an,  48 F.3d at  1145

( footnote om it ted) .  I n short , the FTCA provides absolute im m unity for

federal governm ent  em ployees “by m aking an FTCA act ion against  the

Governm ent  the exclusive rem edy for torts com m it ted by Governm ent

em ployees in the scope of their  em ploym ent .”   United States v. Sm ith,  499

U.S. 160, 163 (1991) .  Upon cert ificat ion, like here, that  the defendants were

act ing within the scope of their  office “at  the t im e of the incident  out  of which

the claim  arose,”  28 U.S.C. § 2679(d) (2)  , the United States is subst ituted as
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a defendant  and the plaint iff’s act ion m ust  proceed as an act ion under the

FTCA with it  being the plaint iff’s sole rem edy.  28 U.S.C. §  2679(d) (1) , (2) ,

and (4) .  Thus, cert ificat ion establishes rem oval jur isdict ion, and “dist r ict

courts [ have]  no authority to return cases to state courts on the ground that

the At torney General’s cert ificat ion was unwarranted.”   Osborn v. Haley ,  549

U.S. 225, 241 (2007) . 

“Because the FTCA const itutes a waiver of the governm ent ’s

sovereign im m unity, the not ice requirem ents established by the FTCA m ust

be st r ict ly const rued.  The requirem ents are jur isdict ional and cannot  be

waived.”   Estate of Trentadue ex rel. Aguilar v. United States,  397 F.3d 840,

852 (10th Cir. 2005)  ( internal quotat ion m arks and citat ion om it ted) .  Sect ion

2675(a)  establishes a jur isdict ional prerequisite barr ing FTCA “claim ants from

bringing suit  in federal court  unt il they have exhausted their  adm inist rat ive

rem edies.”   Duplan v. Harper ,  188 F.3d 1195, 1199 (10th Cir. 1999)

(citat ions om it ted) .  The governm ent  has established with proper proof that

Long subm it ted an adm inist rat ive tort  claim  to the BOP on the m at ters raised

in this suit  on Septem ber 16, 2010, and that  the BOP sent  a denial let ter to

the plaint iff by cert ified m ail on April 15, 2011.  The court  record shows the

plaint iff filed his com plaint  in Leavenworth County Dist r ict  Court  on January

27, 2011, or before the six-m onth period for agency invest igat ion under §

2675(a)  expired and before the BOP form ally denied his claim  as sent  by
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cert ified m ail in April of 2011.  There is no quest ion that  the plaint iff filed his

state court  com plaint  before he had exhausted his adm inist rat ive rem edies.  

Long’s pro se or iginal com plaint  was filed prem aturely under the

FTCA.  “The FTCA bars claim ants from  bringing suit  in federal court  unt il they

have exhausted their  adm inist rat ive rem edies.”   McNeil v. United States,  508

U.S. 106, 113 (1993)  ( “ [ W] e have never suggested that  procedural rules in

ordinary civil lit igat ion should be interpreted so as to excuse m istakes by

those who proceed without  counsel.” ) .  This exhaust ion requirem ent  is a

prerequisite to br inging suit  and is not  sat isfied by a claim ant  who com pletes

the exhaust ion of his adm inist rat ive rem edies after filing suit .  McNeil,  508

U.S. at  111-12 ( “The m ost  natural reading of the statute [ § 2675(a) ]

indicates that  Congress intended to require com plete exhaust ion of Execut ive

rem edies before invocat ion of the judicial process.” ) .   The filing of an

am ended com plaint  after the exhaust ion requirem ent  is m et  does not  cure a

prem ature or iginal com plaint :  

We agree with the Sparrow  [ v. USPS,  825 F. Supp. 252 (E.D. Cal.
1993) ]  court ’s conclusion that , as a general rule, a prem ature
“com plaint  cannot  be cured through am endm ent , but  instead, plaint iff
m ust  file a new suit .”   Sparrow ,  825 F. Supp. at  255.  Allowing
claim ants generally to br ing suit  under the FTCA before exhaust ing their
adm inist rat ive rem edies and to cure the jur isdict ional defect  by filing an
am ended com plaint  would render the exhaust ion requirem ent
m eaningless and im pose an unnecessary burden on the judicial system . 
See McNeil,  508 U.S. at  112;  Sparrow ,  825 F. Supp. at  255.  “Congress
intended to require com plete exhaust ion . .  .  before invocat ion of the
judicial process.”   McNeil,  508 U.S. at  112.
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Duplan v. Harper ,  188 F.3d 1195, 1199 (10th Cir. 1999)  (or iginal com plaint

filed in state court , and act ion rem oved to federal court ) .  Because Long filed

his or iginal com plaint  before his exhaust ion of adm inist rat ive rem edies was

com plete, this act ion m ust  be dism issed for lack of subject  m at ter

jur isdict ion.  See D’Addabbo v. United States,  316 Fed. Appx. 722, 724-25,

2008 WL 5062181, at  * 2 (10th Cir. 2008) , cert . denied,  129 S. Ct . 1634

(2009) ;  Stevens v. United States,  61 Fed. Appx. 625, 627, 2003 WL 1712123

at  * 2 (10th Cir. 2003) .

I T I S THEREFORE ORDERED that  the plaint iff’s m ot ion to rem and

(Dk. 10)  is denied;

I T I S FURTHER ORDERED that  the federal defendants’ m ot ion to

subst itute the United States of Am erica as the real party defendant  and

m ot ion to dism iss for lack of subject  m at ter jur isdict ion (Dk. 6)  is granted. 

Dated this 15th day of Novem ber, 2011, Topeka, Kansas.

s/  Sam A. Crow                                       
Sam  A. Crow, U.S. Dist r ict  Senior Judge
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