
I N THE UNI TED STATES DI STRI CT COURT FOR THE
DI STRI CT OF KANSAS

STORMONT-VAI L HEALTHCARE,
I NC.,

Plaint iff,

Vs. No.  11-4093-SAC

BI OMEDI X VASCULAR
SOLUTI ONS, I NC.,

Defendant .

MEMORANDUM AND ORDER

The case com es before the court  on the sealed Mot ion for Leave

to File Mot ion to Seal Court  Record under Seal pursuant  to Local Rule 5.4.6

(a)  (Dk. 28)  filed by the defendant  BioMedix Vascular Solut ions, I nc.

( “BioMedix” ) .  The m ot ion for leave is not  accom panied by a m em orandum ,

but  presum ably this m ot ion is unopposed since the m ot ion to seal the court

record is said to be unopposed.  See D. Kan. Rule 7.1(a) .  Even so, BioMedix

st ill m ust  m eet  its burden for filing its m ot ion to seal under seal. The court

realizes that  BioMedix’s m ot ion to seal sum m arizes the relevant  pleadings

that  it  now seeks to seal and that  BioMedix’s argum ents for sealing the

record apply with equal force for sealing the m ot ion to seal. Thus, the court

will address in this order the m erits of BioMedix’s argum ents for sealing.   

BioMedix fram es the issue as “ [ w] hether good cause exists to

seal the ent ire record in this m at ter pursuant  to Kan. Stat . Ann. § 60-267.”  
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This act ion was filed on the basis of diversity jur isdict ion.  “Absent  any

conflict ing const itut ional requirem ents, federal statutes or Federal Rules of

Civil Procedure, a federal dist r ict  court  sit t ing in diversity applies federal

procedural law and state substant ive law.  Gasperini v. Ct r. for Hum anit ies,

I nc. ,  518 U.S. 415, 427, 428 n.7 (1996) .”   Jones v. United Parcel Service,

I nc. ,  - - -F.3d- - - , 2012 WL 689269 at  * 12 (10th Cir. Mar. 5, 2012) .  BioMedix

offers no argum ent  or citat ion for applying K.S.A. § 60-267 in this federal

court  proceeding.  While the state standards m ay resem ble the federal

procedural law on sealing,1 the court  is com pelled to decide the issue as

1The only federal authority cited by BioMedix is a Federal Judicial
Center publicat ion ent it led, Sealed Cases in Federal Courts (Oct . 23, 2009) . 
This publicat ion reports the results of studying all 2006 federal cases to
determ ine what  kinds of cases are sealed and the procedural m echanics
involved in sealing.  Rather than set t ing out  and discussing the applicable
legal standards used by courts in deciding to seal or not , the publicat ion
sim ply sum m arizes the cases in which sealing occurred.  Moreover, BioMedix
quotes an excerpt  from  that  publicat ion sum m arizing a case that  bears lit t le
procedural likeness to the case here:   

The case was sealed at  the part ies’ request  pending discovery to
protect  the defendants’ reputat ions;  according to the judge, the
defendants are doctors, and doctors are part icular ly concerned about
their reputat ions.  The lawyers asked the court  to keep the case
sealed.  Because the case had not  yet  proceeded to discovery, the
judge agreed to keep it  sealed.  Although the judge is generally
opposed to sealing cases, he saw no reason for these m ere allegat ions
to be public.

Sealed Cases in Federal Courts,  p. 9 (underlining indicates port ions quoted
by BioMedix in its m em orandum ) .  BioMedix did not  request  sealing this case
when filed pending discovery but  waited unt il the case was set t led. 
BioMedix’s request  to seal does not  involve protect ing an individual
physician’s reputat ion. 
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fram ed by the following.  

The sealing of judicial records is com m it ted to the dist r ict  court ’s

sound discret ion exercised in considerat ion of the following:   

Courts have long recognized a com m on- law r ight  of access to judicial
records. Nixon [ v. Warner Com m unicat ions, I nc. ] ,  435 U.S. [ 589]  at
597, 98 S.Ct . 1306 [ (1978) ] ;  Lanphere & Urbaniak v. Colorado,  21
F.3d 1508, 1511 (10th Cir. 1994) . This r ight , however, is not  absolute.
The “presum pt ion of access . .  .  can be rebut ted if countervailing
interests heavily outweigh the public interests in access.”  Rushford v.
New Yorker Magazine, I nc.,  846 F.2d 249, 253 (4th Cir. 1988) . “The
party seeking to overcom e the presum pt ion bears the burden of
showing som e significant  interest  that  outweighs the presum pt ion.”  I d.  

Mann v. Boat r ight ,  477 F.3d 1140, 1149 (10th Cir. 2007) , cert . denied,  552

U.S. 1098 (2008) .  This com m on- law r ight  “derives from  the public’s interest

in understanding disputes that  are presented to a public forum  for resolut ion

and is intended to assure that  the courts are fair ly run and judges are

honest .”   Carefusion 213, LLC, v. Professional Disposables, I nc. ,  2010 WL

2653643 (D. Kan. June 29, 2010)  (citat ions and internal quotat ion m arks

deleted) .  The court  looks to the relevant  circum stances in deciding whether

the part ies’ asserted interests are significant  and outweigh the public’s

presum ed r ight  of access.  That  a party’s request  to seal “ is unopposed or

that  it  refers to m aterial protected from  disclosure by a protect ive order is

not , in itself, sufficient  basis for this Court  to seal.”   Carefusion 213, LLC, v.

Professional Disposables, I nc. ,  2010 WL 2653643 at  * 1 (D. Kan. June 29,

2010) ;  see Helm  v. Kansas,  656 F.3d 1277, 1292-93 (10th Cir. 2011) .  The
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m oving party st ill “m ust  establish a harm  sufficient  to overcom e the public’s

r ight  of access to judicial records.”   Garcia v. Tyson Foods, I nc. ,  2010 WL

3584462, at  * 1 (D. Kan. Sept . 13, 2010) .  “Docum ents should be sealed

only on the basis of art iculable facts known to the court , not  on the basis of

unsupported hypothesis or conjecture.”   I d.  ( citat ion and internal quotat ion

m arks om it ted) .  Specifically, the party “m ust  com e forward with evidence

as to the nature of the public or pr ivate harm  that  would result  if it  were so

filed.”   Heart land Surgical Specialty Hosp., LLC v. Midwest  Div., I nc. ,  2007

WL 101858, at  * 5 (D. Kan. 2007) .  “ [ A]  m oving party m ust  subm it  part icular

and specific facts, and not  m erely ‘stereotyped and conclusory statem ents.’

Gulf Oil Co. v. Bernard,  452 U.S. 89, 102 n.16 (1981) .”   Sibley v. Sprint

Nextel Corp. ,  254 F.R.D. 662, 667 (D. Kan. 2008) . 

BioMedix couches its unopposed request  to seal on that

confident ial pat ient  inform at ion m ay already be a part  of the court  record

and that  BioMedix would suffer harm  that  outweighs the public interest  in

access to the court  record.  BioMedix believes confident ial pat ient

inform at ion m ay have been subm it ted in the plaint iff’s set t lem ent  statem ent

to court  in Decem ber of 2011.  The record does not  show that  Storm ont -Vail

Healthcare, I nc. ( “Storm ont -Vail” )  filed any confident ial pat ient  inform at ion

with the court  in Decem ber of 2011.  But  in January of 2012, Storm ont -Vail

filed its m em orandum  opposing defendant ’s m ot ion to disqualify the
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plaint iff’s counsel and at tached several exhibits including two pat ient  records

from  which the pat ient ’s nam es were redacted.  (Dk. 23-10, pp. 3-4) . 

Storm ont -Vail filed the sam e without  seeking to leave to seal these redacted

records. The court  is not  persuaded by BioMedix’s conclusory argum ent  for

sealing the court  record to protect  the pr ivacy interests of Storm ont -Vail’s

pat ients im plicated by two m edical records from  which the pat ient ’s nam es

have been redacted.2  

BioMedix bases its request  on principally the part ies’ agreem ent

to seal and on the content ion that  this judicial record with Storm ont -Vail’s

unsubstant iated allegat ions harm s BioMedix’s reputat ion and the PADnet

System .  While point ing out  that  Storm ont -Vail’s allegat ions address only the

part icular device and software sold to it ,  BioMedix counters that  indust ry

awards and recognit ion for its system  show it  be t rusted.  BioMedix contends

that  if the public is allowed ongoing access to the unproven allegat ions in the

judicial records there is the “potent ial harm ”  that  t rust  in the PADnet  System

would decline and that  consum ers “m ay”  be deterred from  purchasing it .  

(Dk. 28-2, p. 8) .  

Even though Storm ont -Vail does not  oppose this m ot ion to seal,

BioMedix st ill m ust  establish a harm  sufficient  to overcom e the public’s r ight

of access to judicial records.  I t  has not  carr ied this burden.  I f there is harm

2Even assum ing a significant  pat ient  pr ivacy interest  in these records,
this argum ent  would support  sealing only those two pages of records.  
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to BioMedix’s reputat ion from  this lawsuit , it  occurred pr incipally with the

filing of the act ion.  BioMedix did not  set t le the case before it  was filed and

did not  seek to have it  sealed upon filing.  Judge Van Bebber shined som e

com m on sense on the argum ent  for sealing only after the case has set t led. 

He noted that  “ [ l] awsuits are public events”  in which the part ies chose not  to

set t le before filing, and now that  the case has been set t led, the part ies want

the court  to keep it  from  the public.  Stapp v. Overnite Transportat ion Co. ,

1998 WL 229538 at  * 1 (D. Kan. Apr. 10, 1998) .  “ I f the part ies wanted to

resolve this case in pr ivate, they should not  have em barked on a federal

court  excursion.”   I d.   

BioMedix’s argum ent  for “potent ial harm ”  is not  based on

art iculable facts and evidence as to m ake it  m ore than an unsupported

hypothesis or conjecture.  I n these t im es, the court  finds it  difficult  to

assum e that  a single lawsuit  would result  in a serious erosion of consum er

t rust  and confidence in the defendant ’s product .  Other than the conclusory

allegat ion of harm , BioMedix offers no part icular and specific facts

establishing the likelihood of significant  harm  from  the m ere filing of the

com plaint  in this case.  BioMedix has failed to show that  disclosure of this

judicial record “will work a clearly defined and serious injury”  to it .   I n re

Cendant  Corp. ,  260 F.3d 183, 194 (3rd Cir. 2001)  (citat ions and internal

quotat ion m arks om it ted) .  
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Storm ont -Vail’s com plaint  fair ly alleges the facts essent ial to its

claim s.  There is nothing in the record to suggest  that  this act ion was

brought  for any spiteful purpose of harm ing BioMedix’s reputat ion with

libelous or scandalous allegat ions or harm ing BioMedix’s com pet it ive

standing with the release of business inform at ion.  See Nixon v. Warner

Com m unicat ions, I nc. ,  435 U.S. at  598.  Moreover, the general rule is that

“ [ a]  concern for a business’ ‘public im age’ is not  enough ‘to rebut  the

presum pt ion of access.’ Republic of Philippines [ v. West inghouse Elec.

Corp. ] ,  949 F.2d [ 653]  at  663 [ (3rd Cir. 1991) ] ;  see Wilson [ v. Am erican

Motors Corp. ] ,  759 F.2d [ 1568]  at  1570-71 ( ‘harm  to com pany’s reputat ion’

not  enough to warrant  sealing record) ;  Brown & William son Tobacco Corp. v.

FTC,  710 F.2d 1165, 1179 (6th Cir. 1983) , cert . denied,  465 U.S. 1100

(1984)  ( ‘[ s] im ply showing that  the [ sealed]  inform at ion would harm  [ a]

com pany’s reputat ion is not  sufficient  to overcom e the st rong com m on law

presum pt ion in favor of public access to court  proceedings and records.’) .”  

United States v. Approxim ately up to $15,253,826 in Funds,- - -F. Supp. 2d- - -

, 2012 WL 556224 (Feb. 17, 2012) .

With the above authorit ies as its lens, the court  sees nothing in

BioMedix’s m ot ion to seal to support  the sealing of that  m ot ion or the record

in this case.  The agreem ent  of the part ies here does not  relieve BioMedix of

its heavy burden of showing a harm  sufficient  to overcom e the presum ed
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param ount  r ight  of public access to judicial records.  For the reasons stated

and explained above, the court  finds that  BioMedix has not  carr ied its

burden.

I T I S THEREFORE ORDERED that  the BioMedix’s sealed Mot ion

for Leave to File Mot ion to Seal Court  Record under Seal pursuant  to Local

Rule 5.4.6 (a)  (Dk. 28)  is denied.

Dated this 14 th day of March of 2012, Topeka, Kansas.

s/  Sam A. Crow                                      
Sam  A. Crow, U.S. Dist r ict  Senior Judge 
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