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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

M CHAEL LEE BERRY,

Pl aintiff,
V. CASE NO. 12-3179-SAC
TRAVI S TOWVS, et al.,
Def endant s.
ORDER

Plaintiff, a prisoner incarcerated in a Kansas correctional
facility,proceedspro se ona complaint seekingreliefunder42 U.S.C.
§1983. Plaintiff has paid the initial partial filing fee assessed
by the court under 28 U.S.C. § 1915(b)(1), and is granted leave to
proceed in forma pauperis. Plaintiff remains obligated to pay the
remainder of the $350.00 district court filing fee in this civil
action, through payments from his inmate trust fund account as
authorized by 28 U.S.C. § 1915(b)(2).
Because plaintiffisaprisoner, the courtisrequiredtoscreen
the complaint and to dismiss it or any portion thereof that is
frivolous, fails to state a claim on which relief may be granted, or
seeks monetary relief from a defendant immune from such relief. 28
U.S.C. § 1915A(a)and(b). Althougha complaint  filedprosebya party
proceeding in forma pauperis must be given a liberal construction,
Hai nes v. Kerner,404U.S.519,520(1972), even under this standard

aproselitigant ’'s “conclusoryallegationswithoutsupportingfactual
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averments are insufficient to state a claim upon which relief can be
based. ” Hall v. Bellnon, 935 F.2d 1106, 1110 (10th Cir.1991).
Plaintiff bearsthe burden ofalleging “enoughfactsto state aclaim
to relief that is pl ausi bl e on its face. > Bell Atlantic Corp. v.
Twonbl y,550U.5.544,570(2007). See Robbi ns v. Ckl ahoma,519F.3d
1242,1247 (10th Cir.2008)(stating and applying Twonbl y standard for
dismissing a complaint as stating no claim for relief).

“To state a claim under § 1983, a plaintiff must allege the
violationofarightsecuredbythe ConstitutionandlawsoftheUnited
States and must show that the alleged deprivation was committed by
a person acting under color of state law. ”  West v. Atkins,487U.S.
42, 48 (1988).

In this action, plaintiff seeks actual and punitive damages on
allegationsrelatedto hisarreston August10, 2010, by Kansas City,
Kansas Police Officers Toms, Underwood, Locke, and Crawford.
Plaintiff first claims these officers used excessive force during
plaintiffsarrest. Plaintiff nextclaimshe was denied due process
byKansasCity, Kansas, PoliceChiefArmstrongwhoallegedly conspired
withdefendantUnderwoodtodestroyorhidefootagefromtheofficer’'s
dashcameraonthenightofthearrest. Plaintifffurtherclaimsthe
Unified Government of Wyandotte County/Kansas City, Kansas (“Unified
Government”) unconstitutionally allowed its agentsto beat plaintiff
to unconsciousness prior to plaintiff being taken to the hospital
after his arrest.

While plaintiff’'sallegationsagainstOfficers Toms, Underwood,
Locke,andCrawfordappearsufficienttorequirearesponse,thecourt

firstallows plaintiff an opportunity to supplement the complaint to



show cause why the remaining defendants should not be summarily
dismissed for reasons stated below.
Plaintiff’'s bare and conclusory claim of a conspiracy by Chief
Armstrong to violate plaintiff’s rights is speculative at best, and
insufficient to state a viable claim for relief against this
defendant. See Bell Atlantic Corp. v. Twonbly, 550U .S. 544, 555
(2007); Hal| v. Bell npn, 935 F.2d 1106, 1110 (10th Cir.1991).
And while a municipal governmental entity is a “person” for
purposes of being sued under § 1983, a municipality cannot be held
vicariously responsible on the basis of respondeat superior solely
because it employs a tortfeasor. Instead, a municipal corporation
can be held liable only “where the constitutional injury complained
ofresultsfrom the implementationor execution  ofthepolicyor custom
of the governmental body.” Dubbs v. Head Start, Inc.,336F.3d1194
(10thCir.2003). Thustostateaviableclaimforreliefunder81983
against the Unified Government, plaintiff must allege sufficient
factstoplausiblyfind,inpart, the defendantpolice officersacted
pursuant to a policy or custom of that municipality in the alleged
violation of plaintiff’'s constitutional rights. Plaintiff fails to
do soin this matter, thus his claim for damages against the Unified
Government is subject to being dismissed because plaintiff's
allegations against this defendant state no claim for relief.
Accordingly, plaintiffis directed to show cause why defendants
Armstrongand  the UnifiedGovernmentshouldnotbesummarilydismissed
fromthe complaint. Thefailuretofileatimelyresponse mayresult
in these defendants being summarily dismissed without further prior

notice.



IT IS THEREFORE ORDERED that plaintiff's motion for leave to
proceed in forma pauperis (Doc. 2) is granted, with payment of the
remainder of the $350.00 district court filing fee to proceed as
authorized by 28 U.S.C. § 1915(b)(2).

ITISFURTHER ORDERED thatplaintiffisgranted twenty (20) days
to supplement the complaint to show cause why defendants Armstrong
and the Unified Government should not be summarily dismissed for the
reasons stated by the court.

I T 1S SO ORDERED.

DATED: This 26th day of November 2012 at Topeka, Kansas.

s/ Sam A. Crow

SAM A. CROW
U.S. Senior District Judge



