Myers v. United States of America

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHERYL MYERS,

Plaintiff,
CIVIL ACTION
V.
No. 12-4005-KHV
UNITED STATESOF AMERICA,

Defendant.
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MEMORANDUM AND ORDER

Cheryl Myers brings suit pro sgjainst the United States of Anwa for violations of the Internal

certain income tax returns, inclagi wrongful failure to release a li@m her property. This matter |s

before the Court on United States’ MwitiTo Dismiss Plaintiff's ComplairfDoc. #12) filed August

L egal Standards

this Court has subject matter gatiction over her claims, (2) defemddas not waived its sovereign
immunity for any claims that accrued before Jan#grg2010, (3) plaintiff'sallegations concern thg
assessment of her taxes, rathantleollection thereof, and thusapitiff has not stated a claim upgn
which relief may be granted und26 U.S.C. § 7433 and (4) plaintiffied to exhaust administrativ

remedies. For the following reasons, the €sustains defendant’'s motion to dismiss.

Doc. 27

Revenue Code, specifically 26 3JC. 88 7433, 6304 and 7432. Plaintiff alleges that the Int¢rnal

Revenue Service (“IRS”) engagedunauthorized collection actions against her in connection with

8, 2012 Defendant moves to dismiss plaintiff's conmiptdbecause (1) plaintiff has not established that

4%

Defendant seeks to dismiss plaintiff's claiomder Rules 12(b)(1) and (b)(6), Fed. R. Civ.|P.,

! This case was originally assigned to the Honorable Eric F. Melgren. Judge Me|gren
recused and the case was reassigned to the undersigned on March 1, 2013. Doc. #26.
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for lack of subject matter jurisdiction and failue state a claim upon which relief can be granted.

Rule 12(b)(1) motions generally take the form of facial attacks on the complaint or factual attacks c

the accuracy of its allegations. Holt v. United StadésF.3d 1000, 1002-03 (10th Cir. 1995) (citi

Ohio Nat'l Life Ins. Co. v. United State822 F.2d 320, 325 (6th Cir. 1990)). Defendant challenge

g

5 the

face of the complaint, so the Copresumes the accuracy of plaintiff's factual allegations and dogs not

consider evidence outside the complaint. Ghurts may exercise jurisdiction only when specifically

authorized to do so, s€astaneda v. IN23 F.3d 1576, 1580 (10th Cir. 1994hd must “dismiss th

cause at any stage of the proceeding in whidbedomes apparent that jurisdiction is lacking.

Scheideman v. Shawneehty Bd. of County Comm’r895 F. Supp. 279, 280 (D. Kan. 1995) (citi

Basso v. Utah Power & Light Go495 F.2d 906, 909 (10th Cir. 1974)); Fed. R. Civ. P. 12(h

Because federal courts are courts of limitedsgliction, the law imposes a presumption aga

jurisdiction. ‘Marcus v. Kan. Dep't of Revenu&’0 F.3d 1305, 1309 (10th C1999). Plaintiff beard

the burden of showing that jurisdiction is proper,idgeand must demonstrate that the case shoulg

be dismissed, sedensen v. Johnson Cowuntouth Baseball League338 F. Supp. 1437, 1439-4

(D. Kan. 1993). Conclusory allegations of jurisdiction are not enough. Id.

In ruling on a motion to dismiss under Rule 12(h)fd. R. Civ. P., the Court assumes as

1%

3).

nst

| not

0

rue

all well-pleaded factual allegations and determines whether they plausibly give rise to an entitleme

of relief. Ashcroftv. Igbal556 U.S. 662, 679 (2009). To survivaation to dismiss, a complaint mu

contain sufficient factual matter sdate a claim which is plausible — and not merely conceivable

its face._ldat 679-80; Bell Atl. Corp. v. Twombjyp50 U.S. 544, 555 (2007). In determining whet

a complaint states a plausible claim for relieg @ourt draws on its judicial experience and comn

sense._lgbab56 U.S. at 679.
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The Court need not accept as true those dltgawhich state only legal conclusions. ke

Hall v. Bellmon 935 F.3d 1106, 1110 (10th Cir. 1991). Plaintiff bears the burden of framin

complaint with enough factual matter to suggest shatis entitled to relief; it is not enough to ma
threadbare recitals of a cause of action ag@mied by conclusory statements. TwombB0 U.S. at
556. Plaintiff makes a facially @lisible claim when she pleads factual content from which the (
can reasonably infer that defendant is liable for the misconduct alleged.5EbaL.S. at 678. Plaintif
must show more than a sheer possibility thatmt#dat has acted unlawfully — it is not enough to pl
facts that are “merely consistent with” defendant’s liability. (¢ghoting_ Twombly 550 U.S. at 557)
A pleading which offers labelsd conclusions, a formulaic recitation of the elements of a cau
action, or naked assertions devoid of furflaetual enhancement will not stand. Iq&&l6 U.S. at 678
Similarly, where the well-pleaded facts do not pethetCourt to infer morehan the mere possibilit
of misconduct, the complaint has alleged — but hasshaiwn” — that the pleader is entitled to relig

Id. at 1950. The degree of specificity necessamgstablish plausibility and fair notice depends

g her
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context, because what constitutes fair notice uRdde 8(a)(2), Fed. R. Civ. P., depends on the type

of case._Robbins v. Oklahom&l9 F.3d 1242, 1248 (10th Cir. 2008) (quoting Phillips v. Count

Allegheny 515 F.3d 224, 232-33 (3d Cir. 2008)).

Factual Backaround

The 14-page complaint incorporates the 51-palgeinistrative claim which plaintiff mailed tw

days before she filed her complaiin each document, plaintiffceunts in largely chronological ord¢

her inability to obtain credit from the IRS for esti@@tax payments she allegedly made for tax y¢
1997 and 1998. Plaintiff summarizes her facts and claims as follows:

Plaintiff claims violations ag result of . . . IRS reckless and intentional collection tactics
perpetrated in illegal disregard of the mi@l Revenue Code, (“IRC”), and regulations
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promulgated by the IRC.

Plaintiff also claims violations as aswdt of the United States’ use of IRS as an
instrumentality to perpetuate the on-going, invidious collusion between the United
States, (“US”), and Michael Barton Myer6Myers”), and the use of IRS as an
instrumentality to perpetuate the plans, secret pacts, and secret settlements the US an
Myers’ [sic] collusively devised to implemeovert acts employing the threat and/or use
of violence and/or use of other criminaéams intended to harm and which continue to
harm Plaintiff's physical person, reputation and property.

All of the claims, events, and damages sehfberein, taken individually and together,
evidence a decade of illegal pattern and praaif reckless and intentional violation of
8 7433 and illegal pattern and practice of banaent and abuse as defined in 8 6304(b).

Complaint(Doc. #1) filed Jan. 9, 2012%4 11-13. The complaint thereafédleges the following facts;

d

Plaintiff was married to Michael Myers (“Myers”). Both are lawyers. Myers’ law firm

terminated his employment in September of 199Zamed plaintiff, who was under duress as are
of Myers’ verbal and physical abuse, to take him on as a partner in her solo graé¢tiea.Myers went
to plaintiff's practice, he took a client named Douglas Ruedlinger, whom Myers represer
individual and business bankruptcy matters. Aboutritamths after Myers went to plaintiff’s law firn
Ruedlinger petitioned the bankruptcy court to let hine Myers, the law firm and another lawyer
represent Doug Ruedlinger, Inand First Benefits, Inc. In connection with the petition, My
completed an affidavit that lacked candor and/or was perjured, which drew plaintiff and the fif
matters over which plaintiff had no control or knodde. The IRS ultimately conducted audits of
attorneys who had represented Ruedlinger, including plaintiff and her partnership, and the j
returns for plaintiff and Myers for tax years 199293 and 1994. In response to the audit, in Ma
1997, plaintiff and Myers filed a petition for determtioa of deficiency. At the time, plaintiff ha

access to all law firm and personal tax records to prove the elements of the petition.

2 After Myers joined the practice, the firm was known as “Myers and Myers.”
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In September of 2000, plaintifléd for divorce. The followingnonth she filed for dissolutio
of the law partnership. She then discovered thdhe pages of thousands of books and magazin

their home, Myers had hidden tax documentsrandipts relevant to tax years 1992 through 1994

1997 through 2000. After plaintifbfind, collected and categorizee@ tlax records, Myers was undger

—

Bs in

and

court order to leave the records at his attorney’s offitestead, in March of 2001, Myers stole the

records and took them to California. Plaintiff has had no access to the records since then.

On May 15, 2001, Myers filed a Chapter 11 persbaakruptcy proceeding. Plaintiff allege

14

S

that (1) the United States and the IRS knew that Myers had acted in bad faith in connection with

bankruptcy case in which he was attorney of red@ythe IRS knew but ignored the fact that Myers

had omitted from his bankruptcy schedules property of his deceased mother which may hgve be

valued at more than $2.0 million; (3) the United &atnd the IRS endorsed fraudulent draft tax ret
that Myers had prepared in connection with hiskoaptcy and ignored plaiiff’'s evidence of the

fraud; (4) knowing that plaintiff and Myers hathde joint estimated tax payments for 1997 and 1

Irns

DO8,

the IRS allowed Myers to file a tax return &897 that sought a refund of 1997 estimated tax payments

even though it was outside the permissible thes-window; (5) despite plaintiff's claim for $34,2%0

(the amount of the joint estimated tax paymémt4.997 and 1998) the IRS did not post such paynment

on plaintiff's account and ignored her claims; andit62001, when plaintiff discovered the indicia

of

Myers’s tax fraud, she refused to file jomgturns with him for the tax years 1997 through 2000.

Instead, in 2002 plaintiff filed hertaeturns for those four yearsamarried person filing individually},

hindered in her ability to document her returns because Myers had stolen the records.

3 Except to state that the order came froestrict Court of Shawnee County, Kansa
plaintiff does not explain anything about thxgler or the case in which it was entered.
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The estimated tax payments are central to pfegnclaims. Plaintiff and Myers made thes
payments from their joint personal checkingaect for tax years 1997 and 1998. In her 2002 filir]
plaintiff noted the estimated tax payments on her returns for 1997, 1998, 1999 afid 28@0esult,
plaintiff's returns for each of those years shotax-due balance of zero. On March 25, 2002, the
sent plaintiff a notice of underpaymteof 2000 taxes — her first notitdeat the IRS had not credited tf
1997 and 1998 joint estimated tax payments to pfsmteturns. In April and June of 2002, the IR
sent plaintiff deficiency notices for all fotax years — 1997 through 2000 — even though plaint]
returns indicated a zero tax balance due. Followingwjune and July of 200fhe IRS sent plaintif
notices of intent to levy on hetate tax refunds for those four years. In April of 2003, the IRS
plaintiff notice of its final intent to levy. It #n filed a tax lien in Shawnee County, Kansas, in
amount of $5,891.10. When plaintiff callehe IRS to protest the lien@intent to levy, she asked fq
and received copies of her accounts for tax years 1997 through 2000. Those accounts sh
evidence that the IRS had received estimated tax payments for 1997 or 1998.

On May 15, 2003, plaintiff filed with the IRS a t@solidated Request for Withdrawal of Noti

of Federal Tax Lien and Requést a Collection Due Process Heagi” In the request, she wrote

b

gs,
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sent
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physical and mental abuse by Myers, her lack of atog¢sisit funds during their marriage, his secreting

money and spending extravagantly on other womeraemsklf, Myers’ fraud and tax crimes and H
consequential physical and mental impairments aadfbr her life — all of which formed the basis
her request for equitable relief and status asnaoncent spouse. Plaintiff also stated that

consolidated request served as proof of the reabahshe notice of lien and levy were illegal. Fd

4 Plaintiff states that Myers never claidiie 1997 and 1998 estimated tax payments

his filed returns. She also states that Myers sought a refund of the 1997 estimated tax paymen
1997 return.
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days later, when plaintiff telephoned the IRS|RS agent verbally threatened her and demanded
plaintiff make no more reports about Myers.

On May 24, 2004, plaintiff filed her own Chapfer bankruptcy. The IRS entered an adve
appeals decision regarding her tax returnd 887 through 2000, ignored pléffis request for a due

process hearing and filed a proof of cl&imccording to plaintiff, the United States, IRS and My

that

rse

D
=
(%]

were then engaged in secret pacts to dupe antygheam her and to defile the bankruptcy and fax

courts.

In December of 2009, the IRS sent a final nobeéore levy on plaintiff's Social Security

benefits regarding tax years 1997, 1998, 1999, 2000 and 2002. On January 5, 2010, the IR
notice of levy to plaintiff’'s employer, the TopekksD 501 School District. That same day, plain
telephoned the IRS to complain about the levy on heiaE8ecurity benefits. As a result of this pho
call, the IRS sent plaintiff account transcripts Kdyers 1997 and 1998 tax years. Plaintiff recei
these account transcripts around January 9, 2010. They showed that the estimated tax pay
1997 and 1998, in the amount of $34,250.00, beseh credited to Myers accolr@ver the next six
weeks, plaintiff compared the account transcripts dockets and documents from her bankruptcy g

and discovered that the United States and the IRS had concealed secret unilateral deals with M

> Plaintiff states that the IRS violatéde bankruptcy mandatory stay by issuing 3
adverse appeals decision while the bankruptse was ongoing, but she acknowledges that the
rescinded the decision and held her request for hearing in abeyance pending the outcomq
bankruptcy case.

6 Three estimated tax payments appear oerifghaccount transcripts: (1) a payment
January 21, 1998 for tax year 1997 in the amo@i®2,320.00; (2) another payment that same d
and also for tax year 1997 in the amoun$®1,180.00; and (3) a payment on April 15, 1999 for t
year 1998 in the amount of $10,750.00. Thus, the payments were actually made in 1998 and 1
were credited to the 1997 and 1998 tax years.
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respect to the estimated tax payments. Thealsdllowed him to amend his 1997 and 1998 tax retu

to receive credit for the estimated tax payments. Plaintiff has received no such credit.

14

In 2005, the IRS moved to dismiss plaintifbeinkruptcy because she had failed to fil¢

disclosure statement and reorganization plan.March 23, 2005, plaintiffiled an objection and st

mns

a

out a list of allegations which she claimed shouldhsesubject of an evidentiary hearing. Her |ist

included tax fraud and theft of tax records by My#hrs;relationship between the U.S. Attorney for the

District of Kansas and Myers; the U.S. Attorney’s affiliation with a law firm that was representi

creditor in plaintiff's bankruptcy case; plaintéftliscovery of evidence of more than $100,000.00 wp

ng a

rth

of her own property that her creditors had concealed, converted, stolen and dissipated; and the |

unjustly holding plaintiff's estimated tax paymen®aintiff accused the IRS of seeking to dismiss h
bankruptcy to hide conflicts of interest, help ceal IRS failures and vidi@ns and allow the IRS tp

unjustly pursue her property outside of federal baptay protection. Ultimatg| plaintiff alleged that]

er

the IRS had prevented her from establishing her federal and state tax liabilities and Myers’ tax flaud a

crimes.

On May 27, 2005, plaintiff filed a motion asking the bankruptcy court to determine her tax

liability for 1997 and 1998, including allocation of théiested tax payments, and to determine Myers

tax liability for those year§.Plaintiff also sought to convedrer Chapter 11 proceeding to Chapter [L

3.

The IRS objected to the conversion, and Myers objdotpthintiff's request that the bankruptcy colirt

determine his tax liability. On July 26, 2005, the bankruptcy court conducted a hearing on the IR

motion to dismiss and plaintiff's nion to convert. IRS counsel did regppear. Plaintiff was able to

! As indicated, Myers and plaintiff filed separate tax returns for 1997 and 1998, sq it is

not clear how the bankruptcy court could determineigytax liability in plaintiff's bankruptcy case.
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discern that Myers was lying during the hearing ¢hus obtained a transcript. During the hear

Myers said that he was not waiving his right to get credit for the estimated tax payments but tha

nga
thet

filed nothing with the IRS. Six days later, hewer, the IRS changed Myers’ tax assessment for 1997

to zero.

In sum, plaintiff states that with the hefih Myers’ IRS account transcripts and her own

bankruptcy case records and transcript, she has been able to piece together the existencg
between the United States, the I& Myers to cover up their conviens of plaintiff's property which
resulted in Myers obtaining secret refunds and other illegal monetary benefits.

As noted above, in 2002 plaintiff filed hextaeturns for 1997 through 2000. In April and JU
of 2002 the IRS issued deficiency notices for ¢hgears. Plaintiff did not challenge the propos
deficiencies in Tax Court or within the IRS admsitnative process. Consequently, the IRS assesse
taxes and issued notices to plaintiff that itemded to use collection methods to collect on
assessment. On May 15, 2003, plaintiff filed a conatdid request for withdraal/of notice of federa
tax lien and a request for a collection due proceasing. On November 4, 2006,Tax Court plaintiff
filed a “petition for redeterminain of IRS collection actions” fdrer tax assessments for 1997 throd
2000% On March 27, 2007, the Tax Court entered summary judgment against plaintiff.

Plaintiff seeks damages in excess of $1.0 million in connection with her allegatic

wrongdoing with respect to her federal income tax liability for 1997, 1998, 1990, 2000 and 20

Analysis

ne
sed
d the

the

gh

ns of

8 The information concerning plaintiff's Tax Court filings comes from public records

(court docket sheets) of which this Court takehgial notice without converting defendant’s motio
to dismiss to a motion for summary judgment. Jedlorgan Trust Co., Nat'l Ass’n v. Mid-America
Pipeline Co.413 F. Supp. 2d 1244, 1258 (D. Kan. 2006).
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Defendant asserts that plaintiff’'s complaint mostdismissed because she has not establi
that this Court has subject matigrisdiction. The United Statascluding its agencies and employes

is immune from suit unks and only to the extent it consentsésued by waivingovereign immunity .

shed

ES,

United States v. Testa#h24 U.S. 392, 399 (1976). Agphtiff who seeks to bring suit against the United

States may not rely on the general federal qoestirisdiction of 28 U.S.C. 8§ 1331, but must identjify

a specific statutory provision that waives the gowent’'s sovereign immunityThe waiver must bé

unequivocally expressed amdll be strictly construd in the government’s favor. United States

Nordic Village, Inc, 503 U.S. 30, 33-34 (1992). The burdenttovg waiver is on the party bringing th

cause of action._Sydnes v. United Sta58 F.3d 1179, 1183 (10th Cir. 2008).

l. Subject Matter Jurisdiction
Plaintiff invokes 28 U.S.C. 8357, 26 U.S.C. § 7433 and 26 QRF§ 301.7433 as the basis f]
subject matter jurisdiction. Only a statute may eopdrisdiction; a regulatn is ineffective because

does not reflect congressional authority. Keetrick v. Ryan540 U.S. 443, 452-53 (2004). Plaint

therefore cannot successfully invoke the cited reguia The relevant texdf 28 U.S.C. § 1357 read
as follows:
The district courts shall have oimgl jurisdiction ofany civil actioncommenced by any
person to recover damages for any injurihi®person or propertgn account of any act
done by himunder any Act of Congress, for thetaction or collecon of any of the
revenues.
28 U.S.C. § 1357 (emphasis adylePlaintiff is not sing for damages that slsestained as a result
her own actions in protecting or collecting revenue. Accordii@ggtion 1357 does nobnfer subject
matter jurisdiction.

Finally, 28 U.S.C. § 7433 waives\&ereign immunity, but its waives limited to actions seekin

damages in connection with any eaition of tax that inveles the reckless, intentional or neglige

-10-
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disregard of any provisiaor regulation under the Ineal Revenue Code. 2838IC. § 7433(a). In othe

words, for sovereign immunity toe waived, plaintiff must allege\aolation of anoher statutory on

regulatory provision in combinatn with Section 7433. Although sli®mes not refer to it in her

allegations of jurisdiction, plaiiff’'s complaint does allege thatefendant engaged in reckless &
intentional violation oSection 7433 by harassing armliaing plaintiff in violaiton of I.R.C. 8 6304(b)
which reads as follows:

(b) Prohibition of harassmem@aabuse. — The Secretaryynmat engage in any conduct

the natural consequence of winis to harass, oppressatiuse any person in connection

with the collection of any unpaid tax. Without limiting the general application of the

foregoing, the following conduct &violation of this subsection:

(1) The use or threat of use of violenceotier criminal means to harm the physical
person, reputation, @roperty of any person.

(2) The use of obscene or profane languadgnguage the naturebnsequence of which
is to abuse the hearer or reader.

(3) Causing a telephone to ring or engaging any person in telephone conversation
repeatedly or continuously with intent tarey, abuse, or harass any person at the called
number.
(4) Except as provided underes similar to the rules in section 804 of the Fair Debt
Collection Practices Act (15 U.S.C. 1692the placement of telephone calls without
meaningful disclosure dhe caller’s identity.

26 U.S.C. § 6304(b). The complaint thus adequatiéds a statutory provisn which is a basis fo

subject matter jurisdictioh.

Defendant further alleges that evithe complaint cite a jurisdictional statat constraints exist.

o Although the first paragraph of the complamentions 26 U.S.C. § 7432, plaintiff
never explains its relevance or connects factual allegations to it. Section 7432 allows a taxp
bring a civil action against the Unite&States in federal district cdifi]f any officer or employee of
the [IRS] knowingly, or by reason of negligencelsfto release a lien under section 6325 on prope
of the taxpayer.” 26 U.S.C. § 7432(a). Section 68&cts the IRS to release a lien within 30 day
of the day on which the lien has been fully satisfied or has become legally unenforceable.

-11-
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The first such constraint is a twear statute of limitations. S@8 U.S.C. 88 7432(d)(3); 7433(d)(B)

(identical language in both). @vil action under those sections ynae brought “only within 2 year

"2}

after the date the right of action accrues.” Alcause of action accruaden the taxpagr has had a
reasonable opportunity discover all essenti@lements of a possible cause of action. 26 C.I.
88 301.7432-1(i)(2); 301.7433-1(g)(Z2Jhus, if plaintiff has stated claim upon which relief may be
granted, it must be for a cause of action whichwetwithin two years ofanuary 9, 2012, the filing
date of her complairif.

Second, plaintiff must exhaust administratemedies. A judgmentfaamages under Sectioips
7432 or 7433 may not b@warded unless “the court determirtleat the plaintiff has exhausted the
administrative remedies availablesach plaintiff withinthe Internal Revenue Service.” 26 U.S|C.
88 7432(d)(1), 7433(d)(1). The IRSshasued the following regulatiomgich spell out the exhaustign
requirement:

(1) Except as provided in paragraph (e)(2haf section, no aicin under paragraph (a)

of this section shall be maimi&d in any federal district court before the earlier of the

following dates:

(i) The date a decision is rendered on a claim filed in accordance with
paragraph (f) of this section; or

(i) The date 30 days after the date an administrative claim is filed in
accordance with paragraph (f) of this section.

(2) If an administrative claim is filed iaccordance with paragraph (f) of this section
during the last 30 days ofdtperiod of limitations desbed in paragraph (i) of this
section, the taxpayer may file an actionfaderal district court anytime after the

10 Plaintiff urges the Court to adopt a contimgiviolation theory, in which the statute of

limitations would be extended by IRS collection activitiest continued after plaintiff first had notice
The law of this circuit doesot support her argument. Sékllace v. United State872 F. App’x

826, 829-30 (10th Cir. 2010) (statute of limitationsarpayer action is two years from accrual and
continuing wrong doctrine does not apply).
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administrative claim is filed and beforetbxpiration of the pesd of limitations, without
waiting for 30 days to expire or fardecision to be rendered on the claim.

26 C.F.R. 88 301.7432-1(e); 301.7433-1(e). Althoughrts disagree whether this exhaust

requirement is jurisdictionttland the Tenth Circuit Court of Appsdias not considerebdat issue, the

exhaustion requirement at the ledeserves deference and is valRragovich v. United State$

602 F. SIpp. 2d 194, 196 (D.D.C. 2009). Exhaustion seseggral valid purposgisicluding exhibiting

respect for a coordinate branchtlo¢ federal government by giving thgency an opportuty to fix its

own errors, allowing the agency and the potentahfiff an opportunity to work out their difference

without litigation and naowing the issues if litigtion does follow. Se@ray v. United State§23 F.3d

795, 800-01 (7th Cir. 2013).

With this statutory framework in mind, the Coartalyzes plaintiff's compint to determine if
it has subject matter jurisdiction. The Court alrelady concluded that theroplaint adequately cite
a statutory provision which is a $ia for federal court subject mattjurisdiction; in other words
Sections 7432 and 7433 are limitedivess of sovereign immunity.The next question is whethg
plaintiff's claim accrued within twgears of January 9, 2012, the dag §led her complaint. Accrug
occurs when plaintiff has had @asonable opportunity tosdiover all essential elements of a poss
cause of action. 26 C.F.R. 88 301.7432-1(i)(2); B3®33-1(g)(2). Defendant argues that all

plaintiff's claims regarding collection activities thaicurred before Janua®y2010 must be dismissg

1 CompareGray v. United Stateg23 F.3d 795 (7th Cir. 2013) (Section 7433 exhausti
requirement not jurisdictional) witbaines v. United Stated424 F. Supp. 2d 219 (D.D.C. 2006
(Section 7433 exhaustion requirement jurisdictional). In Moline v. United Siéde69-4145-RDR,
2010 WL 5600996 (D. Kan. Feb. 16, 2010), this Court hedtl Section 7433 is jurisdictional but a
support, cited a Tenth Circuit Court of Appealsecadich addressed a different statute and did r
hold that the exhaustion requirementhat statute is jurisdictional. ldt *1. This Court is not bound
to follow the statement in Moline
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for lack of subject mat jurisdiction, leaving (1) plaintif6 claim of ongoing collusion between the

United States, the IRS and Myers to preveiiniff from receiving credit for the estimated tax

payments for 1997 and 1998; (2) tégedly illegal wage levy issued to the School District; and

(3) the allegedly illegal lien filed against plaintifif Shawnee County. Pldiff argues that the statut
of limitations for her entire action accrued in 8pging of 2011 when she received a copy of the
levy dated January 5, 2010, whithe School District honoréd.

. Statute Of Limitations Interplay With Rule 12(b)(6) Analysis

D

RS

Deciding when plaintiff's claims accrued recps the Court to determine when she haf a

reasonable opportunity to discover edlsential elements of a possiblesmof action. That, in turr

requires the Court to determine wiaaé the essential elements faaiptiff's possible cause of action.

The essential elements of a SewtV433 cause of action are (1) aecdiion of federal tax with respegt

to plaintiff (2) which injures plaintiff and (3) salts from an IRS officer or employee’s reckleps,

intentional or negligent disregafor a provision of the Internal Rewee Code or a tated regulation.

Slutter v. United State®No. 11-1161, 2012 WL 5960837, at *4 (EBPa. Nov. 29, 2012). Defendant

contends that plaintiff's allegatiomn® not challenge the collection okés but instead relate to the IR

determination of plaintiff's tax liability, and thateglcomplaint does no moreath recite in formulaig

S

language the words of 26 U.S.C. 8§ 6304 (the |.R.Qipion at issue in the third element) and does|not

allege facts which state a clairpon which relief may be grantéd.

12

period could not begin to run until on and after USD 501 honored the January 5, 2010 levy
Taxpayer's wages and USD 501 gawxpayer a copy of the Jamyd, 2010 wage levy, all on and

In the administrative complaint, plaintiff afles as follows: “The relevant two year timé

upor

after approximately 16 months later in 2011, making the expiration of the two year time pgriod

sometime in 2013.” Administrative Complaint (Doc. #1-2) at 5.

13 The line between dismissal under Fed. R. Cit2®0)(1) and (6) blurs in this analysis
(continued...)
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The Court first turns to theitld element to consider thetarplay between Sections 7344 and

6304. Plaintiff mustrame her complaint with enough factual matter to suggest that she is entitled tc

relief, meaning that she must state fagksch show how defendant engaged in “condbetnatural
consequence of which is to haragspress, or abuse” plaintiff in coaetion with the collection of he
unpaid tax. 26 U.S.C. 8§ 6304(bYhe statute provides amples of conduct which falls within th

statutory prohibition: the use or#at of use of violence to hamarperson’s body, reputation or proper

the use of obscene or profane larggias a means of abuse; causitglephone to ring repeatedly with

intent to annoy or harass; or making phonescaithout disclosing the caller’s identity. IdThe
complaint contains no facts which describe ho® gersonnel engaged iarcduct which would violate
the statuté? Indeed, the complaimioes no more than recite tl@guage of Section 6304(b) that
guoted in this paragraph. Simply parroting stegute does not state aich upon which relief may b

granted and does not survive a motiomigmiss. _Morrow v. United State#23 F. Supp. 2d 71, 8

=

e

Ly,

is

11%

|

(D.D.C. 2010);_Guthery v. United Statés62 F. Supp. 2d 136, 140 (D.D.C. 2008); Spahr v. Unjited

States 501 F. Supp. 2d 92, 97 (D.D.C. 2007). Statedther way, allegains which are legal

conclusions and not factueontentions do not state a causeofion. Buaiz v. United State417

F. Supp. 2d 129, 137 (D.D.C. 2007). Because plaimi$ not satisfied the pleading requirement;

5 of

Bell Atl. Corp. v. Twombly 550 U.S. 544, 556 (2007) with respect to Section 6304, she cannat stat

a claim under Section 7433.

13(...continued)
Although Section 7433 is a jurisdictional statutesatinot be considered alone because it requi
reckless, intentional or negligent disregarcobther I.R.C. section or regulation.

14 Plaintiff does allege that in a telephone call in 2003, an IRS agent became ve
threatening and demanded that plaintiff make nd&rteports about Myers, insisted that plainti
read a particular book and accuseaimgiff of failing to report wagesThese allegations are outsidg
the two-year statute of limitations.
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Even if the complaint alleged sufficient fatisstate a claim under Section 6304, plaintiff faces

another statutory obstacle to suit. A claimrgref under Section 7433 must be “in connection W

any collection of Federal tax.” 26 U.S.C. § 7433(@angress enacted Section 7433 in 1988, as

of the “Taxpayers’ Bilbf Rights;” until then, taxpayers had naeesfic right to sue the government for

damages sustained on accaonininreasonable conduct &g IRS employee. Th®ll originally granted

taxpayers the right to sue for damageconnection with the determirat or collectiorof federal taxes

but Congress removed from the fimalsion the provision relating to tdetermination of taxes. Arneft

v. United States889 F. Supp. 1424, 1430 (D. Kan. 1995).

ith

part

Defendant asserts that plaintiff’s complaint doesadoiress any collection activities by the IRS

but instead alleges a faulty basis for her ulytley tax assessment and the amount of tax diiee

Court agrees. Plaintiff’'s compid centers entirelpn the estimated tax ypaents for 1997 and 1998,

and the IRS refusal to credit her account with ¢hpayments. Such allegans clearly go to tax

assessment rather thar tmllection. Plaintiff's “Administréive Claim for IRC 8§ 7433 Violations an

Damages” illustrates this poittt. It alleges that “[d]espite the fact that Taxpalyas never owed any

taxes . . . JRS’ calculation of taes, interest and penaltie®ntinues to burgeon with Taxpayer.

15 As the title suggests, plaintiff’'s adminidixee claim asserts violations of Section 7433

.

It makes no mention of Section 7432 as a basdorages and does not allege conduct which violates

Section 7432. Plaintiff has therefore failed to exdtadministrative remedies with respect to af
Section 7432 claim that her complaint may be coeskto contain. The Court considers and rejeq
the viability of a Section 7432 claim infriaut for this additional reason any claim that the compla
may make under that section must be dismissed.

The Court’s ruling obviates the need to address the exhaustion issue in full. The Court
however, that plaintiff’'s mailing of her administragiclaim two days before she filed her complaiy
does not satisfy the requirement26fC.F.R. 88 301.7432-1(e) or 301.7433-1(8¢eTenpenny v.
United States490 F. Supp. 2d 852, 857-58 (N.D. Ohio 2007); Evans v. United,3t3855. Supp. 2d 17,
22-23 (D.D.C. 2006). As an alternative ruling, the Court finds that plaintiff has not exhad
administrative remedies and her complaint is subject to dismissal on that ground.
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Administrative Claim, Doc. #1-3 &3 n.6 (emphasis addle Plaintiff's objection with respect to tg
liens and levies does not arise out of IRS conduct which by its nature operates to harass, o

abuse plaintiff._SeBehr v. United State€iv. No. 09-502, 2010 WIL131383, at *14-15 (D. Minn

Feb. 8, 2010) (Sectio®304 intended to regulate manner inelhiIRS employees communicate with

taxpayers; no Section 7433lation where IRS collection activisgrocedurally coect but based ot
erroneous assessment). Plaintiff’'s claim doesanise out of collection aeity, but out of a tax
assessment which plaintiff disputes. While the disitom may not be intuitivg clear, it becomes easi¢
to categorize collection and assessment activitiesdmgnizing that a violain of each involves provin
distinctive facts. “[T]o prove a claim for imgper assessment, a taxpayer must demonstrate w
taxes are owed, but to prove a claim for imprag@lection practices, the taxpayer must demonst

that the IRS did not follow therescribed methods of acquiringsats.”_Shaw v. United Stat@$ F.3d

182, 184 (5th Cir. 1994). Plaintiff's ogplaint addresses only the former.

Plaintiff's allegation that the United Statesg RS and Myers conspired to prevent her fr
receiving credit for estimated t@ayments and to desir all documents thahight support her claim
are likewise not related to collection activitie€Section 7433 creates a prigaight of action only for
tax collection activity that violatesome provision of the Revenue Caat¢he regulations promulgate

thereunder._Shwarz. United States234 F.3d 428, 433 (9th Cir. 2000). Moreover, in plainti

bankruptcy case in 2005, plaintiff filed an objectiwhich revealed her knowledge of a conflict
interest, concealment and Myetak fraud and crimes. Administige Claim (Doc. #1-3) 11 125, 134
141. Any Section 7433 violation vdi might arise out of thisamduct would therefore be precludg

by the statute of limitations which reaches backady 2010. Finally, the coplaint is wholly devoid
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of facts alleging a conspiracy anointains nothing more than speculatién.

Insofar as it attempts to sted claim under Section 7433, plainsf€omplaint must be dismissed.

[1. Section 7432

Plaintiff also alleges that she has beemaged by the IRS imposition of a lien in Shawnee

County. Giving plaintiff the beriig of the doubt, the Court considewhether an alternative cause|of

action exists under Section 7432 with respect & tonduct. Section 743#ovides a means for p

taxpayer to seek damages for kin@wing or negligent failure to kease a lien under 26 U.S.C. § 6325.

Section 6325 requires the IRS to rekeasy lien within 30 days ofélien being satisfied or becomirg

legally unenforceable. 26 U.S.C.6825(a). As the Court has explad above, plaintiff’s complaingt

seeks damages for improper tax assessment, naiperiax collection, anlder argument with respegt

to the liens is that they are pmoper because she does not owelRf® any money. This too is ja

challenge to plaintiff's assessment and canndigdaed under Section 743Behr v. United State€iv.

No. 09-502, 2010 WL 1131383, at *17 (D. Minn. Feb2@10). Insofar as the complaint attemptg to

state a cause of action under Section 7422nipif’'s complaint must be dismissed.

V. Motion To Amend

In response to defendantisotion, plaintiff asks for leavi® amend her complaint if the Court

determines that it is deficient. Plaintiff dagst attach the proposed anded complaint required by

D. Kan. R. 15.1. Nor does she describe how sliddvamend her complaint. Rule 15.1 requires that

a party seeking to ameradtach to a motion the proposed awbed pleading. Compliance with this

16 Plaintiff filed her administrative claim andmoglaint pro se. Typically, as a result, th
Court would liberally construe her allegations.airtiff, however, is an attorney with 20 years g
bankruptcy practice in cases with the IRS. A pro se attorney does not receive the same
construction of pleadings that generallyfi®eded an unrepresented party. Mann v. Boatrigiiv
F.3d 1140, 1148 n.4 (10th Cir. 2007).

4
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requirement is critical for the Cdup assess the factors relevant@ciding a motion to amend, and

give the opponent an opportunity to review, eatt and perhaps oppose tiroposed amendments.

Hammond v. City of Junction City, KgrNos. 00-2146, 01-2602, 01-2603, 2002 WL 31545354, &

(D. Kan. Nov. 18, 2002). Because plaintiff has oomplied with the rulethe Court is unable t
adequately assess whether to glaave to amend. The Court ngtiswever, that because its rulir
is based primarily on jurisdictionglounds, an amended complaint miglsio be subject to dismissa

Anderson v. Suiters199 F.3d 1228, 1238 (10th Cir. 200 Accordingly, the Gurt denies plaintiff's

request.
V. Motion To Strike
Plaintiff seeks to strike defenalés motion to dismiss on theaund that it perpetuates fraud

the court. Plaintiff's Consolidated Motion To &&iThe United States’ Motion To Dismiss For Fra

On The Court And Response And Objection To Theted States’ Motion Tdismiss Plaintiff's

Complaint(Doc. #15) filed September 28, 201Rlaintiff asserts that tH¢RS seeks to perpetuate i

fraud and seeks to dispute the effectiveness ohitsl against Taxpayer by filg its motion to dismiss.

'9

.

ud

[S

Id. at 21. Plaintiff provides no further argumemtd the Court cannot find as a matter of law that

defendant’s motion to disss is a perpetuation of fraud.

Plaintiff also asserts that Judge Eric F. Maigthe United States Drect Judge to whom this

case was originally assigned, partatigpd in the fraud by presiding ovhrs case after serving as Unitg
States Attorney when that offigepresented the IRS in plaintgf'bankruptcy. This issue is mo
because the case has been reassigned.

ITISTHEREFORE ORDERED that United States’ Motion TBismiss Plaintiff's Complaint

(Doc. #12) filed August 8012, be and hereby &JSTAINED.
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IT ISFURTHER ORDERED that plaintiff's request to aemd her complaint be and hereby

OVERRULED.

ITISFURTHER ORDERED that Plaintiff's Consolidated Mimn To Strike The United State$

Motion To Dismiss For Fraud On The Court ARé&sponse And Obijectioho The United States

Motion To Dismiss Plaintiff's Complain(Doc. #15) filed Septembe8, 2012, be and hereby

OVERRULED.
Dated this 11th day of Octob&013 at Kansas City, Kansas.
s/_Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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