
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
KERRI  BUTLER, individually 
and as the m other and  
natural guardian of R.B.,   
 
    Plaint iffs, 
 
 vs.       Case No. 12-4092-SAC 
 
TARGET CORPORATI ON, 
 
    Defendant . 
 
 

MEMORANDUM AND ORDER 
 

  The case com es before the court  on the plaint iff’s m ot ion to 

rem and (Dk. 6)  and m ot ion for fees, costs and sanct ions (Dk. 7) . The 

plaint iff Kerr i But ler filed this slip-and- fall case in the Dist r ict  Court  of 

Shawnee County, Kansas. The defendant  Target  Corporat ion ( “Target ” )  

rem oved this act ion alleging in its not ice the existence of federal diversity 

jur isdict ion in that  both the diversity requirem ent  and the am ount  in 

cont roversy requirem ent  of $75,000.00 were sat isfied. On the lat ter 

requirem ent , Target  asserted that  the plaint iff had “placed no lim it  on the 

am ount  of dam ages she is seeking”  and that  “ [ b] ased on reasonable 

inform at ion and belief of Plaint iff’s alleged injur ies and Plaint iff’s failure to 

st ipulate to lesser dam ages, the am ount  in cont roversy exceeds 

$75,000.00.”  (Dk. 1, pp. 2-3) . I n its not ice, Target  did acknowledge that  the 

“plaint iff has requested a judgm ent  in her favor for $60,000 and for any 
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further relief the Court  m ay deem  just  and proper.”  (Dk. 1, p. 1, ¶ 3)  

(underlining added) . The plaint iff’s prayer in her state court  pet it ion actually 

reads, “ [ p] laint iffs pray the Court  enter Judgm ent  in their  favor for $60,000, 

and for any other relief the Court  m ay deem  just  and proper.”  (Dk. 1-1, p. 

4)  (underlining added) .   

  The plaint iff m oves to rem and arguing that  her pet it ion cannot  

be read to seek m ore than $75,000.00. I nstead, it  “ clearly sets forth a 

$60,000 dem and”  and “does not  request  an undeterm ined am ount  for 

em ot ional dist ress, future injur ies, pain suffer ing, or other dam ages as 

alleged by Defendants Not ice of Rem oval.”  (Dk. 6-1, p. 3) . Target ’s posit ion 

is that  the plaint iff’s allegat ions on the am ount  in cont roversy are 

“am biguous”  because of the prayer for “other relief”  and that  the allegat ions 

for $60,000 are not  “necessarily disposit ive”  nor “binding”  on the 

jur isdict ional issue. (Dk. 14, p. 4) .  

  “ [ A] ny civil act ion brought  in a State court  of which the dist r ict  

courts of the United States have original jur isdict ion m ay be rem oved by the 

defendant  . .  .  to the dist r ict  court  .  .  .  em bracing the place where such 

act ion is pending.”  28 U.S.C. § 1441(a) . A federal dist r ict  court  has or iginal 

“diversity”  jur isdict ion over an act ion between cit izens of different  states and 

where the am ount  in cont roversy exceeds $75,000.00, exclusive of interest  

and costs. 28 U.S.C. § 1332(a) . “ I t  is well-established that  statutes 

conferr ing jur isdict ion upon the federal courts, and part icular ly rem oval 



statutes, are to be narrowly const rued in light  of our const itut ional role as 

lim ited t r ibunals.”  Pritchet t  v. Office Depot , I nc. ,  420 F.3d 1090, 1094-95 

(10th Cir. 2005)  (citat ion om it ted) . “Rem oval statutes are to be st r ict ly 

const rued, and all doubts are to be resolved against  rem oval.”  Fajen v. 

Found. Reserve I ns. Co. ,  683 F.2d 331, 333 (10th Cir. 1982) . The rem oving 

party bears the burden of establishing that  rem oval jur isdict ion exists. 

McPhail v. Deere & Co. ,  529 F.3d 947, 953 (10th Cir. 2008) .  

  Because the only issue here is whether the am ount  in 

cont roversy exceeds $75,000.00, the court  will narrow its inquiry to that  

relevant  law.  I n their  br iefing of this issue, the part ies have overlooked that  

Congress recent ly am ended the procedure for rem oving certain civil act ions. 

See Federal Courts Jurisdict ion and Venue Clar ificat ion Act  of 2011 ( “JVCA” ) , 

Pub.L. No. 112–63, § 103(b) , 125 Stat  760, 762 (am ending 28 U.S.C. § 

1446) .1 As am ended by the JVCA, sect ion (c)  to 28 U.S.C. § 1446 now lays 

out  the procedural requirem ents for rem oval based on diversity of 

                                    
1 The JVCA took effect  on January 6, 2012. As set  out  in a note to 28 U.S.C. 
§ 1332, “Publ.L. 112-63, Tit le I , § 105, Dec. 7, 2011, 125 Stat . 762, 
provided that :  .  .  .  the am endm ents m ade by this t it le . .  .  shall take effect  
upon the expirat ion of the 30-day period beginning on the date of the 
enactm ent  of this Act  [ Dec. 7, 2011] , and shall apply to any act ion or 
prosecut ion com m enced on or after such effect ive date.”   For rem oval 
act ions, the com m encem ent  date is “ the date the act ion or prosecut ion was 
com m enced, within the m eaning of State law, in State court .”   I d.  The 
plaint iff But ler com m enced the instant  act ion in state court  after January 6, 
2012.    
 



cit izenship. Of specific im portance to the present  case is the language 

appearing at  § 1446(c) (2) , which reads:   

(2)  I f rem oval of a civil act ion is sought  on the basis of the jur isdict ion 
conferred by sect ion 1332(a) , the sum  dem anded in good faith in the 
init ial pleading shall be deem ed to be the am ount  in cont roversy, 
except  that - -  
 (A)  the not ice of rem oval m ay assert  the am ount  in cont roversy 
 if the init ial pleading seeks- -  
  ( i)  nonm onetary relief;  or 
  ( ii)  a m oney judgm ent , but  the State pract ice either does  
  not  perm it  dem and for a specific sum  or perm its recovery  
  of dam ages in excess of the am ount  dem anded;  and 
 (B)  rem oval of the act ion is proper on the basis of an am ount  in 
 cont roversy asserted under subparagraph (A)  if the dist r ict  court  
 finds, by the preponderance of the evidence, that  the am ount  in 
 cont roversy exceeds the am ount  specified in sect ion 1332(a) .  
 

This am endm ent  caused the Tenth Circuit  recent ly to com m ent  that  the 

JVCA “ requires a different  approach . .  .  in diversity rem ovals”  from  its rule 

in McPhail that  a rem oving defendant  could present  its own evidence of the 

am ount  in cont roversy and “a plaint iff’s at tem pt  to lim it  dam ages in the 

com plaint  is not  disposit ive when determ ining the am ount  in cont roversy.”  

Frederick v. Hart ford Underwriters I nsurance Com pany ,  683 F.3d 1242, 

1247 n.3 (10th Cir. 2012) . The JVCA establishes now for rem oval purposes 

that  “ the sum  dem anded in good faith in the init ial pleading shall be deem ed 

to be the am ount  in cont roversy,”  subject  to certain except ions. I d. ;  see, 

e.g. ,  Gable v. MSC Waterworks Co., I nc. ,  2012 WL 1118980, at  * 3 (N.D. 

Okla. 2012)  ( “ I n cases rem oved to federal court  based on diversity 

jur isdict ion, ‘the sum  dem anded in good faith in the init ial pleading shall be 

deem ed to be the am ount  in cont roversy ... . ’ 28 U.S.C. § 1446.” )   



  The first  procedural quest ion is whether any except ion applies 

that  perm its the defendant  to assert  a different  am ount  in cont roversy than 

what  the plaint iff has alleged in her init ial pleading. The first  except ion is if 

the plaint iff seeks nonm onetary relief. Target ’s not ice of rem oval concedes 

that  the plaint iff’s pet it ion requests a judgm ent  only for “$60,000”  but  also 

seeks further relief as “ the Court  m ay deem  just  and proper.”  The plaint iff’s 

general catchall prayer for “other relief”  is not  the sam e as a specific claim  

for “nonm onetary relief”  contem plated in § 1446(c) (2) (A) ( i) .  Kansas law on 

pleading for m onetary relief in non-cont ract  act ions either “m ust  state only 

that  the am ount  sought  as dam ages is in excess of $75,000”  or “m ust  

specify the am ount  sought  as dam ages”  when “dem anding relief for m oney 

dam ages in an am ount  of $75,000 or less.”  K.S.A. 60-208(a) (2) . 

Consequent ly, Kansas law did not  just  perm it  but  required the plaint iff to 

plead a specific sum  of dam ages here. See 28 U.S.C. § 1446(c) (2) (A) ( ii) .  

St ill,  Kansas law also recognizes that  a final judgm ent , other than a default  

j udgm ent , “ should grant  relief to which each party is ent it led, even if the 

party has not  dem anded that  relief in its pleadings.”  K.S.A. 60-254(c) . I t  

seem s that  Kansas “perm its recovery of dam ages in excess of the am ount  

dem anded.”  28 U.S.C. § 1446(c) (2) (A) ( ii) .  Thus, the defendant ’s “not ice of 

rem oval m ay assert  the am ount  in cont roversy”  pursuant  to § 

1446(c) (2) (A) .   



  Rem oval “ is proper on the basis of an am ount  in cont roversy 

asserted”  in the not ice of rem oval “ if the dist r ict  court  finds, by the 

preponderance of the evidence, that  the am ount  in cont roversy exceeds the 

am ount  specified in sect ion 1332(a) .”  28 U.S.C. § 1446(c) (2) (B) . Prior to the 

JVCA, the Tenth Circuit  in recent  decisions em ployed a preponderance of 

evidence approach to this quest ion, and this approach seem s consistent  with 

the JVCA’s standard at  § 1446(c) (2) (B) :  

Under the preponderance standard, defendants seeking to rem ove 
m ust  prove jur isdict ional facts by a preponderance of the evidence. 
See McPhail,  529 F.3d at  954 ( “The ‘preponderance of the evidence’ 
standard applies to jur isdict ional facts, not  jur isdict ion itself.” ) ;  
Meridian Sec. I ns. Co. v. Sadowski,  441 F.3d 536, 540–41 (7th Cir. 
2006)  ( “What  the proponent  of jur isdict ion m ust  ‘prove’ is contested 
factual assert ions. . .  .  Jur isdict ion itself is a legal conclusion, a 
consequence of facts rather than a provable ‘fact ’.” ) . There are several 
ways this can be done:  

by content ions, interrogatories or adm issions in state court ;  by 
calculat ion from  the com plaint 's allegat ions[ ; ]  by reference to 
the plaint iff 's inform al est im ates or set t lem ent  dem ands[ ; ]  or by 
int roducing evidence, in the form  of affidavits from  the 
defendant 's em ployees or experts, about  how m uch it  would cost  
to sat isfy the plaint iff 's dem ands. 

McPhail,  529 F.3d at  954 (10th Cir. 2008)  (quot ing Meridian,  441 F.3d 
at  541–42) . The defendant  is thus “ent it led to present  its own est im ate 
of the stakes;  it  is not  bound by the plaint iff 's est im ate”  in the 
com plaint . Back Doctors [ Ltd. v. Met ro. Prop. & Cas. I ns. Co. , ]  637 
F.3d [ 827]  at  830 [ (7th Cir. 2011) ] . State pleading standards do not  
affect  a defendant 's ent it lem ent  to present  this evidence, and a 
plaint iff 's at tem pt  to lim it  dam ages in the com plaint  is not  disposit ive 
when determ ining the am ount  in cont roversy. Regardless of the 
plaint iff 's pleadings, federal jur isdict ion is proper if a defendant  proves 
jur isdict ional facts by a “preponderance of the evidence”  such that  the 
am ount  in cont roversy m ay exceed $5,000,000. Once a defendant  
m eets this burden, rem and is appropriate only if the plaint iff can 
establish that  it  is legally im possible to recover m ore than $5,000,000. 
See St . Paul Mercury I ndem . Co. v. Red Cab Co.,  303 U.S. 283, 288–



89, 58 S.Ct . 586, 82 L.Ed. 845 (1938) ;  Back Doctors,  637 F.3d at  830;  
Bell,  557 F.3d at  959. 
 

Frederick v. Hart ford Underwriters I ns. Co. ,  683 F.3d at  1247 (discussed the 

am ount  in cont roversy requirem ent  for federal j ur isdict ion under the Class 

Act ion Fairness Act  ( “CAFA” ) , adopted the preponderance standard used in 

McPhail,  and recognized the JVCA to have “ largely codified the holding of 

McPhail”  on the preponderance standard)  ( footnote om it ted) .   

  Here, it  is not  facially apparent  from  the face of the slip-and- fall 

pet it ion that  the plaint iffs’ recoverable dam ages are likely to exceed 

$75,000.00. The dam ages are lim ited to the m inor’s broken arm  and her 

em ot ional dist ress, and the m other’s em ot ional dist ress, lost  wages and 

related expenses. The defendant  at taches what  it  describes as “claim  notes”  

without  any evident iary foundat ion. (Dk. 14-8, pp. 1-3) . These notes 

indicate that  the child broke her dom inant  arm  “ in two places,”  that  the child 

received “outpat ient  surgery,”  and that  the arm  cast  cam e off one m onth 

later. I d.  at  1. I n a second telephone call,  the plaint iff m other referred to 

approxim ately “$6k in specials plus”  the arm  “ is not  healing correct ly”  so 

other opt ions are being considered including physical therapy. I d.  at  3. The 

defendant  offers nothing from  which the court  would infer that  these 

injur ies, the expected m edical t reatm ent , the associated em ot ional dist ress 

and lost  wages are of such seriousness here that  the total am ount  of 

m onetary dam ages would be likely to exceed $75,000.00. The defendant  

offers nothing but  a conclusory allegat ion that  “a reasonable reading of the 



Pet it ion shows that  the am ount  Plaint iff has placed in cont roversy exceeds 

$75,000.00.”  (Dk. 1, p. 2) . While the plaint iffs’ pleading of claim ed dam ages 

m ay not  be binding under § 1446(c) (2) , nor is the defendant ’s conclusory 

assert ion binding part icular ly in light  of the required preponderance 

standard. The defendant  m ust  do m ore than point  to the theoret ical 

availabilit y of certain categories of dam ages or possible m edical expenses. 

The defendant  offers no reasonable est im ates for any of the likely categories 

of dam ages and costs recoverable in this slip-and- fall case that  involves only 

a broken arm  to a child.  Sim ply put , the defendant  fails to offer anything 

approaching a preponderance of evidence on the relevant  jur isdict ional facts 

and the defendant ’s conclusory allegat ions on the am ount  in cont roversy are 

insufficient .   

  As for the plaint iff’s refusal to st ipulate to an am ount  in 

cont roversy less than the jur isdict ional threshold, this fact  alone is not  

enough to just ify a finding of jur isdict ion absent  other persuasive evidence:   

One m ay not  reasonably infer from  Plaint iff 's “ refusal”  to st ipulate to a 
lim itat ion on her claim s that  the claim s are reasonably likely to exceed 
$75,000. Any num ber of reasons can account  for Plaint iff 's failure to 
execute Defendant 's proposed st ipulat ion:  Plaint iff m ay not  yet  know 
the value of her claim s;  she m ay prefer to be uncooperat ive with 
Defendant ;  or the st ipulat ion m ay sim ply have got ten lost  in the m ail 
( it  is not  clear if Plaint iff affirm at ively declined to sign the st ipulat ion, 
or if she just  never responded to Defendant 's let ter) . The Court  will not  
m ake a finding of its subject -m at ter jur isdict ion upon the m ere whim  
of Plaint iff 's counsel to resist  signing a st ipulat ion. 
 

Mart in v. Wal-Mart  Stores, I nc. ,  709 F. Supp. 2d 345, 350 (D.N.J. 2010)  

( footnote om it ted) ;  see Schillaci v. WalMart ,  2012 WL 4056758 at  * 2 (W.D. 



Pa. 2012)  ( “Courts that  applied this evident iary standard [ preponderance of 

evidence standard]  in sim ilar cases before it  was uniform ly required have 

rejected the not ion that  the failure to st ipulate, on its own, will defeat  a 

Mot ion to Rem and.”  (citat ions om it ted) ) .  

  Concerning the refusal to st ipulate, the defendant  overstates 

Eat inger v. BP Am erica Product ion Co.,  524 F. Supp. 2d 1342, 1347 (D. Kan. 

2007) , as holding that  “ rem and is not  proper”  when the plaint iff “ refuses”  to 

“st ipulate to an am ount  below the jur isdict ional threshold.”   (Dk. 14, p. 4) . 

The defendant ’s not ice of rem oval in Eat inger  included affidavits with figures 

and percentages that  “m oved beyond conclusory statem ents, and instead 

provided the reasonable probabilit y that  the am ount  in cont roversy would 

exceed the jur isdict ional am ount .”   524 F. Supp. 2d at  1347.  The court  in 

Eat inger  recognized that  there was precedent  in Kansas that  a plaint iffs’ 

specific pleading of dam ages below the jur isdict ional am ount  and their  

express st ipulat ion to the sam e “effect ively waived any relief in excess of the 

jur isdict ional am ount ”  and resulted in the defendants being unable to carry 

their  burden of prevent ing rem and.  I d.  Thus, Eat inger  recognizes that  when 

the plaint iffs plead specific dam ages less than jur isdict ional am ount  but  

refuse to st ipulate and waive relief in excess of that  am ount , the defendants 

m ay st ill be able to carry their  burden of proving the jur isdict ional am ount .  

Because Target  has failed to carry its burden here, the court  finds that  

federal jur isdict ion is not  proper and grants the plaint iff’s m ot ion to rem and.  



  The plaint iff m oves for fees and costs pursuant  to 28 U.S.C. § 

1447(c)  arguing that  Target  lacked “an object ively reasonable basis for 

seeking rem oval,”  Mart in v. Franklin Capital Corp. ,  546 U.S. 132, 141 

(2005) . The plaint iff points out  Target ’s unsupported allegat ions and its lack 

of legal and factual authority for rem oval. Target  sum m arily denies that  it  

lacked an object ively reasonable basis for rem oval.  

  “ ’Absent  unusual circum stances, courts m ay award at torney’s 

fees under § 1447(c)  only where the rem oving party lacked an object ively 

reasonable basis for seeking rem oval. Conversely, when an object ively 

reasonable basis exists, fees should be denied.’”   Porter Trust  v. Rural Water 

Sewer and Solid Waste Managem ent  Dist . No. 1,  607 F.3d 1251, 1253 (10th 

Cir. 2010)  (quot ing Mart in,  546 U.S. at  141) . The court  finds that  the 

plaint iff has shown the rem oval here was object ively unreasonable and that  

Target  is unable to art iculate an object ively reasonable basis for filing the 

not ice of rem oval. The state court  pet it ion here does not  allege dam ages 

exceeding $75,000.00, and the face of the pet it ion does not  describe an 

incident  or injur ies of such seriousness as to m ake it  likely for the 

jur isdict ional am ount  to be reached. The defendant  does not  proffer any 

evidence suggest ing a reasonable factual basis for believing this threshold 

would likely be reached. Finally, the plaint iff’s m ere refusal to st ipulate to an 

am ount  of dam ages less than the jur isdict ional am ount  is not  an object ively 

reasonable basis for rem oval, because this failure to st ipulate is not  a basis 



for federal jur isdict ion by itself.  The court  grants the plaint iff’s m ot ion for 

costs and at torney fees “ incurred as a result  of the rem oval,”  nam ely the 

reasonable am ount  of at torney's fees and costs incurred in preparing and 

filing the m ot ion to rem and and m ot ion for fees and costs.   

  The part ies are directed to confer and reach agreem ent  as to the 

am ount  of costs/ fees if possible. I f no agreem ent  is reached, the plaint iff 

shall file her m ot ion for determ inat ion of the cost / fees am ount  by Novem ber 

21, 2012. The m ot ion shall include “a statem ent  that  . .  .  the part ies have 

been unable to reach an agreem ent  with regard to the”  am ount  of 

costs/ fees, “a m em orandum  set t ing forth the factual basis”  for the cr iter ia 

relevant  in determ ining the reasonable costs/ fees, and “ t im e records, 

affidavits or other evidence”  in support  of the requested am ount  of 

costs/ fees. See D. Kan. Rule 54.2(c) . The defendant  shall have 14 days to 

file a response. I d.  at  54.2(d) .   

  The plaint iff also seeks sanct ions pursuant  to Fed. R. Civ. P. 11.   

The plaint iff has not  com plied with the procedural requirem ents for sanct ions 

under Rule 11 in failing to file a m ot ion separate from  any other m ot ion and 

in serving but  not  filing the m ot ion within the safe harbor period. For these 

reasons, the court  will sum m arily deny the request  for sanct ions, part icular ly 

after reviewing addit ional em ail subm it ted by the defendant ’s counsel 

regarding efforts to resolve the issue of rem and.   



  I T I S THEREFORE ORDERED the plaint iff’s m ot ion to rem and 

(Dk. 6)  is granted, the plaint iff’s m ot ion for fees and costs pursuant  to § 

1447(c) , (Dk. 7)  is granted, but  the plaint iff’s m ot ion for sanct ions pursuant  

to Fed. R. Civ. P. 11 (Dk. 7)  is denied;    

  I T I S FURTHER ORDERED that  the court  retains lim ited 

jur isdict ion for the sole purpose of determ ining the am ount  of costs/ fees 

pursuant  to the procedure out lined above. Subject  to that  reservat ion, this 

case is im m ediately rem anded to the Dist r ict  Court  of Shawnee County, 

Kansas. The clerk of the court  is directed to m ail a cert ified copy of this 

order to the clerk of the Shawnee County Dist r ict  Court  of Kansas pursuant  

to § 1447(c) .  

Dated this 31st day of October, 2012, Topeka, Kansas. 

 

s/  Sam  A. Crow_____________________                                  
Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 


