
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
KERRI  BUTLER, individually 
and as the m other and  
natural guardian of R.B.,   
 
    Plaint iffs, 
 
 vs.       Case No. 12-4092-SAC 
 
TARGET CORPORATI ON, 
 
    Defendant . 
 
 

MEMORANDUM AND ORDER 
 

  The case com es before the court  on the plaint iff’s unt im ely 

subm ission of fees and costs (Dk. 21)  and the defendant ’s response and 

object ion to the plaint iff’s subm ission (Dk. 22) . I n an order filed October 31, 

2012, the court  granted the plaint iff’s m ot ion to rem and and also granted 

her separate m ot ion pursuant  to 28 U.S.C. § 1447(c)  for fees and costs 

incurred as a result  of Target ’s object ively unreasonable rem oval of this 

act ion. (Dk. 18) . The court ’s order spelled out  the procedure for determ ining 

and im posing this order of fees and cost :    

The part ies are directed to confer and reach agreem ent  as to the 
am ount  of costs/ fees if possible. I f no agreem ent  is reached, the 
plaint iff shall file her m ot ion for determ inat ion of the cost / fees am ount  
by Novem ber 21, 2012. The m ot ion shall include “a statem ent  that  . .  .  
the part ies have been unable to reach an agreem ent  with regard to 
the”  am ount  of costs/ fees, “a m em orandum  set t ing forth the factual 
basis”  for the cr iter ia relevant  in determ ining the reasonable 
costs/ fees, and “ t im e records, affidavits or other evidence”  in support  
of the requested am ount  of costs/ fees. See D. Kan. Rule 54.2(c) . The 
defendant  shall have 14 days to file a response. I d.  at  54.2(d) .   
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(Dk. 18, p. 11) . 

  On January 10, 2013, the plaint iff filed a “subm ission of fees and 

costs”  that  sets forth her counsel’s typical hourly rate and a list ing of t im e 

spent  on different  m at ters result ing from  the rem oval. The filing asks for 

$1,740 (8.7 hours t im es $200 per hour) . (Dk. 21) . This filing fails to m eet  

several m aterial requirem ents of the court ’s pr ior order. I t  was not  filed by 

Novem ber 21, 2012, and is devoid of any request  for extension of t im e or 

showing of excusable neglect . I t  does not  include a statem ent  that  the 

part ies have been unable to reach an agreem ent  on the am ount  of 

costs/ fees. According to the defendant ’s filing, the “ [ p] laint iff’s counsel never 

m ade contact  with defendant ’s counsel at tem pt ing to reach an agreem ent  to 

costs and fees.”  (Dk. 22, p. 3) . Finally, the plaint iff’s subm ission does not  

include any affidavit  or other evidence in support  of the hours listed in the 

subm ission. 

  I n light  of the plaint iff’s com plete failure to follow the court ’s 

pr ior order based on requirem ents cited from  D. Kan. Rule 54.2, the 

defendant  asks the court  to deny or overrule the plaint iff’s subm ission or to 

award no fees or costs to the plaint iff.  The defendant ’s response plainly put  

the plaint iff on not ice of the deficiencies with her filing. Despite this not ice, 

the plaint iff has not  filed any reply nor m ade any at tem pt  to com ply with the 

court ’s order and the requirem ents of D. Kan. Rule 54.2.  



  The court  is convinced that  these circum stances warrant  no 

award of fees and costs here:   

Finally, plaint iffs have failed to com ply with the required procedure set  
out  in D. Kan. Rule 54.2. That  rule provides for a m ot ion for statutory 
at torney fees, then prom pt ly- init iated consultat ion with the opposing 
party, and then the filing of a m em orandum  with the factual basis for 
the m ot ion. See id.  The rule expressly provides that  the court  m ay not  
consider a m ot ion for fees unt il the m oving party has filed a statem ent  
of com pliance with the consultat ion requirem ent . I n this case, plaint iffs 
filed their  m ot ion and support ing m em orandum  sim ultaneously, 
without  a statem ent  or any other suggest ion of a consultat ion with 
Purolite. I ndeed, even after Purolite pointed out  this defect  in its 
response brief, plaint iffs refused to cure that  defect  or even to address 
the local rule in their  reply br ief.  Therefore, plaint iffs' m ot ion is 
properly denied for that  reason as well.  

 
Layne Christensen Co. v. Bro-Tech Corp.,  871 F.Supp.2d 1104, 1124 (D. 

Kan. 2012) . Not  only did the plaint iff fail to com ply with all m aterial parts of 

the court -ordered procedure adapted from  its local rule, but  the plaint iff also 

offers no explanat ion or just ificat ion for doing so. The court  cannot  sanct ion 

such disregard with any award of fees and costs.  

  I T I S THEREFORE ORDERED that  the court  retaining lim ited 

jur isdict ion of this m at ter for the sole purpose of determ ining the am ount  of 

costs/ fees pursuant  to the procedure out lined above hereby awards no fees 

and costs to the plaint iff for the reasons stated above.  

Dated this 20 th day of February, 2013, Topeka, Kansas. 

 

s/  Sam  A. Crow      
Sam  A. Crow, U.S. Dist r ict  Senior Judge 

 


