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 I N THE UNI TED STATES DI STRI CT COURT FOR THE 
 DI STRI CT OF KANSAS 
 
 
CHAD LI NCOLN REEL, 
 

Plaint iff,  
 

Vs.  No. 12-4153-SAC 
 
CAROLYN W. COLVI N, 
Act ing Com m issioner of Social Security, 
 

Defendant . 
 

 MEMORANDUM AND ORDER 

  This is an act ion reviewing the final decision of the defendant  

Com m issioner of Social Security ( "Com m issioner")  that  denied the claim ant  

Chad Lincoln Reel’s ( “Reel” )  applicat ion for supplem ental security incom e 

alleging the disabilit y onset  set  date of January 1, 2009, based on short - term  

m em ory loss, inabilit y to stay focused, and easily dist racted. (R. 51) . The 

adm inist rat ive law judge ( “ALJ” )  filed his decision on March 28, 2012, finding 

that  Reel was not  disabled. (R. 11-20) .  

  Reel was not  represented by counsel before the ALJ, as his counsel 

withdrew after his reconsiderat ion was denied. (Dk. 88) . Reel signed the 

“Statem ent  of Claim ant ”  asking for the rem oval of his counsel, and in the box 

asking for the date of his signature, Reel wrote in his bir thdate. (R. 97) . At  the 

hearing, the ALJ asked Reel whether he understood his r ight  to have 

Reel v. Social Security Administration, Commissioner of Doc. 21

Dockets.Justia.com

http://dockets.justia.com/docket/kansas/ksdce/5:2012cv04153/89715/
http://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2012cv04153/89715/21/
http://dockets.justia.com/


 
 2 

representat ion and the availabilit y of representat ives through other agencies. 

(R. 27) . The ALJ then asked if he was ready to proceed and whether he had 

signed the waiver of the r ight  to representat ion form . (R. 27-28) . While the 

claim ant  answered yes to all of these quest ions, the waiver form  shows that  

Reel signed it  without  answering or circling any of the responses found on the 

form . (R. 134) . As tested in October of 2010, Reel’s full scale I Q was 63, and 

the psychologist  who did this test ing observed in Septem ber of 2010 that  Mr. 

Reel “appeared to be in physical pain.”  (R. 258, 263) . 

  Following the ALJ’s decision, Reel obtained counsel who assisted 

him  in request ing an out -of- t im e review by the Appeals Council.  The Appeals 

Council found “good cause”  for the unt im ely request . With the assistance of 

counsel, Reel subm it ted addit ional evidence consist ing of m edical records 

showing his t reatm ent  for what  the orthopedic surgeon described as “ fair ly 

significant  lower back com plaint ”  that  has t roubled him  “ for about  eight  years.”  

(R. 284) . The records are of three visits in May and June of 2012 in which the 

surgeon discusses the results of x- rays and two MRI s and notes in part , 

“degenerat ive changes at  L4-5,”  “a facet  inject ion at  L4-5,”  (R. 286) , and 

“degenerat ive changes in the m id to upper thoracic levels with som e m ild disc 

bulging”  (R. 287) . On the first  visit ,  the surgeon observed that  the Reel m oved 

slowly on and off the exam inat ion table, “has a m arkedly dim inished range of 

m ot ion to lower lum bosacral spine with discom fort  in all planes,”  and showed 
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“discom fort  on light  palpat ion over the lower lum bosacral region.”  (R. 283)  On 

the record from  the last  visit ,  the surgeon noted that  the effect iveness of the 

inject ion was yet  to be seen and that  Reel was seeking disabilit y as Reel feels 

“he is quite debilitated”  and when “he is up m oving around on his feet  then he 

has great  difficulty.”  (R. 287) . The surgeon inst ructed Reel to be seen on an as 

needed basis. I d.  

  The Appeals Council’s decision denied the request  for review and 

said that  it  had “considered the reasons you disagree with the decision and the 

addit ional evidence.”  (R. 1)  As for the addit ional evidence of a back 

im pairm ent , the Appeals Council’s decision does not  discuss the evidence but  

m erely finds “ that  this inform at ion does not  provide a basis for changing the 

Adm inist rat ive Law Judge’s decision”  (R. 2) . Am ong the issues on appeal is Mr. 

Reel’s argum ent  that  a rem and for m aterial addit ional evidence is appropriate.  

   Because the Appeals Council denied Reel's request  for review, the 

ALJ's decision is the Com m issioner 's final decision on review. Doyal v. 

Barnhart ,  331 F.3d 758, 759 (10th Cir. 2003) . The Appeals Council,  however, 

listed and accepted as an exhibit  the May and June 2012 reports from  Kansas 

Orthopedics and & Sports Medicine. (R. 4) . The general rule is that  “ the 

Appeals Council m ust  consider addit ional evidence offered on adm inist rat ive 

review—after which it  becom es a part  of our record on judicial review—if it  is 

(1)  new, (2)  m aterial, and (3)  related to the period on or before the date of the 
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ALJ’s decision.”  Krauser v. Ast rue,  638 F.3d 1324, 1328 (10th Cir. 2011) . The 

Appeals Council here considered the m edical records of the claim ant ’s visits for 

back pain in May and June of 2012. When the Appeals Council accepts and 

considers the new evidence, “ then the quest ion on appeal is whether the ALJ's 

decision was supported by substant ial evidence in light  of the new evidence.”  

Padilla v. Colvin,  2013 WL 1908910 at  * 1 n.1 (10th Cir. 2013) .  

  Other than ident ifying the m edical records as com ing from  Kansas 

Orthopedics & Sports Medicine, the Appeals Council m akes no specific m ent ion 

of Dr. Michael Sm ith or reports showing that  he exam ined the claim ant  on 

three occasions, reviewed the results of the claim ant ’s x- ray and MRI s, and 

t reated the claim ant  with a facet  inject ion with addit ional appointm ents on an 

as needed basis. The Appeals Council’s decision does not  m ent ion Dr. Sm ith by 

nam e, does not  discuss or sum m arize the substance of his findings, and does 

not  provide any evaluat ion of his m edical opinions. The only statem ent  

appearing in the Appeals Council’s decision is “ that  this inform at ion does not  

provide a basis for changing the Adm inist rat ive Law Judge’s decision.”  (R. 2) .  

  The ALJ’s residual funct ional capacity ( “RFC” )  assessm ent  did not  

include any exert ional lim itat ions or im pairm ents. The ALJ found that  Reel 

could “perform  a full range of work at  all exert ional levels.”  (R. 15-16) . The ALJ 

assum ed in his quest ions to the vocat ional expert  that  the claim ant  had “no 

exert ional lim itat ions.”  (R. 46) . The ALJ’s decision did not  review this evidence 
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of an exert ional lim itat ion and pursued no invest igat ion of this im pairm ent . 

The opinion of an exam ining physician is to be considered and “specific, 

legit im ate reasons for reject ing it ”  are to be given. Doyal v. Barnhart ,  331 F.3d 

at  763. The Appeals Council’s decision does not  ident ify or discuss any of the 

relevant  factors. I t  provides no specific or legit im ate reasons for reject ing 

evidence of an exert ional lim itat ion. Dr. Sm ith’s opinion is new and m aterial 

evidence that  cont radicts the ALJ’s decision and shows it  to be unsupported by 

substant ial evidence. 

  The Com m issioner argues on appeal that  the addit ional evidence 

does not  establish significant  physical lim itat ions before the date of the ALJ’s 

decision and points to record evidence regarding the plaint iff’s own reports of 

physical lim itat ions. The Com m issioner also const rues Dr. Sm ith’s reports as 

m inim al t reatm ent  consistent  with no disabling pain. None of these points 

appears in the decisions of the ALJ or the Appeals Council.  “ [ T] he dist r ict  court  

m ay not  create post -hoc rat ionalizat ions to explain the Com m issioner’s 

t reatm ent  of evidence when that  t reatm ent  is not  apparent  from  the 

Com m issioner’s decision itself.”  Grogan v. Barnhart ,  399 F.3d 1257, 1263 

(10th Cir. 2005)  (citat ions om it ted) .   

  Because “ the Appeals Council’s decision offers nothing to show 

that  it  properly evaluated this new evidence and that  it  did anything m ore than 

“perfunctor ily adhere”  to the ALJ’s decision, the court  m ust  rem and for a 
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disabilit y decision that  considers . .  .  [ this new m edical evidence]  in 

conjunct ion with all the other evidence in the ent ire record.”  Roland v. Colvin, 

2013 WL 4401880 at  * 6 (D. Kan. Aug. 15, 2013)  (cit ing See Flowers v. 

Com m issioner of Social Security ,  441 Fed. Appx. 735, 745, 2011 WL 4509878 

at  * 8 (11th Cir. 2011) ;  see also Harper v. Ast rue,  428 Fed. Appx. 823, 2011 

WL 2580336 at  * 2- * 3 (10th Cir. 2011) ) .   

  I T I S THEREFORE ORDERED that  the decision of the Com m issioner 

is reversed and the case is rem anded pursuant  to sentence four of 42 U.S.C. § 

405(g)  for further proceedings consistent  with this m em orandum  and order. 

  Dated this 28th day of January, 2014, Topeka, Kansas. 
 
 
 
    s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge   

   


