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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL JAY JOHNSON, )

)

Plaintiff, )

)

V. )
) Case No. 13-3023-CM

KELLY HUGHES, )

)

Defendant. )

)

MEMORANDUM AND ORDER

Plaintiff Samuel Jay Johnson fidehis civil rights action prge on February 8, 2013. Despitg
being on file for over a year, the edsas progressed little. The magitt judges assigned to the cag
have yet to successfully conduci@eduling conference because @iiqiff's repeated failure to
participate. Most recently, pldiff failed to participate in both Rule 26(f) planning conference, as
well as a telephone scheduling conference with the.cditer the missed coafence call, Magistrateg
Judge Teresa J. James entered an order dirgtaimgiff to show causevhy the case should not be
dismissed for failure to prosecutBut plaintiff did not timely respontb the order. The case is now
before the court for considerationwhether dismissal is appropriate.

Case History

The following timeline represents a brief summaiyplaintiff’s participation in this case (or
lack thereof):

e July 12, 2013:Magistrate Judge David J. Waxse a¢tlephone schedugrconference for

September 5, 2013, and ordered the parties t@ipate in a Rule 26(fplanning conference

no later than August 22, 2013.
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August 15, 2013: Defense counsel sentatter to plaintiff, infoming him that she did not
have current contact information for hirounsel included a proposed planning report.
August 29, 2013: Defense counsel submitted the praggbplanning report to Judge Waxse
without the benefit oplaintiff's input. Counsl explained to Judgé/axse that she had not
received any communication from plaintiff.

September 4-5, 2013.Judge Waxse cancelled the schedutionference and ordered plainti
to show cause why the case shouldb®tismissed for lack of prosecution.

September 6, 2013:Plaintiff emailed the Clerk’s Offie, providing a new mailing address.
September 27, 2013:Plaintiff responded to the order to show cause.

October 29, 2013: The undersigned judge found tllsgmissal was not warranted, but
admonished plaintiff that “he must keep his contact information updated and respond in
timely fashion to the court and taquiries from defense counsthe does not want the court
to consider dismissing the case for lackrdsecution at a latelate.” (Doc. 19.)

November 6, 2013:Judge Waxse set another schedutiagference for January 13, 2014, a
ordered the parties to submiethplanning report and Rule 26(a) disclosures by January 6,
2014.

December 4, 2013:Defense counsel sent anothespgased report to plaintiff by mail.
December 18, 2013:Defense counsel followed up by email.

December 19, 2013 Defense counsel wrote plaintiff anothetter, advising plaintiff that she
would call him at 2:00 p.m. on December 23, 20C8unsel also emailed the information to
plaintiff and called him.Plaintiff did not answer.

December 23, 2013:Defense counsel called plaffitbut plaintiff was unavailable.
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e January 6, 2014: Defense counsel again wrote Juligaxse, including a proposed Report of

Parties’ Planning Meetingithout plaintiff's input.
e January 13, 2014: Defense counsel joined the phone eoance but plaintifflid not. Plaintiff
also was not available at the numhergave the court in September 2013.
e January 24, 2014: Judge James entered an ordehtmscause why the case should not be
dismissed. Plaintiff's deadknto respond was February 10, 2014.
e January 29, 2014: A certified mail receipt was returnedttvia signature that appears to mat
plaintiff's signature on his complaint.
e February 10, 2014: The deadline to show cause pasagth no response by plaintiff.
Analysis
Under Fed. R. Civ. P. 41(b) and D. Kan. R. 41.&,dburt may dismiss action if the plaintiff
fails to comply with a court order or the Federal RwéCivil Procedure, af the plaintiff fails to
prosecute his case. A Rule 41(b) dismissal is etpnt#o an adjudication on the merits and is with
prejudice, meaning that plaintiff cannot re-file his claimsd.Fe Civ. P. 41(b). When evaluating
grounds for dismissal of an action, theud looks to the following factors:
(1) the degree of actual prejod to the defendant; (2) tlemount of interference with
the judicial process; . . . (3) the culpabildfthe litigant; (4) whether the court warned
the party in advance that dismissal thie action would bea likely sanction for
noncompliance; and (5) the efficacy of lesser sanctions.
Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992) (imtaf citations omitted). The court
examines each of these factors below.
First, the court determines that defendzas been prejudiced by plaintiff's lack of
participation. Defense counsel has engaged in numerous attempts to contact plaintiff and com

court orders. Plaintiff has notsgonded. Defendant has had pldiistiallegations pending in an ope

court case for over a year, with no end in sight. nifgion the other hand, Bashown little interest in
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pursuing his claims or following court orders. ldigions have resulted unreasonable prejudice to
defendant. This factor wghs in favor of dismissal.

Second, plaintiff has unreasonably mfiéeed with judicial processThe court has an interest i
making sure cases have forward progression. fféoterely manage its caseload, the court requires|
scheduling orders and needs to be able to cont@agatiies. The magistrgiedges have attempted
twice to implement a scheduling order so thatnitiis claims can be heard. The undersigned judd
has had to consider twice whet plaintiff's case should bestnissed. Plaintiff has been
nonresponsive and disrespectful of the court’s timas fHttor also weighs favor of dismissal.

Third, the court finds plaintiff culpable forsiconduct. Initially, it seemed reasonable to
believe that plaintiff had againawed, but failed to update his corttadformation with the court or
defense counsel. This alone would have beeftraxy to the court’s por admonition. But the
certified mail receipt returned aanuary 29, 2014 tells a differentist. The receipt suggests that
plaintiff has not, in fact, movedTlhe signature on the receipt &gjps to match that on plaintiff's
complaint. Upon comparison of the two doants, the court can reach only one reasonable
conclusion: Plaintiff has beententionally ignoring correspondea and orders. This behavior

demonstrates plaintiff's culpahiil, and the third factor also vghs in favor of dismissal.

Fourth, the court has warned piaff three times that his case might be subject to dismissal.

Both orders to show cause advisediiff of the possibilityof dismissal, as dithis court’s order filed
October 29, 2013. This factor supports dismissal.

Finally, the court is unaware ohather sanction that would be effiee. Plaintiff filed his case
in forma pauperis and proceeds pro se. The court has no reason to believe that he would be a
a monetary sanction or would be inclined to followoart order to do so. Dismissal appears to be

most appropriate sanction umdke circumstances.
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Plaintiff has failed to prosecute his case. hds ignored defense counsel and the court. And
these actions appear to be deliberate. Furtheriti@epurt has warned pldaiii that his actions might
result in dismissal, and the court doubts that amathection would be effecév Based on plaintiff's
behavior and its impact, the court determines thet#se should be dismissed with prejudice for lack
of prosecution.

IT IS THEREFORE ORDERED that this case is dismissed with prejudice for failure to
prosecute.

The case is closed.

Dated this 7 day of May, 2014, at Kansas City, Kansas.

g Carlos Murguia

CARLOSMURGUIA
United StatesDistrict Judge




