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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PIERRE WATSON,

Plaintiff,

VS. Case No. 13-cv-3035-EFM

JOSH EVANS, et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Pierre Watson procee@so seandin forma pauperion an amended complaint
he filed while incarcerated in the United States Penitentiary in Leavenworth, Kansas. In his
amended complaint, Plaintiff seeks compensatorg punitive damages alleging violations of
his constitutional rights unddivens v. Six Unknown Named Ateof the Federal Bureau of
Narcotics'  Three of the four named Defemig—USP Leavenworth Warden Lisa
Hollingsworth, Bureau of Prisons (“BOP”) Regial Counsel Richard Schott, and BOP Regional
Director Michael Nalley—have |Bd a Motion to Dismiss Plaifits Complaint, Or in the
Alternative, for Summary JudgmiefDoc. 34), which is presestlbefore the Court. For the

following reasons, the Court grants Defendants’ motion.

1403 U.S. 388 (1971).
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l. Factual and Procedural Background?

Plaintiff Pierre Watson is a former federamate who was previously incarcerated at
USP Leavenworth. Plaintiff served a seventy rhagntence for bank fraud, in violation of 18
U.S.C. 88 1344 & 2, which was imposed by the WD&trict Court for the Eastern District of
Missouri. Plaintiff was firs incarcerated with the BOP on September 30, 2009. He was
incarcerated at USP Leavenworth from June 8, 2011, through September 14, 2011. On
December 27, 2013, he transferred to a halflvayse, and was released from his federal
sentence on May 8, 2014, via good-conduct time.

Plaintiff asserts that on June 27, 2011ni&e Correctional Officer Defendant Evans
physically assaulted him causing severe face @ad ftrauma. Plaintiff alleges that Defendant
Hollingsworth conspired with Defendant Schattd Defendant Nalley by failing to discipline
Defendant Evans for his actions against Plgjnty keeping Plaintiff in the Special Housing
Unit after the alleged assault; and by failingatsswer grievances, letters, and correspondence
from other agencies. Plaifitialso asserts that Defendant Hollingsworth refused to answer
Plaintiff's initial administrative remedy claimpgered up medical reports, attempted to discard
security cameras that contained footage of thgedleassault, and refusedaioswer grievances.

Plaintiff alleges he took the following actionsfiling an administrative claim with the
BOP regarding the alleged assault and Defendantsequent conduct: Plaintiff claims that on
June 29, 2011, he filed an informal resolutioorm at USP Leavenworth concerning medical

attention that went unanswerd@laintiff claims that on Julyl6, 2011, he filed an institution-

2 Because Defendants filed an alternative motionsiemmary judgment, the Court has set forth the
uncontroverted facts, and they are related in the light most favoratile ton-moving party in accordance with
summary judgment procedures.



level administrative remedy concerning beiagsaulted and not receiving adequate medical
attention; on August 3, 2011, Plaintiff allegedly dilan appeal to the Regional Director that was
unanswered; and on August 25, 2011, Plaintiff atlgéiled a Central Office appeal that was
unanswered.

The BOP has a four-part administrative resn@rogram designed to address a federal
inmate’s concerns regarding any aspect obhiser confinement. Since July 1990, the BOP has
maintained information regarding inmate nadistrative complaintsfiled under the BOP’s
Administrative Remedy Program anational database called “SERIY.” This database tracks
administrative grievances filed hyrisoners and allows a searoh claims and their subject
matters. The administrative records in the SENTRY database are not purged and can be
searched as far back as inception of the system.

A review of Plaintif’'s administrative remedy data shotst Plaintiff filed twenty-seven
administrative remedy claims during his incartiera The data statethat Plaintiff filed
Administrative Remedy Bl 654097-R1 on August 29, 2011, to the North Central Region
concerning an “Assault by Staft.”This claim was rejected because (1) it was submitted to the
wrong level or office; (2) it should have been dilat the institution level before filing at the
region; and (3) Plaintiff didnot attempt information resolution before submission of an
administrative remedy and/or Plaintiff did not pr&inecessary evidence of attempt at informal
resolution. Plaintiff alsdiled Administrative Remedy dl 654441-F1 on August 31, 2011, to
the institution. The claim was rejected because (1) Plaintiff did not submit his remedy through

his counselor or other authpeid person; (2) Plaintiff dichot submit a complete set (4

3 SENTRY Administrative Remedy Data, Doc. 35-2, p. 36.



carbonized copies) of the request or appeainfo3) Plaintiff did not attempt information
resolution before submission of an admintste remedy and/or Plaiiff did not provide
necessary evidence of attempt at informal ltggm; (4) Plaintiff may only submit one letter-
sized continuation page; and (5aiptiff’'s request was untimely. The rejection also informed
Plaintiff that that the matter was referrechtoappropriate depanent for review.

Plaintiff filed this lawsuit on Februarg8, 2013. He subsequently filed an amended
complaint on January 21, 2014, alleging violations of his Eighth Amendment rights and seeking
compensatory and punitive damages as authoriz&iveyns The Court issued summons for all
four Defendants. Although Defendants Scleottl Nalley were properly served, the process
packets for Defendants Hollingworth and Esawere returned unexecuted. Defendant
Hollingsworth, however, still sought and obtained authority foreasgmtation in tis suit by the
Department of Justick. Defendants Hollingsworth, Schott, and Nalley then filed a Motion to
Dismiss Plaintiff’'s Complaint Or in the Alteative for Summary Judgment (Doc. 35).

. Analysis

Plaintiff brings this action undeBivensalleging violations of his Eighth Amendment
rights. InBivens the Supreme Court recognized an lieg private right of action for money
damages by victims seeking relief against federal agents who committed constitutional violations

in the performance of their official dutiesA Bivensaction is the federalounterpart to actions

* Defendant Evans has not sought representation from the Department of Justice, and as obfttieisiate
Order, he still has not been served. Accordinglyfebgant Evans has not joined in Defendant Hollingsworth,
Schott, and Nalley’s Motion to Dismiss, Or iretAlternative, Motion for Summary Judgment.

5403 U.S. at 396-97.



brought against state officials under 42 U.S.C. § 982\ plaintiff asserting a claim under
Bivensmust show the violation of a valid congtional right by a persoacting under color of
federal law.”

Plaintiff asserts claims against Defendahtollingsworth, Schott, and Nalley in both
their official and individual capacities. Defendawbntend that Plaintiff's claims against them
in their official capacity should be dismissed unBed. R. Civ. P. 12(b)jIfor lack of subject
matter jurisdiction. Defendants also contend tR&intiff's claims aginst them in their
individual capacity should be dismissed unéed. R. Civ. P. 12(b)(6) for failure to state a
claim, or in the alternativehe Court should grant summary judgment in their favor. The Court
first will address Plaintiff's claims againddefendants in their offial capacity and then
Plaintiff's claims against Defendamnin their individual capacity.

A. Official Capacity Claims

1. Rule12(b)(1) Standard

Under Rule 12(b)(1), a court may dismissaanplaint based on laak jurisdiction over
the subject matter of the complaint. Becauskerfal courts are courts of limited jurisdiction,
they presume a lack of jurisdictién.Plaintiffs bear the burdeof alleging sufficient facts to

overcome this presumption.

® Hartman v. Moore547 U.S. 250, 255 2.(2006). BecauseBivenssuit and a § 1983 suit are equivalent,
this Court cites to botBivensand § 1983 cases as authority.

" Deville v. Crowell 2011 WL 4526772, at *4 (D. Kan. Sept. 28, 2011).
8 Marcus v. Kan. Dep’t of Revenue70 F.3d 1305, 1309 (10th Cir. 1999).

91d.



Rule 12(b)(1) motions generally take two forthsThe first form is a facial attack on the
complaint’s allegations as to subject matter jurisdictiorin reviewing this form, a court must
accept the allegations in the complaint as tfu&he second form is a factual attack, which goes
beyond the allegations in the complaint, andlleimges the facts upowhich subject matter
jurisdiction depend$® When reviewing a factual atie a court may not presume the
truthfulness of the comghet’s factual allegations! A court has wide discretion to review
outside documents, such as affidavits.

2. Lack of Subject Matter Jurisdiction

To the extent Plaintiff has asserted claiagminst Defendants in their official capacity,
these claims are construed asimis against the United Stat8sSovereign immunity shields the
federal government and its agencies from suit absent a WaiVkris axiomatic that the United
States may not be sued withowt @tonsent and that the existenceafsent is a prerequisite for

»l8

jurisdiction. A plaintiff has the burden to showaththe federal government has waived

9Holt v. United Statest6 F.3d 1000, 1002-03 (10th Cir. 1995).
1d. at 1002.

24,

131d. at 1003.

¥d.

Bd.

6 SeeAtkinson v. O'Neill 867 F.2d 589, 590 (10th Cir. 1989) (“When an action is against named
individual defendants, but the acts complained of consist of actions taken by defendants in their officiglampacit
agents of the United States, the actioim ifact one against the United States.”)

" Dep’t of the Army v. Blue Fox, InG25 U.S. 255, 260 (1999).

18 United States v. Mitchelt63 U.S. 206, 212 (1983).



sovereign immunity? Any waiver of governmental immity must be narrowly construed in
favor of the governmenrt. It will not be implied?*

The United States has not waived its sovereign immunity for constitutional miscénduct.
Therefore Bivensclaims are not actionable against thatebh States, federal agencies, or public
officials acting in their official capaciti€s. Accordingly, Plaintiff'sclaims against Defendants
Hollingsworth, Schott, and Nalley in their offaticapacity are barrday sovereign immunity.

B. Individual Capacity Claims

1. Rule 56 Standard

Both parties provide evidence outside theaplings, and thereforéhe Court construes
Defendants’ Motion to Dismisgnder Rule 12(b)(6) as one for summary judgment under Rule
56.%

Summary judgment is appropriate if theving party demonstrates that there is no
genuine issue as to any matefadt, and the movant is entidéo judgment as a matter of I1&W.

A fact is “material” when it is essential to tleéaim, and issues ofa€t are “genuine” if the

19 See Normandy Apartmentsd. vs. U.S. Dep’t of Housing & Urban De854 F.3d 1290, 1295 (10th Cir.
2009).

“'See Lane v. Pen&l8 U.S. 187, 192 (1996).
Zd.

22 See FDIC v. Meyer$10 U.S. 471, 477-78 (1994) (holding actions for constitutional torts may not lie
against the United States).

Z|d.; see also Farmer v. Perrjl275 F.3d 958, 963 (2001).

% SeeFed. R. Civ. P. 12(d) (stating that if “matterdside the pleadings are pessed to and not excluded
by the court, the motion must be treated as one for summary judgment under Rue8’);. Shalala228 F.3d
1137, 1140 n. 1 (10th Cir. 20008ee also Marquez v. Cable One, .63 F.3d 1118, 1121 (10th Cir. 2006)
(finding that the plaintiff had “explicit notice” where ghmotion’s title referenced summary judgment in the
alternative and the motion included materials outside the pleadings).

% Fed. R. Civ. P. 56(c).



proffered evidence permits a reasonable jurgeoide the issue igither party’s favof° The
movant bears the initial burden of proof and msisbw the lack of evidence on an essential
element of the claifi’ If the movant carries this initidurden, the nonmovant that bears the
burden of persuasion at trial may not simplgtren its pleading but must instead “set forth
specific facts” that would be admissible in eande in the event of trial from which a rational
trier of fact could find for the nonmovafit. These facts must be clearly identified through
affidavits, deposition transcriptsy incorporated exhibits—colusory allegations alone cannot
survive a motion for summary judgmént. The Court views all evidence and reasonable
inferences in the light most favoratiethe party opposing summary judgm#ht.

Plaintiff is proceeding pro se. The Court therefore reviews hisiptgadncluding those
related to Defendants’ motion, “liberally and h®lthem to a less stringent standard than those
drafted by attorneys’* The Court, however, cannot assume the role of advocate for the pro se
litigant3? Likewise, Plaintiff's pro sestatus does not relieve hiitom the obligation to comply

with procedural rulesncluding the Federal Res of Civil Procedurd®

% Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 20086).

2" Thom v. Bristol-Myers Squibb C@&53 F.3d 848, 851 (10th Cir. 2003) (citifglotex Corp. v. Catrett
477 U.S. 317, 322-23 (1986)).

2d. (citing Fed. R. Civ. P. 56(e)).

29 Mitchell v. City of Moore, Okla218 F.3d 1190, 1197 (10th Cir. 2000) (citikdler v. Wal-Mart Stores,
Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

% LifeWise Master Funding v. Teleba®?4 F.3d 917, 927 (10th Cir. 2004).
3 Trackwell v. United States Goy472 F.3d 1242, 1243 (10th Cir. 2007) (quotations omitted).

%2 Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (“[W]e do not believe it is the proper function of
the district court to assume the role of advocate for the pro se litigant.”).

3 Murray v. City of Tahlequah, Okla312 F.3d 1196, 1199 n.2 (10th Cir. 2002).



2. Exhaustion of Administrative Remedies

Defendants first argue th#éhe Court should grant sunamy judgment in their favor
because Plaintiff failed to exhaust his admmaiste remedies. The Prison Litigation Reform
Act of 1995 (*PLRA”) requires inmates to exis “such administrative remedies as are
available” before initiatinguit over prison conditior8. This exhaustion requirement applies to
Plaintiff's claims brought undeBivens® When a prisoner fails to present claims through the
full administrative remedy process, such claims are subject to disfiissaaddition, “[flailure
to exhaust is an affirmative defense under the PLEA&ccordingly, the burden of proof is on
Defendants®

The administrative remedy process availabléninates in federal custody is the BOP’s
Administrative Remedy Prograf. Under this program, an inmate must first attempt informal
resolution of the inmate’s grievante.If unsuccessful, the inmate may then submit a complaint
to the Warden of the prison with apy of the informal resolution attach&d.An inmate has

twenty days from the time of the incitteto submit a complaint to the Ward®n. If the inmate

%42 U.S.C. § 1997¢(a).

% See Porter v. Nussl&34 U.S. 516, 525 (2002) (“[Flederal prisoners suing uBdems. . . , must first
exhaust inmate grievance procedures just as state prisoners must exhaust administrative processes prior to instituting
a § 1983 suit.”)

% See Jones v. Back49 U.S. 199, 211 (2007) (“There is no question that exhaustion is mandatory under
the PLRA and that unexhausted claims cannot be brought into court.”).

37 Jones 549 U.S. 199.

% Roberts v. Barrerast84 F.3d 1236, 1241 (10th Cir. 2007).
39 See generally28 C.F.R. Part 542, Subpart B.

%028 C.F.R. §542.13

“d.

“21d. § 542.14.



is not satisfied with the Warden'’s response ® domplaint, he may appeal to the appropriate
Regional Director, and then finglto the Director, National Inmat&ppeals, in the Office of the
General Counséf Where an inmate reasonably believes a matter is sensitive and would
endanger his safety or well-being if its subs@awere widely known, the inmate may submit his
initial complaint directly to the Regional Manager instead of the Wdfdefihe Regional
Manager may accept the request or may advisprtbener to initiate the grievance procedure at
the local levef®

An inmate is required to comply with tB®P’s Administrative Remedy Program even if
the inmate is released during pendency of the tibga The Tenth Circuit has held that the time
frame for determining whether a plaintiff isqered to exhaust his administrative remedies
under the PLRA is whether the plaintiff svancarcerated at ¢htime he filed suit® Here,
Plaintiff filed his original complaint on Febmya28, 2013. It is undisputed that Plaintiff was
incarcerated at the time he filed suit. Therefdre was required to comply with the PLRA’s
exhaustion requirement.

Defendants assert that Plaintiff failed tdhaust administrative remedies on the claims he
asserts undaBivens namely, his claims concerning th&eged assault in June 2011, the alleged
tampering of evidence, his improggdacement in the Special Housing Unit, failure to respond to
grievances or correspondence from other ageramnesan overall conspiracy. Defendants have

attached two pages of entries from the SENTRY database showimgiffdaadministrative

*31d. § 542.15(a).
*1d. § 542.14(d).
®1d.

6 Norton v. City of Martietta432 F.3d 1145, 1150 (10th Cir. 2005).

-10-



remedy claims. Two of these entries—afgEly-ID Nos. 654097-R1 and 654441-F1—reference
“assault by staff’ and “alleges assault by staff.Plaintiff fled Remedy-ID No. 654097-R1 with

the North Central Region. It was rejected bsea{l) Plaintiff submitted it to the wrong office;

(2) Plaintiff should have filed theemedy at the institution levednd (3) Plaintiff did not attempt
informal resolution or provide necessary @rnde of informal resolution. Plaintiff then
submitted Remedy ID No. 654441-F1 to the institutittwas rejected because (1) Plaintiff did
not submit the remedy through his counsel or ro#nghorized person; (2) Plaintiff did not
submit a complete set of the request appeal form; and Plaintiff did not attempt informal
resolution or provide necessaryidance of informal resolution; (3) Plaintiff may only submit
one letter-sized continuat page; and (4) Plaintiff's request was untimely.

The Court finds the rejection of Plaintiffieiministrative claims to be hypertechnical and
not within the spirit of the PLRA. The B®s Administrative Remedy Program should be
enforced so that it addressasd resolves inmates’ disputasd grievances. Instead, the BOP
appears to be taking advantage of uncounsefet unrepresented inmates by rejecting their
administrative claims on trivial procedural matters. The evidence shows that Plaintiff filed his
first administrative claim with the Regional Qfé in accordance with ¢hBOP’s exception that
allows inmates to file sensitive grievances atriggonal level. When that was rejected, Plaintiff
filed a second administrative claim at the insiita level that was oncagain rejected on minor

technicalities. Defendants’li@nce on minor techniciéies is not enough tovercome Plaintiff’s

" SENTRY Administrative Remedy Data, Doc. 35-2, p. 36.

-11-



efforts to comply with BOP procedure and insuidi to show that Plaintiff did not comply with
the PLRA’s exhaustion requiremamigarding his assault claiff.

In addition, the Court findshat Defendants did not me#teir burden to show that
Plaintiff did not exhaust his admistrative remedies with respect to his claims of evidence
destruction, improper placement in the Special Hgu&nit, and conspiracy. With regard to
these claims, Defendants only refer the Courth® two page attachment from the SENTRY
database showing Plaintiff's administrative slai The Court, however, cannot discern from
this attachment that Plaintiff failed to exhabgt remedies with respeto these claims. The
attachment only contains general labels regardhe content of Plairitis claims, and several
labels describing Plaintiff's fihgs contain acronyms that hold m@aning for the Court. These
labels do not provide sufficient informationrfthe Court to determine what administrative
claims Plaintiff actually filed. Furthermor®Jlaintiff has submitted evidence showing that in
claim No. 654441-F1, he specifically brought up thsue that he was improperly placed in the
Special Housing Unit. Thereforthe Court finds that Defendarttave not met their burden to
show that Plaintiff failed toxdaust his administrative remedies.

2. Qualified Immunity
Defendants next assert that they are edtitequalified immunity on Plaintiff's claims.

Qualified immunity protects government offigalperforming discretionary functions from

8 Plaintiffs second administrativelaim—No. 654441-F—was rejected jrart because it was untimely.
Unlike the other reasons listed in the BOP's rejection notices, the Court finds that timeliness may be a valid basis for
finding that an inmate did not exhaust his administrative remedies. In this case, however atlyereston of fact
regarding whether Plaintiff's administragivclaim was timely filed. Defendant€cords indicate that Plaintiff filed
his administrative claim at the institution level on August 31, 2011, which is not within the required twenty day time
period. In his response, however, Plaintiff submitted an “Administrative Remedy Request” that is labeled Case
Number 654441-F1 and shows that it was signed by Plaintiff on July 15, 2011, which is within the twenty day time
period.

-12-



individual liability underBivensunless their conduct violates “léarly established statutory or
constitutional rights of which a asonable person would have knowrf? "To avoid summary
judgment when a defendant asserts qualified imipua plaintiff mustshow “ ‘(1) that the
defendant’s actions violated a constitutional atigbry right and (2) that the right was “clearly
established at the time of tdefendant’s unlawful conduct.®®

Plaintiff essentially alleges that Defendawitdated his constitutional rights by failing to
discipline Defendant Evans for his alleged assauPlaintiff, by failing to respond to various
forms of correspondence or agency grievancesectk® the alleged asdg and by placing him
in the Special Housing Unit after the alleged alksa Plaintiff alsoasserts that Defendant
Hollingsworth covered up medicedports and attempted to destivideo footage of the alleged
assault. Defendants assert that these allegatiom®t equate to a violation of a constitutional
right. The Court agrees.

a. Failureto Discipline

With regard to Defendants’ alleged failure to discipline Defendant Evans, Plaintiff
appears to be seeking to imposgexvisor liability. Under § 1983 dBivens government
officials are not vicariously liabléor their subordinate’s miscondwdt. Therefore, to hold a
supervisor liable for his subordite’s unconstitutional acts, a piaif must show an “affirmative

link” between the supervisond the constitutional violatio?f. A showing of this “affirmative

“\Wilson v. Layng526 U.S. 603, 609 (1999) (quotiktgrlow v. Fitzgerald 457 U.S. 800, 818 (1982)).

0 Serna v. Colo. Dep't of Carr455 F.3d 1146, 1151 (10th Cir. 2006) (quotiedina v. Cram252 F.3d
1124, 1128 (10th Cir. 2001)).

®11d. at 1151 (citingdenkins v. Woqd1 F.3d 988, 994 (10th Cir. 1996)).

%2 Ashcroft v. Igbal556 U.S. 662, 676 (2009).

-13-



link” requires more than a supervisoksowledge of his ubordinate’s conduct Instead, it
requires (1) personal involvement; (2) sufficient causal connection; and (3) culpable state of
mind>* In sum, “§ 1983 [or Bivens] allows agwtiff to impose liability upon a defendant
supervisor who creates, promulgates, implementsn some other way possesses responsibility

of the continued operation of a policy the enforeatn . . of which ‘subjects, or causes to be
subjected’ that plaintiff ‘tahe deprivation of any rights . . . secured by the Constitutioh.’ ”

Here, Plaintiff has not established supeswifiability because he has not shown an
“affirmative link” between Defendants’ conduand Defendant Evans’ alleged assault.
Plaintiff's evidence with regartb Defendants Schott and Nalleysparse. The only evidence
Plaintiff has submitted in regard to these Defendants is correspondence between Plaintiff or his
family and Defendants that shows Defendantso8cand Nalley became aware of the assault
after it occurred. Merd&nowledge of Defendant Evans’ conduct, however, is not enough to
create supervisor liability. Furthermorejstitorrespondence does not show that Defendants
Schott and Nalley created or acquiesced in kcymr environment that allowed correction
officers to unlawfully assault prisoners. Ded@ants Schott and Nalley are therefore entitled to
gualified immunity on this issue.

With regard to Defendant Hollingsworth, Plgfinappears to argue that she was aware of
problems with Defendant Evans and Plaintiff's hogsunit before the aliged assault. But,
Plaintiff provides no documents in support of tn@flegations or any specifics about Defendant

Hollingsworth’s knowledge regarding DefendantaBs or Defendant Evahprior conduct as a

3 d.
> Dodds v. Richardsqr614 F.3d 1185, 1195 (10th Cir. 2010) (citations omitted).

*5|d. at 1199 (quoting 42 U.S.C. § 1983).

-14-



correctional officer at USP Leavenworth. PIdingilso relies on a Report of Incident Form to
show factual irregularities in witness statemeegarding the assault. This form, however, is

not enough to impose liability, as it does naipde any evidence that Defendant Hollingsworth
personally directed Defendant Evans to assault Plaintiff, that she knew Defendant Evans was
personally assaulting Plaintifhd did not stop him, or that slordered USP Leavenworth staff

to provide false statements regarding the assaltlialso does not show that she created or
enforced a policy that encouraged correctionatef to assault prisoners at USP Leavenworth.
Therefore, Defendant Hollingswarts entitled to qualified imomity on this issue as well.

b. Failureto Answer Administrative Remedies and General Correspondence;
Continued Placement in the Special Housing Unit

Plaintiff also asserts in his amended conmpléhat Defendants fall to answer certain
administrative remedies. Neither the parties the Court has found any authority that the
failure to respond to correspondence or grievarisea violation of aconstitutional right.
Plaintiff may be alleging a claim for denial atcess to the courts or to the administrative
remedy process. However, to succeed on anctar denial of access to the courts, a prisoner
must show that a defendant’s conduct causeddttual injury by frustrating or hindering his
efforts to pursue a non-frivolous clafth. Plaintiff's evidence doemot show that he suffered
actual injury in bringing his claimindeed, the fact that he filed this case and was able to file at
least two administrative claims contradicts amgument he may make that this constitutional

right was violated.

% Boles v. Newtj¥79 App’x 836, 841 (10th Cir. 2012) (citi@ee v. Pache¢®27 F.3d 1178, 1191 (10th
Cir. 2010).

-15-



Plaintiff's remaining allegations against Dedlants are also deficien Specifically, the
allegation that Defendants did not respondgémeral correspondence from him, his family
members, or other agencies does aptount to a constitutional violatiGh. Neither does
Plaintiff's allegation that he was held in the Special Housing Unit after the assault. As the Tenth
Circuit has stated,

“[iln the penological context, not every mhevation of liberty at the hands of

prison officials has constitutional dimension. This is so because incarcerated

persons retain only a narrownge of protected liberty interests. For example, a

liberty interest may arise when an irtendaces conditions of confinement that

impose an atypical and significant hardship . in relation to the ordinary

incidents of prison life®
The Tenth Circuit typically looks at four non-gasitive factors in determining whether certain
conditions of confinement impose arfdtypical and significant hardship.®® These include
“whether (1) the segregation relates to andhend a legitimate penolagil interest, such as
safety or rehabilitation; (2) the conditionsm&cement are extreme; (3) the placement increases
the duration of confinement, . . na (4) the placement is indeterminaf®.”Plaintiff has not
submitted any evidence showing that the conditions in the Special Housing Unit were extreme or
that the placement lengthened his sentence or wa$nite in nature. Térefore, Plaintiff fails

to allege a violation of a constitutional right with respect to his placement in the Special Housing

Unit.

" See Davis v. Ark. Valley Corr. Facilit99 F. App’x 838, 844 (10th Cir. May 20, 2004) (finding that the
mere fact that the defendant receigedrespondence from thenrate concerning the alleged constitutional violation
does not implicate liability under § 1983).

%8 Stallings v. Werholtz492 F. App'x 841, 843-44 (10th Cir. 2012) (quotiRgzaq v. Nalley677 F.3d
1001, 1011 (10th Cir. 2012)).

591d. at 844 (quotingRezag 677 F.3d at 1011-12).

€01d. (quotingRezag 677 F.3d at 1012).

-16-



c. Destruction of Evidence

Plaintiff specifically argues that Defendathllingsworth coveredip medical reports and
attempted to destroy video footage of the assa&Itintiff, however, has not come forward with
any evidence supporting these allegations, stathding alone, these allegations are simply
speculation that do not support thelation of a constitutional rightAt most, Plaintiff may be
alleging that his due process rightere violated due to the desttion of evidence. However,
Plaintiff has not shown that he was progedufor his conduct during the alleged ass3ulthus,
gualified immunity prevents DefendaHbllingsworth from being helddble for these claims.

In sum, the Court finds that Plaintiff fails satisfy the first prong of the two-part test for
qgualified immunity in that Plaintiff has nothewn a violation of a anstitutional right.
Accordingly, the Court finds that Defendants antitled to qualified immunity and grants
Defendants summary judgmenttireir favor on this issue.

3. Personal Participation

Defendants’ final argument is that Plaintfftlaim regarding their failure to discipline
Defendant Evans should be dismissed for lackeybonal participation. It is well established
that a defendant’s personal participation ie #ileged violation of a plaintiff's constitutional
right is an essential allegation inBavensaction®® To establish personal liability, a plaintiff

must show that the official caustite deprivation o federal right?®

®1 See Pierce v. GilchrisB59 F.3d 1279, 1299 (10th Cir. 2004) (“[A] defendant’s due process rights are
implicated when the state knowinglyassfalse testimony to obtain a conwctior withholds exculpatory evidence
from the defense.”) (citin@yle v. Kansas317 U.S. 213 (1942Brady v. Marylang 373 U.S. 83 (1963)).

52 Deville, 2011 WL 4526772, at *5 (citinBennett v. PassiG45 F.2d 1260, 1262-63 (10th Cir. 1976)).

8d.

-17-



In the context of supervisdiability, which Plaintiff asserts in this case, the Court’s
analysis is similar, if not identical, tthe analysis it employed in determining whether
Defendants are entitled to qualified immunitAs previously discusske a plaintiff may only
impose liability on a defendant supervisor if that defendant-supervisor “creates, promulgates,
implements, or in some other way possessgsonssbility” for the operation of a policy that
subjects the plaintiff to a deprivation of a constitutional rf§htindeed, there must be an
“affirmative link” between the unconstitutionalct of the defendant's subordinate and the
defendant-supervisor’s adoption of a plan oligyoshowing their authaezation or approval of
such misconduc®

Here, the record is devoid of any proof Défendants’ personal participation in the
alleged assault. Plaintiff does not offer anydence that Defendants perally participated in
the assault or knew of the assault and did notdtdes to stop it. Plaifitalso has not provided
any evidence that Defendants created or enforced a policy in the USP Leavenworth that
encouraged correctional officers to assaultgméss. The only evidence Plaintiff relies on is
documents that post-date the alleged assaalt show that Defendants were aware of the
incident after it occurred. This is not sufficieriTherefore, the Court grants summary judgment

in Defendants’ favor on this issue as well.

% Dodds 614 F.3d at 1199 (citations omitted).

%1d. at 1200-01.
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IT ISTHEREFORE ORDERED that Defendants Hollingsworth, Schott, and Nalley’s
Motion to Dismiss Plaintiff's Complaint Or, ithhe Alternative, for Stsnmary Judgment (Doc. 34)
is GRANTED.

IT1SSO ORDERED.

Dated this 17th day of December, 2014.

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE
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