
  I N THE UNI TED STATES DI STRI CT COURT 
   FOR THE DI STRI CT OF KANSAS 
 

ANTHONY J. RYBECK, 

   Plaint iff,        

 v.       Case No. 13-4048-SAC 

CAROLYN W. COLVI N, 
Com m issioner of Social Security, 
 
   Defendant . 

    MEMORANDUM AND ORDER 

 This is an act ion reviewing the final decision of the Com m issioner of 

Social Security which denied plaint iff disabilit y insurance benefits and 

supplem ental security incom e paym ents. The m at ter has been fully br iefed 

by the part ies. 

I . General Legal Standards 

 The court 's standard of review is set  forth in 42 U.S.C. § 405(g) , which 

provides that  “ the findings of the Com m issioner as to any fact , if supported 

by substant ial evidence, shall be conclusive.”  The court  should review the 

Com m issioner 's decision to determ ine only whether the decision was 

supported by substant ial evidence in the record as a whole, and whether the 

Com m issioner applied the correct  legal standards. Glenn v. Shalala,  21 F.3d 

983, 984 (10th Cir. 1994) . When supported by substant ial evidence, the 

Com m issioner’s findings are conclusive and m ust  be affirm ed. Richardson v. 

Perales,  402 U.S. 389, 401 (1971) .  
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 Substant ial evidence requires m ore than a scint illa, but  less than a 

preponderance, and is sat isfied by such evidence that  a reasonable m ind 

m ight  accept  to support  the conclusion. Hacket t  v. Barnhart ,  395 F.3d 1168, 

1172 (10th Cir. 2005) . The determ inat ion of whether substant ial evidence 

supports the Com m issioner 's decision is not  sim ply a quant itat ive exercise, 

for evidence is not  substant ial if it  is overwhelm ed by other evidence or if it  

really const itutes m ere conclusion. Ray v. Bowen,  865 F.2d 222, 224 (10th 

Cir. 1989) . But  the standard “does not  allow a court  to displace the agency’s 

choice between two fair ly conflict ing views, even though the court  would 

just ifiably have m ade a different  choice had the m at ter been before it  de 

novo.”  Trim m er v. Dep’t  of Labor ,  174 F.3d 1098, 1102 (10th Cir. 1999) . 

 The claim ant  shall be determ ined to be under a disabilit y only if he can 

establish that  he has a physical or m ental im pairm ent  expected to result  in 

death or last  for a cont inuous period of twelve m onths which prevents him  

from  engaging in substant ial gainful act ivity (SGA) . The claim ant 's physical 

or m ental im pairm ent  or im pairm ents m ust  be of such severity that  he is not  

only unable to perform  his previous work but  cannot , considering his age, 

educat ion, and work experience, engage in any other kind of substant ial 

gainful work which exists in the nat ional econom y. 42 U .S.C. § 423(d) . 

I I . Procedural History 

 Plaint iff,  when less than 30 years old, filed applicat ions for disabilit y 

insurance benefits and SSI  alleging disabilit y due to back pain. At  step one, 
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the adm inist rat ive law judge (ALJ)  found that  plaint iff had not  engaged in 

substant ial gainful act ivity since March 7, 2010, the alleged onset  date.                

The ALJ found at  step two that  the plaint iff has a severe im pairm ent  of 

degenerat ive disc disease with chronic low back pain, but  found at  step three 

that  that  im pairm ent  did not  m eet  or equal the severity of a listed 

im pairm ent .   

 Accordingly, the ALJ determ ined plaint iff’s residual funct ional capacity 

(RFC)  as follows:   

 After careful considerat ion of the ent ire record the undersigned 
finds that  the claim ant  has the residual funct ional capacity to perform  
a range of sedentary work as defined in 20 CFR 404.1567(a)  in that  
the claim ant  can frequent ly lift  less 10 pounds, occasional lift  10 
pounds and seldom , which m eans 1% -10%  of a workday, lift  20 
pounds, sit  4 hours in an 8 hour workday, stand or walk 4 hours in an 
8 hour workday, with alternat ing sit t ing and standing or walking, every 
30 m inutes. He can seldom  use the r ight  leg for operat ing leg cont rols, 
including pushing and/ or pulling, but  can occasionally use the left  leg 
or both legs. The claim ant  requires the need to occasionally elevate 
the r ight  leg and seldom  elevate the left  leg. He is able to cont inually 
use his hands for sim ple grasping, handling (gross m anipulat ion) , 
feeling ( fine m anipulat ion)  and feeling (skin receptors) , except  he can 
use his hands for no m ore than frequent  pushing and/ or pulling and 
reaching all direct ions ( including overhead) . The claim ant  is able to 
occasionally bend, balance, crouch, reach overhead and extend arm s 
out , but  seldom  clim b, kneel, crawl and squat . He m ust  avoid 
concent rated exposure to tem perature ext rem es and pulm onary 
irr itants and m ust  avoid all exposure to unprotected heights and 
m oving m achinery. 

 
Tr. 29. The ALJ found Plaint iff unable to perform  past  relevant  work, but  able 

to perform  other jobs exist ing in significant  num bers in the nat ional 

econom y, such as arcade at tendant , parking lot  at tendant , and video clerk. 

Accordingly, the ALJ determ ined Plaint iff is not  disabled.  
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I I I . I ssues 

 A. Step Three Analysis 

 Plaint iff first  contends that  the ALJ erred in not  finding that  his 

im pairm ents m edically equal the severity of a listed im pairm ent . The ALJ 

found that  Plaint iff had “a severe im pairm ent  of degenerat ive disc disease 

with chronic low back pain,”  but  failed to show the other necessary cr iter ia 

to m eet  the relevant  list ing, § 1.04. Tr. 29. 

 To m eet  this list ing, Plaint iff m ust  show that  his disc disease results in 

“com prom ise of a nerve root  . .  .  or the spinal cord.”  20 C.F.R pt . 404, 

subpt . P, app. 1, § 1.04. He m ust  then show evidence of each of the 

following:  nerve root  com pression character ized by neuro-anatom ic 

dist r ibut ion of pain, lim itat ion of m ot ion of the spine, m otor loss (at rophy 

with associated m uscle weakness or m uscle weakness)  accom panied by 

sensory or reflex loss and,  if there is involvem ent  of the lower back, posit ive 

st raight - leg raising test  (sit t ing and supine) .”  20 C.F.R. Part  404, Subpart  P, 

Appendix 1, § 1.04A (em phasis added) .          

 Plaint iff has the burden of showing that  his im pairm ents m eet  all of the 

specified m edical cr iter ia contained in a part icular list ing. See Candelario v. 

Barnhart ,  166 Fed. Appx. 379, 382-83 (10th Cir. 2006) . The standards for 

listed im pairm ents were intent ionally set  high because they operate to cut  

off further inquiry relat ively early in the sequent ial evaluat ion process. 

Sullivan v. Zebley ,  493 U.S. 521, 532 (1990) . 
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 To show com prom ise of a nerve root  or of his spinal cord, Plaint iff cites 

an MRI  which shows m oderate narrowing of the spinal canal and the nerve 

foram ina at  one vertebral level. The MRI  report  does not , however, reflect  

that  Plaint iff’s spinal cord or nerve root  was com prom ised. See Tr. 321, 348-

49. Nonetheless, som e doctors opined that  Plaint iff’s com plaints could have 

been caused by herniat ion at  L4-5, the site of a previous surgery. The Court  

therefore assum es, without  deciding, that  this foundat ional requirem ent  is 

m et . 

 To m eet  the rem aining m ult iple requirem ents for this list ing, Plaint iff 

cites m edical records not ing som e loss of sensat ion and st rength. But  those 

records fail to m eet  Plaint iff’s burden. See e.g. ,  Tr. 334 (m edical record from  

March 2010 showing Plaint iff had norm al m uscle st rength, norm al tone, 

norm al gait , and norm al reflexes) ;  Tr. 375 (Septem ber 2010 exam inat ion by 

Frederick Sm ith, D.O., not ing Plaint iff was in no dist ress, was relat ively pain 

free with norm al range of m ot ion, and had norm al st raight  leg raising test ) ;  

Tr. 30, 353-54, 396 ( t reatm ent  notes from  t reat ing physician Ferr ill Conant , 

M.D., showing Plaint iff had norm al st rength, norm al reflexes, and negat ive 

st raight  leg raising test ) . 

 Plaint iff has failed to show evidence that  he suffered “m otor loss 

accom panied by sensory or reflex loss”  and a posit ive st raight - leg raising 

test , both of which are required to meet  this list ing. Accordingly, the ALJ’s 
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finding that  Plaint iff failed to m eet  his burden to show that  his im pairm ent  

m et  a list ing is supported by substant ial evidence. 

 B. RFC 

 Plaint iff next  contends that  the ALJ erred in assessing his residual 

funct ional capacity. The ALJ gave significant  weight  to Dr. Sm ith’s opinion 

and cont rolling weight  to Dr. Conant ’s opinion, yet  allegedly failed to take 

into account  the part icular funct ional lim itat ions stated by those t reat ing 

physicians. Plaint iff argues that  these physicians found that  Plaint iff can sit  

only 4 of 8 hours and stand or walk 4 of 8 hours and m ust  alternate between 

sit t ing and standing or walking every 30 m inutes. But  the ALJ’s RFC adopts 

the sam e lim itat ions found in the m edical source statem ents from  Doctors 

Sm ith and Conant . Tr. 29, 62-63, 375, 406-08.   

 Plaint iff also contends that  Plaint iff’s frequent  fat igue and cont inual 

pain, noted by Doctors Sm ith and Conant , are unaccounted for in the RFC. 

See Tr. 408, 410. But  an ALJ is not  required to include a claim ant ’s 

diagnoses in the RFC, and the ALJ properly included the funct ional 

lim itat ions result ing from  Plaint iff’s im pairm ents. See Social Security Ruling 

(SSR)  96–8p. And the ALJ included “subject ive sym ptom s of frequent  fat igue 

and cont inual pain”  in his hypothet ical quest ion to the VE. Tr. 63-64. 

Further, the ALJ found that  Plaint iff’s t reatm ent  was “generally effect ive in 

cont rolling his sym ptom s,”  and explained the basis in the record for that  

conclusion. Tr. 31-32. The ALJ exam ined Plaint iff’s subject ive com plaints in 
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detail,  and stated the basis in the record for finding that  Plaint iff’s 

statem ents concerning the intensity, persistence and lim it ing effects of his 

back pain were not  fully credible. Tr. 32-33.  

 Plaint iff also points to Dr. Sm ith’s opinion that  Plaint iff is disabled, and 

to the ALJ’s statem ent  that  he gave Dr. Sm ith’s opinion significant  weight .    

But  the quest ion of disabilit y is an issue reserved to the Com m issioner, see 

Castellano v. Sec'y of Health & Hum an Servs., 26 F.3d 1027, 1029 (1994) , 

so Dr. Sm ith’s conclusion is not  ent it led to cont rolling weight , see 20 C.F.R. 

§§ 404.1527(d) , 416.927(d) ;  SSR 96–5p, 1996 WL 374183, at  * 2 (July 2, 

1996)  ( “ [ T] reat ing source opinions on issues that  are reserved to the 

Com m issioner are never ent it led to cont rolling weight  or special 

significance.” ) . 

 C. Credibility 

 Plaint iff raises a num ber of issues related to the ALJ’s assessm ent  of 

credibilit y. First , Plaint iff notes that  “ the ALJ m ay not  rely on m inim al daily 

act ivit ies as substant ial evidence that  a claim ant  does not  suffer disabling 

pain”  or is capable of engaging in substant ial gainful act ivity. Thom pson v. 

Sullivan,  987 F.2d 1482, 1490 (10th Cir. 1993) . But  the ALJ need not  ignore 

evidence of the claim ant ’s abilit y to engage in act ivit ies of daily liv ing. 

“Although m inim al ADLs alone do not  const itute ‘substant ial evidence that  a 

claim ant  does not  suffer disabling pain,’ an ALJ m ay consider ADLs as part  of 

his evaluat ion of a claim ant 's credibilit y. Ham lin v. Barnhart ,  365 F.3d 1208, 
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1220–21 (10th Cir. 2004)  (quotat ion m arks om it ted) .”  Zaricor-Ritchie v. 

Ast rue,  452 Fed.Appx. 817 (10th Cir. 2011) . The ALJ properly did so here. 

 Plaint iff next  alleges that  the ALJ erred in relying on isolated m edical 

records reflect ing norm alcy while ignoring cont rary m edical records. “ I t  is 

im proper for the ALJ to pick and choose am ong m edical reports, using 

port ions of evidence favorable to his posit ion while ignoring other evidence.”   

Hardm an v. Barnhart , 362 F.3d 676, 681 (10th Cir. 2004) . Plaint iff specifies 

that  the ALJ relied on Dr. Conant ’s finding on 11/ 10/ 11 that  Plaint iff had 

norm al m uscle tone, st rength, gait  and reflexes, but  did not  note t reat ing 

physician Sm ith’s notat ions, such as Plaint iff’s “ vibrat ion”  in his thighs, 

lim ited bending, lack of reflexes in his ankles, insom nia and hyperglycem ia.  

 But  the ALJ gave Dr. Sm ith’s opinion significant  weight  even if she did 

not  repeat  every finding in his m edical notes, and Plaint iff has not  shown the 

significance of the vibrat ion and other findings noted by Dr. Sm ith. The 

findings that  the ALJ did not  discuss consist  of only m ild im pairm ents or 

lim itat ions, and nothing in Dr. Sm ith’s report  suggests any greater 

lim itat ions than the ALJ accounted for in her RFC findings.1 No error has thus 

been shown. See Shockley v. Colvin, __ Fed.Appx. __, 2014 WL 1677981 at  

3 (10th Cir. 2014) .     

 Next , Plaint iff challenges the ALJ’s finding that  “ the claim ant  has failed 

to follow-up on recom m endat ions, which suggests that  the sym ptom s m ay 

                                    
1 The part ies agree that  Dr. Sm ith’s finding that  Plaint iff was lim ited in his abilit y to hear 
and speak, Tr. 408, is in error. 
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not  have been as serious as has been alleged.”  Noncom pliance with an 

effect ive rem edial m easure is generally a valid factor to consider. See 

Branum  v. Barnhart ,  385 F.3d 1268, 1274 (10th Cir. 2004) . But  Plaint iff 

contends he was unable to afford the recom m ended t reatm ent , and “ inabilit y 

to pay m ay provide a just ificat ion for a claim ant 's failure to seek t reatm ent , 

see Thom pson v. Sullivan,  987 F.2d 1482, 1489–90 (10th Cir. 1993) .”  

Threet  v. Barnhart ,  353 F.3d 1185, 1190 (10th Cir. 2003) .  

 The sole test im ony from  Plaint iff regarding this issue was specific -  

that  he did not  current ly have the financial abilit y to pay for a spinal fusion 

of L4-L5. Tr.58. And the ALJ did not  rely on Plaint iff’s failure to seek spinal 

fusion surgery in finding that  Plaint iff had failed to follow-up on doctor ’s 

recom m endat ions.2 I nstead, the ALJ noted that  in Septem ber of 2010, Dr. 

Sm ith considered Plaint iff’s “ t reatm ent  opt ions [ to be]  quite lim ited due to 

the claim ant  being without  insurance” . Tr. 31. I n Decem ber of 2010, “ the 

claim ant  told Dr. Frederick Sm ith that  he had acquired Medicaid and was 

able to start  m ore definit ive t reatm ent .”  Tr. 31, 387. So Dr. Sm ith 

prescribed lum bosacral orthosis and decom pression therapy, and indicated 

that  if those t reatm ents could not  be done closer to Plaint iff’s hom e, then he 

would need to get  into physical therapy, as well as pelvic t ract ion. I d.  But  

Dr. Sm ith’s notes from  Plaint iff’s office visits in January and February of 

2011 reflect  that  “ the claim ant  had not  yet  t r ied physical therapy with pelvic 

                                    
2 Dr. Sm ith noted in Novem ber of 2011 that  Plaint iff “ is not  interested in m ore surgery.”  Tr. 
410. Plaint iff had a m icrodiscectom y at  L4-L5 in May of 2008. 



10 
 

t ract ion,”  even though he had insurance by then. Tr. 31, 383, 393. Plaint iff 

does not  contend that  Medicaid would not  pay for this lat ter t reatm ent .3 

 The ALJ’s finding does not  offend Soc. Sec. Rul. 82–59 (stat ing when 

inabilit y to afford t reatm ent  provides just ifiable cause for failing to com ply 

with prescribed t reatm ent ) . To the extent  the ALJ had the burden to 

establish noncom pliance with an effect ive rem edial m easure by substant ial 

evidence, she m et  that  burden, although the weight  of Plaint iff’s 

noncom pliance seem s m inim al in this overall disabilit y determ inat ion. 

 Plaint iff also contends that  the ALJ im properly discounted his wife’s 

writ ten statem ent  about  the extent  of Plaint iff’s lim itat ions because she was 

not  a m edical source and did not  observe the claim ant  in a professional 

capacity. But  the record shows that  the ALJ considered the wife’s statem ent  

for the purpose of providing inform at ion about  his act ivit ies of daily liv ing, 

see 20 C.F.R. § 404.1513(d)  (2013) , yet  rejected it  as unconvincing because 

“ the m edical evidence [ did]  not  support  the lim itat ions claim ed”  by Plaint iff 

and echoed by his wife. Tr. 33. The ALJ specifically found the wife’s 

statem ents to be “of lit t le if any value in determ ining the extent  to which the 

claim ant ’s lim ited daily act ivit ies are a result  of their  m edical im pairm ents.”  

Tr. 33. This statem ent  reflects lack of m edical causat ion but  does not  m ean 

the ALJ im properly required Plaint iff’s wife to be a m edical source before 

considering her test im ony.  

                                    
3 Dr. Sm ith noted in Sept . of 2011 that  Medicaid would not  pay for spinal decompression 
therapy. Tr. 403. 
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 Last ly, Plaint iff alleges that  the ALJ failed to follow the Com m issioner 's 

guidelines (SSR 96-7p and 20 C.F.R. § 404.1529(c) (3) )  for assessing his 

pain and other sym ptom s. Beyond cit ing these guidelines, Plaint iff fails to 

develop this conclusory argum ent  in any m anner. Assum ing that  Plaint iff 

sufficient ly preserved this issue, the Court  finds that  the ALJ properly 

followed the law. See Tr. 29 (stat ing these regulat ions) , Tr. 29–33 (applying 

the factors stated in the regulat ions) . “Credibilit y determ inat ions are 

peculiar ly the province of the finder of fact , and we will not  upset  such 

determ inat ions when supported by substant ial evidence in the record, 

provided the determ inat ions are closely and affirm at ively linked to that  

evidence.”  Adam s ex rel. D.J.W. v. Ast rue,  659 F.3d 1297, 1302 (10th Cir. 

2011)  (alterat ion and internal quotat ion m arks om it ted) . Such is the case 

here. 

 D. Step Five 

 Plaint iff challenges the ALJ’s conclusion, based on the vocat ion expert ’s 

(VE)  test im ony, that  Plaint iff was able to perform  jobs exist ing in sufficient  

num bers in the nat ional econom y. At  step five the ALJ has the burden to 

show there are other jobs a claim ant  can adjust  to that  exist  in significant  

num bers in the nat ional econom y. See Daniels v. Apfel,  154 F.3d 1129, 

1132 (10th Cir. 1998) . 
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 Hypothet ical/ Lim itat ions 

 First , Plaint iff contends that  his RFC precludes both sedentary and light  

work as defined by the Com m issioner, and that  the hypothet ical quest ions to 

the VE failed to incorporate all of Plaint iff’s RFC lim itat ions. Unless the 

hypothet ical quest ion to the VE sets out  “with precision all of a claim ant ’s 

im pairm ents,”  the test im ony of the VE “cannot  const itute substant ial 

evidence”  to support  the Com m issioner’s decision. Hargis v. Sullivan,  945 

F.2d 1482, 1491-92 (10th Cir. 1991) ;  Evans v. Chater ,  55 F.3d 530, 532 

(10th Cir. 1995) . 

 At  the hearing, the ALJ asked two hypothet ical quest ions. First , 

whether Plaint iff could work if he were lim ited to a reduced range of “ light ”  

work. Tr. 60-61. The VE test ified that  such a person could perform  the jobs 

of arcade assem bler, parking lot  at tendant , and video clerk, each of which 

were “ light ”  jobs. Tr. 61. The VE stated that  for the job of an arcade 

assem bler there were 575 jobs in Kansas and 129,725 nat ionally, and for 

the parking lot  posit ion there were 430 in Kansas and 42,500 nat ionally.  

The VE added that  “ the DOT does not  deal with the sit t ing, walking, four of 

eight  and six of eight , and that ’s based on m y experience of placing 

individuals in the jobs that  I  test ified to.”  Tr. 61-62. The following colloquy 

then occurred:  

 ALJ:  And is there any reduct ion to the unskilled job basis in the 

[ I NAUDI BLE]  – 
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 VE:  At  the light  there would be approxim ately a 70 percent  reduct ion. 

 ALJ:  And is that  because of the reduced stand and walk? 

 VE:  Yes, your honor. 

 ALJ:  And then is there any reduct ion to the sedentary unskilled base? 

 VE:  No, your honor. 

Tr. 62. 

 Next , the ALJ asked the VE whether a claim ant  could work if he had 

the lim itat ions stated on Dr. Sm ith’s m edical source statem ent  form  except  

for the hearing/ speaking rest r ict ions. Tr. 29, 62-63, 406-08. These are 

substant ially the sam e as the RFC reflected in the ALJ’s decision. The VE 

replied that  such a person could do the arcade assem bler and parking lot  

posit ions. Tr. 64.  

 Plaint iff contends the ALJ unfair ly told the VE he could perform  

“sedentary”  or “ light ”  work when his residual funct ional capacity does not  

precisely m atch either definit ion. Tr. 60. Plaint iff states that  light  work, by 

definit ion, requires that  an individual be able to stand/ walk 6 hours of an 8 

hour workday. But  the ALJ did not  use the term s “sedentary”  or “ light ”  work 

in fram ing her key second hypothet ical quest ion. I nstead, the ALJ instead 

accurately sum m arized Plaint iff’s com plete RFC. Tr. 63-64, 406-08. The VE 

responded to that  second quest ion by stat ing that  the previously-nam ed jobs 

were st ill available. Tr. 64.  
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 The VE acknowledged, however, that  the nam ed jobs were “ light ”  jobs 

as described by the Dict ionary of Occupat ional Tit les (DOT) . Before an ALJ 

m ay rely on evidence from  a VE to support  a finding of nondisabilit y at  step 

five, he “m ust  ask the expert  how his or her test im ony as to the exert ional 

requirem ent  of ident ified jobs corresponds with the Dict ionary of 

Occupat ional Tit les, and elicit  a reasonable explanat ion for any discrepancy 

on this point .”  Haddock v. Apfel,  196 F.3d 1084, 1087 (10th Cir. 1999) . See 

Social Security Ruling 00–4p (SSR 00–4p) , 2000 WL 1898704 at  4 (stat ing 

that  when a VE provides evidence about  the requirem ents of a job or 

occupat ion, the ALJ has “an affirm at ive responsibilit y”  to ask about  any 

possible conflict  between the expert 's test im ony and the DOT, and if the VE's 

test im ony “appears to conflict  with the DOT,”  to “obtain a reasonable 

explanat ion for the apparent  conflict .” ) . 

 Here, the VE stated that  the DOT does not  delineate or expressly 

address all of Plaint iff’s lim itat ions. He explained that  as a pract ical m at ter 

the arcade assem bler and parking lot  posit ions involved lit t le lift ing, 

perm it ted a person to sit  or stand at  will,  required walking only within the 

job stat ion, and perm it ted one to elevate his leg occasionally. Tr. 64. He also 

explained that  his test im ony was based on his individual experience in 

placing individuals in sim ilar jobs in the regional and nat ional econom y. Tr. 

62, 65, 66. To that  extent , the ALJ sat isfied his obligat ion to obtain a 

reasonable explanat ion for any variance between the VE’s test im ony and the 
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DOT job descript ions. See Holcom  v. Barnhart ,  79 Fed.Appx. 397 at  2 (10th 

Cir. 2003) . 

 Num ber of Jobs 

 Secondly, Plaint iff correct ly notes that  the VE did not  test ify to the 

num ber of jobs available in response to the second key hypothet ical quest ion 

which stated Plaint iff’s RFC. The VE responded to that  second quest ion by 

stat ing that  the previously-nam ed jobs were st ill available, and the ALJ 

reasonably assum ed that  the sam e num ber of j obs was available to the 

Plaint iff.  Tr. 64. I n response to the first  hypothet ical quest ion, the VE 

test ified that  there were m ore than 575 arcade jobs and m ore than 430 

parking lot  jobs in the regional economy (Tr. 61) . Plaint iff does not  dispute 

that  this total of 1005 jobs is a “significant ”  num ber. See Trim iar v. Sullivan,  

966 F.2d 1326, 1330 (10th Cir. 1992)  ( reject ing br ight  line rule establishing 

the num ber necessary to const itute a “significant ”  num ber of jobs, but  

finding 650-900 sufficient ) .  

 But  the VE test ified that  a 70%  reduct ion was necessary to account  for 

Plaint iff’s lim itat ions. The part ies dispute whether the 1005 total has yet  to 

be reduced by 70% , or has already been reduced by 70% , tacit ly agreeing 

that  30%  of 1005 would not  be a significant  num ber, as is required. 

Defendant  interprets the VE’s test im ony above that , “ [ a] t  the light  there 

would be approxim ately a 70 percent  reduct ion,”  to m ean that  the VE had 
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already reduced the num ber of available jobs by 70 percent . And the ALJ 

evident ly interpreted the test im ony in that  m anner.  

 But  subsequent  test im ony by the VE m uddies the record, m aking it  

unclear whether the num bers stated by the VE were before or after the 70%  

reduct ion which the VE test ified was necessary to account  for Plaint iff’s 

lim itat ions. The VE test ified as follows when quest ioned by Plaint iff’s 

at torney on a related m at ter:  

At torney:  … I  always thought  that  … sedentary work required – usually 

required six hours of sit t ing and light  work usually required six hours 

of standing or walking. Does that  not? 

VE:  Right  and I  explained that  deviat ion. 

At torney:  Okay. 

VE:  And I  explained that  deviat ion on those part icular jobs. I  was not  

asked if the reduct ion of the occupat ional base applies. 

At torney:  Oh, I ’m  sorry. 

VE:  That ’s a reduct ion of the occupat ional base. 

Tr. 67-68 (em phasis added) . 

  The VE’s test im ony on this issue, when viewed in light  of the other 

test im ony of record, is ambiguous. The record is unclear as to whether 1005 

jobs were available to a person with Plaint iff’s RFC, or whether only 301 of 

those jobs (30%  of 1005)  were available. Accordingly, the ALJ’s 

interpretat ion of the VE’s test im ony to m ean that  1005 jobs rem ained 
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available in Kansas for one with Plaint iff’s RFC was not  reasonable. Given the 

lack of precision in the record as to the num ber of jobs available to this 

Plaint iff,  the ALJ has failed to show substant ial evidence support ing her 

decision that  Plaint iff was able to perform  other j obs exist ing in significant  

num bers in the nat ional econom y. This issue should be clar ified on rem and. 

 I T I S THEREFORE ORDERED that  the decision of the Com m issioner is 

reversed and the case is rem anded pursuant  to sentence four of 42 U.S.C. § 

405(g)  for further proceedings consistent  with this m em orandum  and order. 

  Dated this  26th  day of August , 2014, at  Topeka, Kansas. 
 
 
 
     s/ Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 


