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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KRIS W. KOBACH, et al,

Plaintiffs,

VS. Case No. 13-cv-4095-EFM-TJJ

THE UNITED STATES ELECTION
ASSISTANCE COMMISSIONEt al,

Defendants.

MEMORANDUM AND ORDER

Does the United States Election Assista@oenmission (“EAC”) hae the statutory and
constitutional authority to denysdate’s request to include itsof-of-citizenshiprequirement in
the state-specific instructions on the fedearail voter registration form? The Plaintiffs—
Arizona and Kansas and their sstaries of state—say it does nahd have asked this Court to
order the EAC to add the requested languagmediately. Because the Court finds that
Congress has not preempted state laws requirogf of citizenship through the National Voter
Registration Act, the Court finds the decisiohthe EAC denying the states’ requests to be
unlawful and in excess of its statutory authoribince the Court’s decision turns on the plain
statutory language, the Courtad not resolve the questionwliether the Constitution permits
the EAC, or Congress, to disregard the statesn determination of what they require to

satisfactorily determine citizenship. Therefditee Court orders the EAC, or the EAC’s acting
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executive director, to add the language requebtedrizona and Kansas to the state-specific
instructions on the federal mail voter r&gation form, effective immediately.
|. Factual and Procedural Background

In 2011, the Kansas Legislature amended Kai$tatutes Annotaté&d25-2309 to require
any person applying to vote pide satisfactory evidence of Wed States citizenship before
becoming registered. In August 2012, Brad Bry#mt, Kansas election dotor, requested that
the EAC make three revisions to the national voggrstration form’s state-specific instructions
to reflect changes in Kansas’ voter registration [&he third request was for the EAC to provide
an instruction to reflect the new proof-of-citizenship requirement that was effective January 1,
2013. In October 2012, Alice Millerthe EAC’s acting executivdirector and chief operating
officer—informed Bryant thathe EAC would make the firgtvo changes but postponed action
on the proof-of-citizenship requirement urdilquorum was established on the commission. All
four of the EAC’s commissioner positions were vagrthe time, and they remain vacant now.

In 2013, a similar proof-of-citizenship requiment under Arizona voter registration law
was addressed by the United States Supreme Coudrizona v. Inter Tribal Council of
Arizona, Inc.(“ITCA"),* the Supreme Court addressed the tie®f whether an Arizona statute
that required state officials toeject a federal voter regiation form unaccompanied by
documentary evidence of citizenship conflictevith the National Voter Registration Act’s
mandate that Arizona “accept and use” the federal fdrmJune 2013, the Supreme Court held

that the NVRA precluded Arizona from requiriigat anyone registering to vote using the

1133 S. Ct. 2247 (U.S. 2013).

2 Arizona v. Inter Tribal Council of Arizona, Ind33 S. Ct. 2247, 2254 (U.S. 2013).



federal voter registration form submit information beyond that reduiy the form itseff.in so
ruling, the Court concluded, “Arizona may, howevwequest anew that the EAC include such a
requirement among the Federal Form’s state-speci§tructions, and maseek judicial review

of the EAC’s decision under tifedministrative Procedure Act.”

The day after theTCA decision, Kansas Secretary o&tetKris Kobach renewed Kansas’
request that the EAC include state-specific irgtoms on the federal form to reflect Kansas’
proof-of-citizenship requirementTwo days after thdTCA decision, Arizona’s Secretary of
State, Ken Bennett, made a similar request, asking that the EAC include instructions to reflect
Arizona’s proof-of-citizenship requirements aglimed in Arizona Revised Statutes Annotated §
16-166(F)° In August 2013, Miller informed Kobachnd Bennett that the EAC staff was
constrained to defer acting on the statesquests until the EAC has a quorum of

commissioner$.Miller’s letters indicated that helecision was based on a 2011 memorandum,

%1d. at2260.
41d.

® Doc. 95, at 6. Specifically, Kobach requested the following sentermedee to the instructions: “To cast
a regular ballot an applicant must proviel@dence of U.S. citizenship prior tiee election day.” Doc. 95, Exh. 1, at
2.

® Doc. 80, at 2-3. Arizona’s requested language is more extensive:

“If this is your first time registering to vote in Arizona or you have moved to another county in
Arizona, your voter registration form must alselide proof of citizenship or the form will be
rejected. If you have an Arizona driver license or non-operating identification issued after October
1, 1996, write the number in box 6 on the frontleé federal form. This will serve as proof of
citizenship and no additional documents are needeabt|fyou must attach proof of citizenship to

the form. Only one acceptable form obpf is needed to register to vote.”

The proposed language then lists fagceptable forms of proof of citizenshgych as birth certificate, passport,
naturalization documents, and tribal number or tribal documentédion.

" In August 2013, Georgia made a similar request angh the state-specific insttions to reflect its
proof-of-citizenship law passed in 200milarly, Miller informed the Georgi secretary of state that she lacked
authority to make the change in the absence of a quorum of commissioners. Doc. 132, EX8Y-53, &eorgia is
not a party to this lawsuit, and its request is not before this Court.



prepared by former EAC executive directorofias Wilkey, that established an internal
procedure to deal with requests to change the state-specific instructions in the absence of a
quorum of commissioners. The Wilkey memmtam, which was directetb the EAC staff,

stated, “Requests that raise issuof broad policy concern tmore than one State will be
deferred until the re-establishment of a quordm.”

On August 21, 2013, this lawsuit was filecaarst the EAC and Mille challenging the
EAC’s deferral of the states’ requests. Tharptaint was brought by four plaintiffs—Kobach,
Bennett, the State of Kansas, dhd State of Arizona. The Plaiiffis sought a writ of mandamus
to order the EAC or Miller to modify the state-specific instructions of the federal mail voter
registration form to require applicants resgliin Kansas and Arizona to submit proof-of-
citizenship documents in accordance with Kangad Arizona law. Similarly, the Plaintiffs
asked this Court to enjoin the EAC and its officeom refusing to modify the instructions. The
Plaintiffs sought a finding that the EAC'’s failueeact was agency action unlawfully withheld or
unreasonably delayed. FurtherettPlaintiffs requested that this Court declare the NVRA
unconstitutional as applied and declare thaWtiikey memorandum is an unlawful regulation.

In December 2013, this Court granted fourtiots for leave to intervene. The first
motion was granted to a group that includes liiter Tribal Council of Arizona, Inc., the
Arizona Advocacy Network, the League of Uniteatin American Citizens of Arizona, and
Steve Gallardo. The second motion granted waPBrtgect Vote, Inc. The third motion was
granted to the League of Women Voters of theted States, the League of Women Voters of

Arizona, and the League of Women Voters oh&as. The fourth motion was granted to a group

8 Doc. 95, Exh. 1, at 8-9.



that includes Valle del Sol, the Southwest Voter Registration Education Project, Common Cause,
Chicanos Por La Causa, Inc., and Debra Lopéese organizations and individuals, with the
exception of the League of Women Voters ohkas and the League Wfomen Voters of the
United States, were plaintiffs ITCA®

On December 13, 2013, this Court found tthestre had been no final agency action on
the states’ requests by the EAC. The Court esged doubt about the aggis ability to act
without commissioners but ordered that the agdre provided with the opportunity to address
these matters, including the matter of the agsnepility to make a ruling on this issue.
Accordingly, the Court remanded the matter te BEFAC with instructions that it render a final
agency action no later than Jamy 17, 2014. On that date, Millessued a 46-page decision
purportedly on behalf of the EAC denying thates’ requests. The EAC decision concluded,
among other things, that the EAC has the authaotgetermine what is necessary for a state
election official to assess the eligibility of tleogspplying to register to vote. Based on this
authority, the EAC decisn then concluded thakequiring an applicant to provide proof of
citizenship beyond signing an oath was not necgska a state election official to assess
whether the applicant is a U.S. citizen.

Two weeks later, the Plaiffs filed a Motion for Judgment asking this Court to review
the EAC’s decision under the Administrative &rdure Act, issue a writ of mandamus ordering
the EAC to make the changes to the instructiand,declare the EAC’s denial a violation of the
states’ constitutional rights. After status conference, the Courdened that its review would be

limited to the agency record. After oraament on February 11, 2014, the motion is ripe.

°®Doc. 105, at 3-4.



II. Legal Standard
Plaintiffs bring this action under the Admstrative Procedure Act, which subjects
federal agency action to judicial reviehUnder APA review, the regiving court must “decide
all relevant questions of law, interpret considgoal and statutory provisions, and determine the
meaning and applicability of the terms of an agency acfibiie APA gives the reviewing
court the authority to compel agency actioiawfully withheld or unreasonably delay&drhe
only agency action that can bengoelled is action legally requiréd This means that a court is
limited to compelling an agency to perform anrsierial or nondiscretionary act, or in other
words, a discrete agency actitrat it is required to tak¥.
The reviewing court also has authority “tald unlawful and setiside agency action,
findings, and conclusions found to be
(A) arbitrary, capricious, an abus# discretion, or otherwise not in
accordance with law;
(B) contrary to constitutional righpower, privilege, or immunity;
(C) in excess of statutory jurisdiatipauthority, or limitations, or short of
statutory right;
(D) without observance qrocedure required by law;
(E) unsupported by substaitevidence in a caseailgject to sections 556
and 557 of this title or otherwise revied on the record of an agency hearing
provided by statute; or

(F) unwarranted by #hfacts to the extent thatettiacts are subject to trial
de novo by the reviewing court>

15 y.s.C. § 7060lenhouse v. Commodity Credit Cqrg2 F.3d 1560, 1573 (10th Cir. 1994).
"5U.S.C. § 706.

125 U.S.C. § 706(1).

13 Norton v. Southern Utah Wilderness Allian6d2 U.S. 55, 63 (2004).

*1d. at 64.

155 U.S.C. § 706(2).



The Court must review the entire administra record or those parts of it cited by a
party, and due account must be takérthe rule of prejudicial errdf. If the agency action is
upheld, it must be upheld for threasons articulated by the ageftyOrdinarily, the APA
standard of review is a deferential one, bulirto do not afford any deference to an agency
interpretation that is clearlyrong or where Congress has nokedgated administrative authority
to the agency on the particular isstie.

[I1. Analysis

As an initial matter, the Court is skepticaatiMiller has authorityo make this decision
for the EAC. The Court notes thitiller herself initially thoughtthat she couldn’t make this
decision and informed the states in her letteas Whether to add the instructions was a policy
question that must be decided by the EAC commissididmmwever, the Court finds it
unnecessary to address Miller'stlarity to act as acting execugindirector because the Court’s
decision would be the same if a full commissi@ad voted 4-0 to deny ehstates’ requests. For
the purposes of the following analysis, the Gassumes—without deciding—that Miller is
authorized to make the dsmn on behalf of the EAC.

This Court’s review of the EAC’s decisidn deny the states’ requests to change the
instructions of the federal fortmnges on the answer to two questions. First, does Congress have
the constitutional authity to preempt state voter regidicm requirements? And, if so, has

Congress exercised that authority to dasder the National Voter Registration Act?

85 U.S.C. § 706(2).
1" SeeCherokee Nation of Oklahoma v. Nort@89 F.3d 1074, 1078 (10th Cir. 2004).
18 Mission Group Kansas, Inc. v. Spellingd5 F. Supp. 2d 1232, 1235 (D. Kan. 2007).

¥ Doc. 80, Exh. 1, at 1; Doc. 95, Exh. 1, at 1, 6.



A. Congtitutional framewor k

The Constitution gives each state exclusivthauty to determinghe qualifications of
voters for state and federal electiGhsArticle |, section 2, clause 1—often called the
Qualifications Clause—provides that the votenstiee U.S. House of Representatives in each
state shall have the same qualifications requicedvoters of the largest branch of the state
legislaturé’* The Seventeenth Amendment adopts the same requirement for voters for the U.S.
Senaté? The U.S. Supreme Court has read thesigions to conclude that the states, not
Congress, set the voter qualiftions for federal electiorfs.

But the Constitution does give Congress the power to regulate how federal elections are
held?* Article 1, section 4, clause 1—often calléte Elections Clause—provides: “The Times,
Places and Manner of holding Elections for Senados Representatives, shall be prescribed in
each State by the Legislature thereof; but@oegress may at any time by Law make or alter
such Regulations, except as te flaces of chusing Senatofs.”

In other words, the States have the ihiiathority to determine the time, place, and

manner of holding federal elections, but Congieags the power to altehose regulations or

20TCA 133 S. Ct. at 2257-58.

2LU.S. Const. art. |, § 2, cl. 2 (“The House of Resantatives shall be composed of Members chosen every
second Year by the People of the several States, and ther&laatach State shall hathe Qualifications requisite
for Electors of the most numerousaBch of the State Legislature.”).

22J.S. Const. amend XVII, cl. 2 (“The Senate of thatethStates shall be composed of two Senators from
each State, elected by the people thierfeo six years; and each SenatorlEhave one vote. The electors in each
State shall have the qualifications requisite for electotiseomost numerous branchtbk State legislatures.”).

ZITCA 133 S. Ct. at 2258.
241d. at 2257.

% U.S. Const. art. I, § 4, cl. 1.



supplant them altogeth&t.In practice, this means that the States are responsible for the
mechanics of federal elections, but only so far as Congress chooses not to preempt state
legislative choice$’ In ITCA, the U.S. Supreme Court stated that the scope of the Elections
Clause is broad, noting “Times, Places, andnh&x,” we have written, are ‘comprehensive
words,” which ‘embrace authority to provide camplete code for congressional elections,’
including, as relevant here and as petittsn@lo not contest, gelations relating to
‘registration.”?®

ITCA decided, among other things, thabri@ress has the power to regulate voter
registration and that Congress exerdiigat power through the NVRA. ITCA, the issue was
whether federal law preempted Arizona law on libe/federal voter registration form was to be
treated by state election offici&sThe NVRA provided that each state must “accept and use”
the federal mail voter registration forfh.Meanwhile, Arizona law specified that a county
election official must “rejectany application for registratiothat is not accompanied by
satisfactory evidence of United States citizensfiipSpecifically, ITCA decided that the

NVRA'’s “accept and use” provision preempted Arizengequirement that an election official

must “reject” a federal fornwithout proof of citizenship? Therefore | TCA validates Congress'’

%|TCA 133 S. Ct. at 2253.
2.
28d. (quotingSmiley v. Holm285 U.S. 355, 366 (1932)).

2 |d. at 2254 (“The straightforward textual question here is whether Ariz. Rev. Stat. Ann. § 16-166(F),
which requires state officials to jeet’ a Federal Form unaccompanied by documentary evidence of citizenship,
conflicts with the NVRA’s mandate that Adma ‘accept and use’ the Federal Form.”).

3042 U.S.C. § 1973gg-4(a)(1).
3L Ariz. Rev. Stat. Ann. § 16-166(F).

321TCA 133 S. Ct. at 2260.



power to regulate voter registration under its broad authoritggolate the manner of holding
elections.

But ITCA also strongly indicated that thiwoad power is not unlimited. The opinion
emphasizes that “the Elections Gdaurempowers Congress to reguladev federal elections are
held, but notwho may vote in them® Indeed, as all parties tee concede, nothing in the
Elections Clause “lends itself to the view thating qualifications in fedal elections are to be
set by Congress* The Court concluded, “Since the povierestablish votingequirements is of
little value without the poer to enforce those requirements, Ana is correct that it would raise
serious constitutional doubts if edferal statute precluded a St&tem obtaining the information
necessary to enforce itoter qualifications* On this point, ta Court was unanimou$.in
other words, the States’ exclusive constitutionahauity to set voter qudications necessarily

includes the power to enfze those qualification®.

31d. at 2257.
341d. at 2258.
31d. at 2258-509.

% Sedd. at 2264 (Thomas, J., dissenting) (“For this reag@nyoter Qualifications Clause gives States the
authority not only to set qualifications but also the powwererify whether those qlifications are satisfied.”)id. at
2273 (Alito, J., dissenting) (noting that “the Constitution rese for the States the power to decide who is qualified
to vote in federal elections” and that “a federal law that frustrates a State’s ability to enforce its voter qualifications
would be constitutionally suspect”).

37 But seeSmiley 285 U.S. at 366. The Court provided more explanati@niiley

The subject-matter is the ‘times, places andhmea of holding elections for senators and
representatives.’” It cannot k#oubted that these comprehieeswords embrace authority to
provide a complete code for congressional elections, not only as to times and places, but in
relation to notices, registration, supervision of voting, protection of voters, prevention of fraud and
corrupt practices, counting of votes, duties of inspectors and canvassers, and making and
publication of election returns; in short, toaehthe numerous requirenteras to procedure and
safeguards which experienceosls are necessary in order to enforce the fundamental right
involved. And these requirements would be nugatory if they did not have appropriate sanctions
the definition of offenses and punishments. Alstls comprised in the subject of ‘times, places

-10-



This premise suggests that Congress has no authority to preempt a State’s power to
enforce its voter qualifications. ThHECA opinion stops short of rkang this declaration,
choosing to avoid resolving this constitutional disesbecause of Arizona’s ability to renew its
request to change the instructionstbe federal form and pursue this actfBrBut there are
indications in the opinion and in oral argumerattimply that state authority may have prevailed
if the Court had been forced to resolve this constitutional queStionthe ITCA opinion, the
Court acknowledged that “serious constitutiothalibts” would be raised if the NVRA precluded
Arizona “from obtaining the information nessary to enforce its voter qualificatiorS.Then,
the Court referred to this action challenging tBAC’s denial of Aripna’s request as an
“alternative means of enforcing its constitutional power to determine voter qualificattortse”

Court also suggested that Arizona may havediastitutional right to demand concrete evidence

and manner of holding elections,” and involves lawmaking in its essential features and more
important aspect.

This passage could be read to stand for the idea that the “manner of holding elections” is comprehensive
enough to include the power to enforce voter qualifications, which could be regulated by Congress. But as Justice
Thomas points out, and the parties concede, this passage is dictd.C3ed33 S. Ct. at 2268 (Thomas, J.,
dissenting). In any event, the majority opinion deliberately did not include this passagenfiitay other than to
acknowledge that voter registration is includeithim the broad scope of the Elections ClauSeeid. at 2253
(majority opinion).

% SeelTCA, 133 S. Ct. at 2259 (“Happily, we are spareat thecessity, since the statute provides another
means by which Arizona may obtairfdrmation needed foenforcement.”).

39 At oral argument, Justice Scalia, who authored the majority opiniifCiA, expressed concern multiple
times about Arizona’s failure to challenge the EAC’s 2-2 vote in 2005 that resultedaiction being taken on
Arizona'’s initial request to add identical proof-of-citizenskipguage. Transcript of Oral Argument at 9, 11, 15-16,
18, Arizona v. Inter Tribal Council of Arizona, Incl33 S. Ct. 2247 (2013) (No. 12-71). Justice Scalia expressed
skepticism about how the EAC would fare in such a challenge under theldPs.56-57 (“So you're going to
be—in bad shape—the government is going to be—the next time somebody does challenge the Commission
determination in court under the Administrative Procedure Act.”).

401TCA, 133 S. Ct. at 2258-59.
411d. at 2259.

-11-



of citizenship apart from the Federal ForfhThese statements intimate that the Court may have
declared the NVRA'’s “accept and use” provision amstitutional if Arizonahad exhausted its
administrative remedies through the EAC. Bgnying the states’ request to update the
instructions on the federal form et AC effectively strips stateeadtion officials of the power to
enforce the states’ voter eligibility requirem&niThus, the EAC decision has the effect of
regulatingwhomay vote in federal elections—whi€hCA held that Congress may not Ho.

On one hand, thA' CA decision acknowledges the broadse of Congress’ power under
the Elections Clause, which includes the authority of the NVRA to preempt state law regarding
voter registration. But th€TCA opinion also emphasizes the States’ exclusive constitutional
authority to set voter qualiftions—which Congress may noepmpt—and appears to tie that
authority with the power of the States e¢aforce their qualifications. Ultimately, th@CA
opinion avoids definitively answering this condiibmal question in favor of allowing Arizona to
pursue the course of actiteading to this lawsuit. Similarly, this Court also finds that it need not
answer the guestion of whether Congress maystitutionally preempstate laws regarding
proof of eligibility to vote in elections. Aswering this constitutional question is unnecessary
because the Court finds in the next section @watgress has not attempted to preempt state laws
requiring proof of citizenship through the text of the NVRA.

B. Statutory framewor k

If the Court found that Congress had preedpstate law regarding the procedure for

determining qualifications fowoter registration through th&lVRA, serious constitutional

421d. at 2260 n.10.

“3|d. at 2257 (“Arizona is correct that the Elections Clause empowers Congress to reguié¢eleral
elections are held, but nehomay vote in them.”).

-12-



questions about Congress’ authoritydim so would have to be addres§&As noted above, one
guestion is whether the scope of the ElectiGtsuse is broad enough to give Congress the
authority to regulate voter registration. If that stien were answered in the affirmative, which
ITCA did, a second question arises of whether sumigressional authorityould be exercised
by delegating authority to the EAC to decbat may or may not be included on the state-
specific instructions of the federal form. ITCA, the U.S. Supreme Court declined to
definitively answer this second question butldeed that serious constitutional doubts eXist.
Instead, the Court suggested that Arizona coullklenzanother request and pursue this lawsuit if
that request were deniddThat is the procedurgiosture presented to this Court today. This
action for review of agency action was broughémlthe EAC acting execugvdirector declined

to make the changes requested by Arizona and Kansas.

However, this Court concludes that it does not need to answer the constitutional question
either. The U.S. Supreme Court has advised th#it is a cardinal pinciple’ of statutory
interpretation, however, that when an Act @bngress raises ‘a serious doubt’ as to its
constitutionality, ‘this @urt will first ascertain whether a cdngction of the situte is fairly
possible by which the question may be avoidét¥Where possible, thi€ourt will construe a
federal statute to avoid seus constitutional douff That means, “when deciding which of two

plausible statutory constructiobs adopt, a court must considie necessary consequences of

4d. at 2258-59.

4.

48 1d. at 2259-60.

47 zadvydas v. Davj$33 U.S. 678, 689 (2001) (quotiBgowell v. Bensor285 U.S. 22, 62 (1932)).

8 SeeStern v. Marshall131 S. Ct. 2594, 2605 (U.S. 2011).

-13-



its choice. If one of them would raise a multituafeconstitutional problems, the other should
prevail.”® The prevailing interpretation, however, may bet“plainly contrary to the intent of
Congress™ This canon of constitutiohavoidance in statutory interpretation is based on the
reasonable presumption that Congress did ntndh to enact a statute that raises serious
constitutional doubts! Thus, this Court’s duty is to adopt the construction that avoids doubtful
constitutional questiors.

In ITCA, the Court concluded, “Since the power to establish voting requirements is of
little value without the poer to enforce those requirements, Ana is correct that it would raise
serious constitutional doubts if a federal staprecluded a State from obtaining the information
necessary to enforce its voter qualificatiorisMere, the EAC’s decision to deny the states’
requested instructions has precluded the statesdlgamning proof of citizenship that the states
have deemed necessary to enforce voter quaidita Therefore, the EAC’s interpretation of the
NVRA raises the same serious constitutional doubts as expred3&tiin

The canon of constitutional adaince also comes into play as this Court considers the
degree of deference to give the EAC dedcisiblormally, courts may owe deference—often
referred to asChevrondeference—to an agency’s constioic of a statute that it administers

when the statute is silent or ambiguous oni$isee in question and the agency’s reading is a

9 Clark v. Martinez 543 U.S. 371, 380-81 (2005ee alscAlmendarez-Torres v. U,$23 U.S. 224, 238
(1998) (“Thus, those who invoke the doctrine must believe that the alternative is a serious likelihood that the statute
will be held unconstitutional.”)J.S. v. La Franca282 U.S. 568, 574 (1931) (“The decisions of this court are
uniformly to the effect that ‘Astatute must be construed, if fairly possible, so as to avoid not only the conclusion
that it is unconstitutional, but also grave doubts upon that score.™).

59 Miller v. French 530 U.S. 327, 341 (2000).
1 Clark, 543 U.S. at 381.
52 Jones v. U.$529 U.S. 848, 857 (2000).

S3ITCA 133 S. Ct. at 2258-509.

-14-



“permissible construction of the statufé.But when an administrative interpretation of a statute
invokes the outer limits of congressional poweeréhshould be a cleandication that Congress
intended that resuif. The assumption that Congress does not casually authorize administrative
agencies to interpret a statute to push the lghitongressional authority is heightened if the
agency'’s interpretation alters the federal-state framework by permitting federal encroachment on
a traditional state powé?.

Circuit courts have concluded thaetbanon of constitutional avoidance trun@sevron
deference owed to an agenciniserpretation of a statuté.This conclusion habeen held to be
true in the context of federal election lafwere, the U.S. Supreme Court has indicated that an
interpretation of the NVRA that keeps a state from obtaining the information necessary to
enforce its voter qualifications rais “serious constitutional doubtS."Such an interpretation

alters the federal-state framework by permitting federal encroachment on the traditional state

> Hernandez-Carrera v. Carlso547 F.3d 1237, 1244 (10th Cir. 2008) (quot®igevron U.S.A., Inc. v.
Natural Resources Defense Council, @67 U.S. 837, 843 (1984)).

5 Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engiaérs).S. 159, 172
(2001).

% |d. at 173;Rapanos v. U.S547 U.S. 715, 738 (2006) (“We ordinarily expect a ‘clear and manifest’
statement from Congress to authorize an unprecedented intrusion into traditional state authority.”).

" See, e.gHernandez-Carrera547 F.3d at 1249 (“It is well established that the canon of constitutional
avoidance does constrain an agency’s discretion to interpret statutory ambiguities, evebhedremdeference
would otherwise be due.”}Jnion Pacific Railroad Company v. United States Department of Homeland Sgcurity
738 F.3d 885, 893 (8th Cir. 2013) (“Constitutional avoidance trumps@rewrondeference, and easily outweighs
any lesser form of deference we might ordinarily afford an administrative agefyrd); Cellular Ass’'n v. F.C.C.
685 F.3d 1083, 1090 (D.C. Cir. 2012) (“Becaule ‘canon of constitutional avoidance trur@iysevrondeference,
we will not accept the Commission’s interpretation of an gonnis statutory phrase if that interpretation raises a
serious constitutional difficulty.”) (citation omittediKim Ho Ma v. Ashcroft257 F.3d 1095, 1105 n.15 (9th Cir.
2001) (“Chevronprinciples are not applicable where a substantial constitutional question is raised by an agency’s
interpretation of a statute it is authorized to construe.”).

8 SeeChamber of Commerce of U.S. v. Federal Election Co®anF.3d 600, 605 (D.C. Cir. 1995)
(holding that FEC was not entitled @€hevrondeference with regard to itstémpretation of the Federal Election
Campaign Act because the FEC'’s intetgtien of statutory language raistsgtrious constitutional difficulties”).

9TCA 133 S. Ct. at 2258-509.
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power to establish and enforce voting requirem&md critically, the NVRA lacks a “clear
and manifest” statement that Congress intendsttade into the states’ authority to enforce
voting requirements or even that the EAC hamadbrdiscretion to decide what goes in the state-
specific instruction§! Therefore, the Court finds thahe EAC decision is not entitled to
Chevrondeference in this case.

As noted earlier, when a federal statutses serious constitutional doubts, then this
Court first must determine whether a constructoérihe statute is fairly possible to avoid the
constitutional question. Here, this Court neemt resolve the constitutional question because
Congress has not clearly exercisiés preemption power on thissue, even assuming it has
preemption power on this issua,the NVRA. The text of th&lVRA provides: “The Election
Assistance Commission—inonsultation with thechief election officersof the States, shall
develop a mail voter registian application form for elections for Federal offi¢.The statute
also allows the EAC to prescribe regulatiorecessary to carry outighprovision, again “in
consultation with the chief election officers of the Stafd#\% a result, th&€AC has adopted the
following regulation concerning theasé-specific instructions at issue here: “The state-specific
instructions shall contain the following infornati for each state, arranged by state: the address
where the applicatioshould be mailed anthformation regarding thestate’s specific voter

eligibility and registation requirement&®*

% SeeSolid Waste531 U.S. at 172.
¢l SeeRapanos547 U.S. at 738.
6242 U.S.C. § 1973gg-7(a)(2).
8342 U.S.C. § 1973gg-7(a)(1).

6411 C.F.R. § 9428.3(b) (emphasis added).
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The NVRA includes the following provisions rmgerning the contents of the mail voter
registration form:

The mail voter registration form ddeped under subsection (a)(2) of this
section—

(1) may require only such identifygrinformation (including the signature
of the applicant) and other informati (including data tating to previous
registration by the applicant), as is neszyg to enable the appropriate State
election official to assess the eligibility of the applicant and to administer voter
registration and other pam$ the election process;

(2) shall include a statement that—

(A) specifies each eligibility gpiirement (including citizenship);

(B) contains an attestationaththe applicant meets each such
requirement; and

(C) requires the signature of ethapplicant, under penalty of
perjury;

(3) may not include any requiremefdr notarization or other form
authentication.®

Again, the question here is whether thpeavisions of the NVRA preempt Arizona and
Kansas laws that require that residents ypgl to vote provide docuemtary proof of U.S.
citizenship as part of the \atregistration process. [Bonzalez v. Arizonavhich was affirmed
by ITCA, the Ninth Circuit provided a test to detémem whether federal law preempts state law
under the Elections Clau&®The U.S. Supreme Court neithatdopted nor refgted the Ninth
Circuit’s test inITCA, but this Court finds it useful here.

Highly summarized, the Ninth Circuit amined U.S. Supreme Court precedenEin

Parte Siebol® andFoster v. Lov®® addressing Elections Clause preemptibm finding there

542 U.S.C. § 1973gg-7(b).

6 677 F.3d 383, 393-94 (9th Cir. 2012).
67100 U.S. 371 (1879).

88522 U.S. 67 (1997).

% Gonzalez677 F.3d at 393-94.
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IS no presumption against preemption under the iBlecClause, the Nint@ircuit noted that in
Sieboldthe Court compared the relationship betwsiate and federal electi laws to prior and
subsequent laws passed by the same legisitimethat way, a state law—like a prior existing
law—is allowed to stand if a federal law—dila subsequently passed law—does not alfér it.
The Ninth Circuit also noted th&boster clarified what constitutes a conflict between state and
federal law under the Elections Cladé&he Ninth Circuit then articulated the following test:

Reading Siebold and Foster together, we derive & following approach for
determining whether federal enactments under the Elections Clause displace a
state’s procedures for conducting fedelakctions. First, as suggestedsiebold

we consider the state and federal lawsfakey comprise a single system of
federal election procedures. If theatst law complements the congressional
procedural scheme, we treat it as ifviere adopted by Congress as part of that
scheme. If Congress addresshe same subject as the state law, we consider
whether the federal act has supersededtiie act, based on a natural reading of
the two laws and viewing the federal act as if it were a subsequent enactment by
the same legislature. If the two statutEs not operate hamniously in a single
procedural scheme for federal voter stgition, then Congress has exercised its
power to “alter” the state’s regulatioand that regulation is supersed@d.

In Gonzalezthe Ninth Circuit considered tlenflict between the NVRA'’s “accept and
use” provision and Arizona’s requirement to &etj any application” vihout documentary proof

of citizenship’* The Ninth Circuit conclud#that the two laws covetlehe same subject matter

and did not operate harmoniousiihen read together naturally. As a result, the Ninth Circuit

1d. at 393.

1d.

21d.

31d. at 394 (Citations omitted).

"1d. at 398.
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concluded that Arizona’s law was preempted l&/NVRA, as applied to the federal form, under
Congress’ power under the Elections ClalisEhis result was affirmed bffTCA."®

Here, it is not as clear which provisionsArfizona and Kansas law and the NVRA are
alleged to be in conflict. The EAC decision erurated nine reasons to deny the states’ requests
but didn’t directly address preetign other than to restate thBtCA was decided based on
preemptior’.” Here, Arizona law states that “[t]he county recorder shall reject any application for
registration that is not accompied by satisfactory evidence bhited States citizenship®
Similarly, Kansas law states th@jhe county election officer osecretary of state’s office shall
accept any completed applicatiorr fegistration, but an applicashall not be registered until
the applicant has provided satisfacterdence of United States citizenship.Both statutes list
evidence that would satisfy the proof-of-citizenship requirenf@rtsITCA, the question was
whether the Arizona law conflicted with the N¥R requirement that the states “accept and
use” the federal form, and the answer was®Jes.

In this case, the Court considers the questfowhether there is a conflict between state

and federal law as it pertain® adding information to thdederal form’s state-specific

®Id. at 403.

ITCA 133 S. Ct. at 2260.

" Memorandum of Decision, Doc. 129, Exh. 1, at 24-25.

8 Ariz. Rev. Stat. Ann. § 16-166(F).

" Kan. Stat. Ann. § 25-2309()).

8 Ariz. Rev. Stat. Ann. § 16-166(F)(1)-(6); Kan. Stat. Ann. § 25-2309(1)(1)-(13). In Arizona, satisfactory
evidence includes a driver's license etate-issued identifiti@n, birth certificate, passport, naturalization
documents, or tribal number. The Kansas statute lists the same evidence plus othen@datanindicate place of

birth or citizenship such as adoption recordditary records, and hospital records.

811TCA 133 S. Ct. at 2260.
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instructions. First, the Court considers theestahd federal laws together as one system of
federal election procedurdsThen the Court determines whattilee state laws complement or
conflict with the NVRA® A conflict exists only if the state and federal law cannot co&kiso.
make this determination, the Court considers whether the NVRA addresses the same subject as
the state law®® Ultimately, the Court may find that the NVRA supersedes state law if they do
not operate harmoniously in one procedural scH&rRer the immediate purpose of making this
comparison, the Court is setting aside the goestf whether the Congress constitutionally can
supersede state law on this narrow issue.

It is clear that the text of the NVRA does ramdresses the samgbgect as the states’
laws—documentary proof of citizenship. In fatiller's August 2013 letteto Kobach deferring
action states that “citizenship documentation is not addressed in the National Voter Registration
Act of 1993 or the Help America Vote Act 00@2 and the inclusion of such information with
the Federal Form as it is currently designed constitutes a policy question which EAC
Commissioners must decid¥.The statute requires the applicamsignature that attests that the

applicant meets each eligibility qeirement, including citizenshf5. Notably, the NVRA

82 SeeGonzalez677 F.3d at 394.
8d.

84 SeeSiebold 100 U.S. at 386 (“The regulatis of Congress being constiamally paramount, the duties
imposed thereby upon the officers okthinited States, so far as they have respect to the same matters, must
necessarily be paramount to those to be performed by the officers of the State. If both cannot be perfortterd, the la
arepro tantosuperseded and cease to be duties.”).

8 SeeGonzalez677 F.3d at 394.
8 4.
8 Doc. 95, Exh. 1, at 6-7.

842 U.S.C. § 1973gg-7(b)(2)(A)-(C).
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expressly prohibits the notarization or other fatruthentication of the applicant’s signattite.
So if a state would decide tequire a notarized signature orther a state or federal voter
registration form, that state lawould be preempted by the cleaxttef the NVRA as it pertains
to federal election® In turn, that means that the EAC wdWiave statutory ahority to deny a
state’s request to include a antzation requirement in thease-specific instructions.
But the NVRA does not include a similar clear and manifest prohibition against a state
requiring documentary proof of citizensHipln fact, the NVRA doesiot address documentary
proof of citizenship at all, rigaer allowing it nor prohibiting it? Therefore, the Court must find
that the NVRA is silent on the subject. Because Congress has not addressed the same subject as

the state law, there is no basis to determinettie NVRA has preempted Arizona or Kansas law

8942 U.S.C. § 1973gg-7(b)(3) (“The mail voter registration form developed under subsectionf(t)ik) o
section—may not include any requirement for notarization or other formal authentication.”).

9 Seed2 U.S.C. § 1973gg-4(a)(2) (“lmddition to accepting and using tfiederal mail voter registration
form], a State may develop and use a mail voter regmtrdtirm that meets all of ¢hcriteria stated in section
1973gg-7(b) of this title for the registration of voterseiections for Federal office.”). Because the notarization
prohibition is included among the criteria in Section 1973gg-7(b), even a state-developed formotauttiide a
notarization requirement and be used to register an applicant for federal elections.

1 The Court acknowledges thatetfEAC decision contains a footnote noting that the NVRA prohibits
“formal authentication” and that requng additional proof of citizenship wadibe “tantamount to requiring ‘formal
authentication’ of an individual's voter registration application.” Memorandum of Decision, D&cEZR. 1, at 21
n.9. The Court rejects this suggested interpretation. As noted above, the Court reads the statute in the context of
prohibiting formal authentication of the applicant’s signature.

% The EAC decision considered the NVRA's legislative history to be a significant factor in justifying
denial, finding that Congress considesetl rejected proof-of-citizenshipg@rements when enacting the NVRA in
1993. Memorandum of Decision, Doc. 129, Exh. 1, at 20-21. According to the EAC decision, Congress donsidere
including language that would allow states to require documentary evidence of citizenship (a requirement that
state had at the time) and decided not to include such language in the NVB®&20. In its motion, the Plaintiffs
point to other parts of the legislative history that purport to show that the NVRA's@pargued that the proposed
language was unnecessary as redundant because nothing in the NVRA prevented a state from requising proof
citizenship. Doc. 140, at 8-9. Either way, the Coumas impressed with the legislative history presented in the
absence of statutory language addressing the subject.Se&. Cheeverd23 F. Supp. 2d 1181, 1191 (D. Kan.
2006) (noting that “it can be a dangerouspmsition to interpret a statute by what it doessay” and that “[s]uch a
negative inference is a weak indicator of legislativierin”). The Court finds it unnecessary to consider the
legislative history hereSeeShannon v. U.S512 U.S. 573, 583 (1994) (noting that courts have no authority to
enforce a principle gleaned solely from legislative history that has no statutory reference point).
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on the subject of documentaryopf of citizenship. If the feéeral and state laws operate
harmoniously in one scheme for federal votaigeation, then Congress has not exercised its
power to alter state law under the Elections Cldtifithat is the casestate and federal law may
coexist?

The better question here, then, is whethertdxt of the NVRA authorizes the EAC to
deny a state’s request to lis$ istatutory registrain requirement on the federal form’s state-
specific instructions. The NVRA authorizesettEAC to “develop” the federal form and
contemplates cooperation witate officials to do s. Similarly, the NVRA authorizes the
EAC to “prescribe such regulations as are nesgs to develop the form, again, “in consultation
with the chief election officers of the Staté8.”

The state-specific instructions at isduere are authorized by such a regulaffofihe
regulation describes the mandatory contents ofrsieuctions: “The state-specific instructions
shall contain the following information for each state, arranged by state: the address where the
application should be mailed and information regay the state’s speaifivoter eligibility and

registration requirementS® The regulations contemplateatha state may have additional

9 SeeSiebold 100 U.S. at 384 (“There is not the slightest difficulty in a harmonious combination into one
system of the regulations made by the two sovereignties, any more than there is in the casaraf ptibsequent
enactments of the same legislatures®e alsdGonzalez677 F.3d at 394.

% SeeSiebold 100 U.S. at 383 (“If it only alters, leaving, as manifest convenience requires, the general
organization of the polls to the Statieere results a necessary co-operatiotheftwo governments in regulating the
subject.”).

% 42 U.S.C. § 1973gg-7(a)(2) (“The Election Asahce Commission—in consultation with the chief
election officers of the States, shall develop a mail voter registration application form for elections for Federal
office.”).

%42 U.S.C. § 1973gg-7(a)(1).

911 C.F.R. § 9428.3(a).

%11 C.F.R. § 9428.3(b).
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eligibility requirements that must be listed in the instructions. The regulation dictates that the
form shall also: “(1) Specify each eligibilitygairement (including citizenship). The application
shall list U.S. Citizenship as @aniversal eligibility requireménand include a statement that
incorporates by reference each state’s specifilitiadal eligibility requrements (including any
special pledges) as set forth in the accompany state instructiortse’ regulations also address
the mechanics of how the EAC acquires eacle’statpecific voter eligibility information and
registration requirements frostate election officials:
(a) Each chief state election officethall certify to the Commission within
30 days after July 25, 1994
(1) All voter registration eligibilityrequirements of that state and their
corresponding state constitution or statutory citations, incluglinignot limited to

the specific state requirements, if any, relating to minimum age, length of

residence, reasons to disenfranchisehsas criminal conviction or mental

incompetence, and whether the state is closed primary state.
(c) Each chief state election official shall notify the Commission, in
writing, within 30 days of my change to the state’s voter eligibility requirements

or other information reported under this sectitii.”

A natural reading of the retations suggests that the EAdDticipated that a state may
change its voter eligibility requirements andlmetd a procedure for the state’s chief election
official to notify the EAC of any such enge. And under 11 C.F.R. § 9428.3(b), the state-
specific instructions must contain each swtepecific voter eligility and registration

requirements. Notably, the regutats require a state election oféitto “notify” the EAC of any

change. The regulations do not require the stHieiad to “request” that the EAC change the

%11 C.F.R. § 9428.4(b)(1). Alabanfalprida, and Vermont require thtte applicant swear or affirm an
oath containing specific language. $tdnstructions, Doc. 95, Exh. 4, & 6, 18. Louisiana requires that
documentary proof of the applicant's name and address must be attached if the applicant does not have a driver’s
license, identification card, or social security nemtstate Instructions, 095, Exh. 4, at 9.

1011 C.F.R. § 9428.6(a), (c) (emphasis added).
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instructions, and the regulations are silent abeadiscretion, if any, thahe EAC has to decline
to make changes to the state-specific instructi®nsTherefore, naturally reading these
regulations together suggests thah state may have additional eotligibility requirements, 2)

a state must inform the EAC of its voter eligjtlyirequirements, and 3) the EAC must list those
requirements in the staspecific instruction? This scheme suggests tistate and federal laws
can coexist, thus there is no conflict. Andhére is no conflict, there is no preemption.

The NVRA, in Section 1973gg-7(b)(1), mandatest the federal form “may require only
such” information “as is necessary to enableappropriate State election official to assess the
eligibility of the applicant*®® In other words, the federal form may not require unnecessary
information. For example, the Feder&8lection Commission—the EAC’s predecessor—
considered but excluded from the federal faequests for information deemed unnecessary to
assess voter eligibility such axcupation, physical charadstics, and marital statd§? In
ITCA, the U.S. Supreme Court noted that Section 1973gg-7(b)(1) “acts as both a ceiling and a

floor with respect to the contert$ the Federal Form,” and cdaoded that necessary information

191 The EAC decision recognizes tifr]either the NVRA nor the EAGegulations specifically provide a
procedure for states to request changes to the Federal Form.” Memorandum of Decision, Doc. 129, Egh. 1, at
The EAC decision also acknowledges the states’ duty to notify the EAC of changes but concludes utatienseg
leave it solely to the EAC's discretion whet and how to incorporate these changkk.'However, there is no
discretionary language in the regulations supporting this conclusion. Notably, the administratiddneodes a
public comment from a former comssioner of the Federal Election Comnussithe predecessor agency to the
EAC) who opined that “the EAC has no authority to refitsapprove state-specific insttions that deal with the
eligibility and qualifications of voters.” Doc. 132, Exh. 5, at 13-17.

19211 C.F.R. § 9428.6(c); 11 C.F.R. § 9428.3(b)nated earlier, there is erimited exception. The EAC
would not be obligated to list a state’s notarization requirement in the instructions because the NVRA expressly
prohibits notarization, preempting any potential change in state law on the subject. 42 U.S.C. § 1973gg-7(b)(3).

10342 U.S.C. § 1973gg-7(b)(1).

10459 Fed. Reg. 32311, 32316-17 (1994).

-24-



that may be requiredwill be required® Thus, a natural reading dfie statute suggests that a
state election official maintains the authorityassess voter eligibility and that the federal form
will require the information necessary for the ofiicio make that determination. This leads to
the conclusion that, consistent with the detaation of both stateslegislatures, proof of
citizenship is necessary to enable Arizona and &aetection officials tassess the eligibility of
applicants under their states’ laws.

In contrast, the EAC decision concludes that proof of citizenship, beyond signing the
form, is not necessary for state election offisito assess the eligibility of applicaftsThe
EAC determined that it has discretionary authority to decide what information will be on the
federal form and its instructions becausetted NVRA'’s language that the EAC’s duty is to
“develop” the federal form®’ As a result, the EAC decision concludes that the federal form
already provides all that is necessary for stéfieias to assess eligibility and that the states’
proposed instructions will require more information than is neceS¥ary.

The EAC decision asserts that the EAC Maes discretionary authority to determine
whether the requests to change itistructions are necessary toable the states to assess voter
eligibility. The EAC decision does not cite the RX or its regulations in baldly stating:

We conclude that the States’ contention that the EAC is under a nondiscretionary

duty to grant their requesis incorrect. Rather, as the Court explainedhter

Tribal Council the EAC is obligated to grant such requests only if it determines,

based on the evidence in the record, thatnersessary to do so in order to enable
state election officials to enforce their s&tvoter qualificationslf the States can

195|TCA, 133 S. Ct. at 22509.
106 Memorandum of Decision, Doc. 129, Exh. 1, at 28-41.
1971d. at 13.

10814, at 28-31.
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enforce their citizenship requirementgthout additional poof-of-citizenship

instructions, denial of #ir requests for such insttions does not raise any

constitutional doubt&>®

The EAC decision provides notation or analysis of howTCA leads to Miller’s
conclusion that the EAC has tlaithority to decide what ieecessary. Nor is there express
language in the NVRA or in thé&TCA opinion granting the EAC such broad authority to
determine what information is necessary fostate official to enforce voter qualifications.
Again, a natural readingf the statute in question suppotke conclusion that state election
officials maintain authority taletermine voter eligibility. INTCA, the Court characterizes proof
of citizenship as “information the Staleems necessary to determine eligibilt§f’As a result,
the EAC’s declaration that it @he has the authority to determine what is deemed necessary
information is without legasupport and is incorrect.

Further, the U.S. Supreme Court charazés the EAC as having “a nondiscretionary
duty” to include Arizona’s prooffecitizenship requirement in éhinstructions if Arizona can
establish in this Court “that a mere oath will not suffice to effectuate its citizenship
requirement*!* So, at the least, th&@ CA opinion establishes that there is a point at which the

EAC loses whatever discretion it possesses teraene the contents of the state-specific

instructions.

10914, at 27.

H0ITCA 133 S. Ct. at 2259 (“Since, pursuant to the Guwent’s concession, a State may request that the
EAC alter the Federal Form to include information the State deems necessary to determine eligibility, and may
challenge the EAC'’s rejection of that request in a suit under the Administrative Procedure Act, no constitutional
doubt is raised by giving the ‘accept and use’ provisibiine NVRA its fairest reading.”) (citations omitted).

H111d. at 2260 (“Should the EAC's inaction persist, Arnia would have the opportunity to establish in a
reviewing court that a mere oath wiibt suffice to effectuate its citizenship requirement and that the EAC is
therefore under a nondiscretionary duty to include Arizbnahcrete evidence requirement on the Federal Form.”).
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Here, Arizona and Kansas have established their state laws require their election
officials to assess the eligibilityf voters by examining proof of their U.S. citizenship beyond a
mere oath. The EAC decision makes the case ttimtstates have other means available to
enforce the citizenship requireméfftBut the Arizona and Kansagjislatures haveecided that
a mere oath is not sufficient to effectuate tlotizenship requirementnd that concrete proof
of citizenship is required to register to vote. Because the Constitution gives the states exclusive
authority to set voter qualifications under tQmialifications Clause, and because no clear
congressional enactment attempts to preemigt dhthority, the Court finds that the states’
determination that a mere oath is not sufficierdll the states are required to establish.

Therefore, the Court finds that Congress hatspreempted state laws requiring proof of
citizenship through the NVRA. Thismterpretation is not “plainlycontrary to the intent of
Congress” because the NVRA is silent as to the i§Su@onsistent withTCA, because the
states have established that a mere oath mat suffice to effeatate their citizenship
requirement, “the EAC is therefore under a nonéisenary duty” to includ¢he states’ concrete
evidence requirement in the state-specific instructions on the federalform.

C. The EAC Decision Constitutes Agency Action Unlawfully Withheld

As a result, the EAC’s nondiscretionary dutytasperform the ministerial function of
updating the instructions to refleeach state’s laws. Accordinghe Court finds that the EAC’s

refusal to perform its nondiscretiary duty to change the instrigris as requéad constitutes

112 Memorandum of Decision, Doc. 129, Exh. 1, at 36-41.
13 geeMiller, 530 U.S. at 341.

1145edTCA, 133 S. Ct. at 2260.
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agency action unlawfully withhefd® The Court orders the EAC to add the language requested
by Arizona and Kansas to the state-specificrutdtons of the fedetamail voter registration
form immediately.

Because the Court has declined to reaehctinstitutional question, the Court denies the
Plaintiffs’ requests to declare that the states’ constitutional rights were violated by the EAC’s
refusal to change the instructions. In addition, the Court dismisses Plaintiffs’ Motion for
Preliminary Injunction (Doc. 16) as moot.

IT IS ACCORDINGLY ORDERED on this 19th day of March, 2014, that the
Plaintiffs’ Motion for Judgment (Doc. 139) is hereBRANTED in part andDENIED in part.

IT ISFURTHER ORDERED that Plaintiff's Motion for Preliminary Injunction (Doc.

16) isDENIED as moot.

IT ISSO ORDERED.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

155ee5 U.S.C. § 706(1).
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