
I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 

CLI FFORD J. ZALOUDEK, 

   Plaint iff,        

 v.       Case No. 13-4128-SAC 

CAROLYN W. COLVI N, 
Com m issioner of Social Security, 
  

   Defendant . 
 
 

MEMORANDUM AND ORDER 
 

 This is an act ion reviewing the final decision of the Com m issioner of 

Social Security which denied plaint iff disabilit y insurance benefits. The 

m at ter has been fully br iefed by the part ies. 

I . Genera l lega l standards 

 The court 's standard of review is set  forth in 42 U.S.C. § 405(g) , which 

provides that  “ the findings of the Com m issioner as to any fact , if supported 

by substant ial evidence, shall be conclusive.”  The court  should review the 

Com m issioner 's decision to determ ine only whether the decision was 

supported by substant ial evidence in the record as a whole, and whether the 

Com m issioner applied the correct  legal standards. Glenn v. Shalala,  21 F.3d 

983, 984 (10th Cir. 1994) . When supported by substant ial evidence, the 

Com m issioner’s findings are conclusive and m ust  be affirm ed. Richardson v. 

Perales,  402 U.S. 389, 401 (1971) . Substant ial evidence requires m ore than 
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a scint illa, but  less than a preponderance, and is sat isfied by such evidence 

that  a reasonable m ind m ight  accept  to support  the conclusion. Hacket t  v. 

Barnhart ,  395 F.3d 1168, 1172 (10th Cir. 2005) .  

 The Social Security Act  provides that  an individual shall be determ ined 

to be under a disabilit y only if the claim ant  can establish that  he has a 

physical or m ental im pairm ent  expected to result  in death or last  for a 

cont inuous period of twelve m onths which prevents him  from  engaging in 

substant ial gainful act ivity (SGA) . The claim ant 's physical or m ental 

im pairm ent  or im pairm ents m ust  be of such severity that  he is not  only 

unable to perform  his previous work but  cannot , considering his age, 

educat ion, and work experience, engage in any other kind of substant ial 

gainful work which exists in the nat ional econom y. 42 U .S.C. § 423(d) . 

 The Com m issioner has established a five-step sequent ial evaluat ion 

process to determ ine disabilit y. I f at  any step a finding of disabilit y or non-

disabilit y can be m ade, the Com m issioner will not  review the claim  further. 

At  step one, the agency will find non-disabilit y unless the claim ant  can show 

that  he is not  working at  a “substant ial gainful act ivity.”  At  step two, the 

agency will find non-disabilit y unless the claim ant  shows that  he has a 

“severe im pairm ent ,”  which is defined as any “ im pairm ent  or com binat ion of 

im pairm ents which significant ly lim its [ the claim ant 's]  physical or m ental 

abilit y to do basic work act ivit ies.”  At  step three, the agency determ ines 

whether the im pairm ent  which enabled the claim ant  to survive step two is 
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on the list  of im pairm ents presum ed severe enough to render one disabled. 

I f the claim ant 's im pairm ent  does not  m eet  or equal a listed im pairm ent , the 

inquiry proceeds to step four, at  which the agency assesses whether the 

claim ant  can do his previous work. The claim ant  is determ ined not  to be 

disabled unless he shows he cannot  perform  his previous work. The fifth step 

requires the agency to consider vocat ional factors ( the claim ant 's age, 

educat ion, and past  work experience)  and to determ ine whether the 

claim ant  is capable of perform ing other jobs exist ing in significant  num bers 

in the nat ional econom y. Barnhart  v. Thom as,  540 U.S. 20 (2003) . 

 The claim ant  bears the burden of proof through step four of the 

analysis. Nielson v. Sullivan,  992 F.2d 1118, 1120 (10th Cir. 1993) . At  step 

five, the burden shifts to the Com m issioner to show that  the claim ant  can 

perform  other work that  exists in the nat ional econom y. Nielson,  992 F.2d at  

1120;  Thom pson v. Sullivan, 987 F.2d 1482, 1487 (10th Cir. 1993) . The 

Com m issioner m eets this burden if the decision is supported by substant ial 

evidence. Thom pson,  987 F.2d at  1487. 

I I . Procedura l H istory 

 Plaint iff applied for disabilit y insurance benefits and supplem ental 

security incom e under Tit les I I  and XVI  of the Social Security Act . His claim s 

were denied init ially and on reconsiderat ion. On July 10, 2012, following a 
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hearing, the ALJ found Plaint iff was not  under a “disabilit y”  as defined in the 

Act .1 

 At  step one, the ALJ found that  Plaint iff had not  engaged in substant ial 

gainful act ivity since his alleged onset  date, May 22, 2010. At  step two, the 

ALJ found the claim ant  has the following severe im pairm ents:  diabet ic 

neuropathy, depression, sleep apnea, m ild degenerat ive disc disease lum bar 

spine, ulnar neuropathy, and seizure disorder. At  step three, the ALJ 

determ ined that  those im pairm ents were not  on the list  of im pairm ents 

presum ed severe enough to render one disabled. The ALJ then determ ined 

that  the Plaint iff has the residual funct ional capacity (RFC)  to perform  light  

work , with the following rest r ict ions:

 

Tr. p. 19. The ALJ found the Plaint iff unable to perform  his past  relevant  

work at  step four, but  found at  step five that  he was able to perform  other 

jobs that  exist  in significant  num bers in the nat ional econom y, such as 

rout ing clerk, folding m achine operator, and sub-assem bler. 

                                    
1 Plaint iff had previously filed an applicat ion for disabilit y benefits with the Com m issioner 
which was denied on May 22, 2010. That  decision was not  t im ely appealed, so plaint iff 's 
disabilit y status pr ior to that  date is res judicata.  Accordingly, the relevant  period of 
disability for this applicat ion is May 22, 2010, through July 10, 2012. 
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I I I .  Ana lysis 

 Plaint iff’s claim s of error are addressed below. 

 A. Step Three  

 Plaint iff first  challenges the ALJ’s conclusion at  step three that  Plaint iff 

did not  have an im pairm ent  or com binat ion of im pairm ents that  m et  or 

m edically equaled the severit y of a listed im pairm ent . Plaint iff argues that  

his depression either m eets or, in com binat ion with his other im pairm ents, 

equals the requirem ents of List ing § 12.04 A and B for affect ive disorders. 

 List ing § 12.04, as applicable here, requires the Plaint iff to have a 

m edically docum ented persistence of a depressive syndrom e character ized 

by four or m ore listed sym ptom s, which results in at  least  two of the 

following:  

1. Marked rest r ict ion of act ivit ies of daily liv ing;  or 
2. Marked difficult ies in m aintaining social funct ioning;  or 
3. Marked difficult ies in m aintaining concent rat ion, persistence, 
or pace … 

 
20 C.F.R. pt . 404, subpt . P, app. 1, § 12.04. The ALJ found Plaint iff had 

m oderate, but  not  m arked, difficult ies in each of these three areas, so found 

he did not  m eet  the list ing. 

 Specifically, the ALJ found:  

 I n act ivit ies of daily liv ing, the claim ant  has m oderate rest r ict ion. 
The claim ant  is able to shop but  reported he lacked energy. He walks 
his dog. He is able to take care of him self and helps with his parents, 
although doing so increased his depression. He drives som e. 
 
 I n social funct ioning, the claim ant  has m oderate difficult ies. He 
prefers to stay hom e and avoids others, even his fam ily. 
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 With regard to concent rat ion, persistence or pace, the claim ant  
has m oderate difficult ies. The claim ant  has reported loss of interest  
but  is able to take care of him self and help with his parents. The 
claim ant  reports his m edicat ion m akes it  difficult  for him  to 
concent rate. 
 

Tr. 17. 

 Plaint iff’s pr im ary content ion is that  his test im ony, supported by 

evidence from  the VAMC, shows that  his rest r ict ions and difficult ies are 

m arked, and not  m oderate. The Com m issioner defines the term  "m arked" as 

follows:   

We use "m arked" as a standard for m easuring the degree of lim itat ion, 
it  m eans m ore than m oderate but  less than ext rem e. A m arked 
lim itat ion m ay arise when several act ivit ies or funct ions are im paired, 
or even when only one is im paired, as long as the degree of lim itat ion 
is such as to interfere seriously with your abilit y to funct ion 
independent ly, appropriately, effect ively, and on a sustained basis. 
 

 See List ing 12.00C, supra.  
 

 The ALJ’s evaluat ion of Plaint iff 's depression is supported by evidence 

of record, including the opinions of Darrell Snyder, Ph.D., and Lauren Cohen, 

Ph.D., State agency psychological consultants. Tr. 20. These doctors gave 

full credit  to Plaint iff’s allegat ions, but  st ill found Plaint iff had only m oderate, 

and not  m arked, difficult ies in act ivit ies of daily liv ing, social funct ioning, and 

concent rat ion, persistence, and pace. The ALJ gave great  weight  to their  

opinions, and ALJ reasonably found Plaint iff 's im pairm ents, either singly or in 

com binat ion, did not  m eet  or equal the requirem ents of any listed 

im pairm ent . Tr. 16.  
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 Plaint iff suggests that  the ALJ im properly relied on the October 2010 

opinion of Dr. Snyder and the March 2011 opinion of Dr. Cohen because 

these non-exam ining physicians did not  review any evidence dated after 

their  opinions were rendered. But  Plaint iff has not  shown any m aterial 

change in the relevant  m edical record which would render those opinions, or 

either of them , stale. See Chapo v. Ast rue,  682 F.3d 1285, 1293 (10th Cir. 

2012)  (opinion of agency exam ining consultant  was “patent ly stale”  when 

the relevant  m edical record had “m aterial changes”  after his opinion was 

given) . Nor has Plaint iff shown that  his at torney objected to those opinions 

based on staleness or requested a new m ental exam inat ion of her client . 

Thus these opinions were substant ial evidence upon which the ALJ was 

ent it led to rely.  See Flaherty v. Ast rue,  515 F.3d 1067, 1071 (10th Cir. 

2007) . 

 Plaint iff also argues that  the ALJ failed to address the findings of his 

t reat ing providers at  the VA, but  this is sim ilar ly without  m erit .  The ALJ 

specifically and repeatedly addressed and weighed VA records indicat ing that  

Plaint iff was under t reatm ent  for diabetes, hyperlipidem ia, tobacco 

dependence, peripheral neuropathy, osteoarthr it is, and depression. See Tr. 

18. ( referr ing to the m edical records of Plaint iff 's t reat ing providers at  the 

VA) . See also Tr.  18-20 (addressing VA records 17F, 18F, 10F, 28F, 20F, 

22F, 18F, and 27F) . 
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 Plaint iff suggests that  no evidence of record supports the ALJ’s finding 

that  Plaint iff helps with his parents or  takes care of him self. But  the ALJ’s 

finding was that  Plaint iff was able to do so, and m edical record supports the 

ALJ’s finding regarding his parents in stat ing:  “ [ w] orsening of sym ptom s 

were thought  due to needing to m ove to take care of aging parents,”  Tr. 

653, and in showing that  Plaint iff spent  a m onth with his parents. Plaint iff 

concedes that  he can shop, dr ive, m ow his lawn, shovel snow off his steps, 

walk the dog, prepare his own food, and take care of his own hygiene. 

Although Plaint iff expressed som e difficulty in perform ing som e of those 

daily act ivit ies, this court  cannot  reweigh such evidence. 

 B. Credibilit y  of Pla int if f 's Subject ive Test im ony 

 Plaint iff argues the ALJ erred in finding his subject ive com plaints not  

fully credible regarding the extent  of his sym ptom s. (Tr. 16-20) . 

 “Credibilit y determ inat ions are peculiar ly the province of the finder of 

fact , and we will not  upset  such determ inat ions when supported by 

substant ial evidence.”  Wilson v. Ast rue,  602 F.3d 1136, 1144 (10th Cir. 

2010)  ( internal quotat ion m arks om it ted) . Nevertheless, an ALJ's adverse 

credibilit y finding “should be closely and affirm at ively linked to substant ial 

evidence and not  just  a conclusion in the guise of findings.”  I d.  ( internal 

quotat ion m arks om it ted) .  
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 The ALJ art iculated the reasons why he discredited Plaint iff’s subject ive 

com plaints, including the object ive m edical evidence, the m edical opinions, 

Plaint iff’s daily act ivit ies, and im provem ent  with t reatm ent . Tr. 16-20. 

The ALJ considered Plaint iff’s abilit y to m aintain a long- term  relat ionship with 

his live- in gir lfr iend to be inconsistent  with his claim  of disabling depression. 

Plaint iff contends there is no legal basis for this conclusion, yet  one’s abilit y 

to m aintain sat isfactory relat ionships with fam ily m em bers is com m only 

recognized as a credibilit y factor inconsistent  with one’s claim  of disabling 

depression or other m ental lim itat ions. See e.g., Sollera v. Colvin,  2014 WL 

834495 * 4 (W.D.Pa. 2014) ;  Turner v. Colvin,  2013 WL 5817558, * 16 

(C.D.Cal. 2013) . 

 Plaint iff also contends the ALJ found that  his daily act ivit ies were 

inconsistent  with the alleged severity of his sym ptom s, but  did not  specify 

any such act ivity in the record. To the cont rary, the ALJ’s decision specifies 

the following as inconsistent  with Plaint iff’s claim s of disabling pain:  

He has reported neuropathy pain as m uch as 9 of 10 but  is able to 
m ow, shovel, walk dogs, although he said only for short  periods of 
t im e. He is able to am bulate with norm al gait  throughout  the 
Departm ent  of Veterans’ Affairs records, and they do not  indicate they 
have prescribed a cane. (Citat ions om it ted.)  The claim ant  has his 
insulin pum p go off when walking the dogs and m owing … but  this was 
corrected with adjustm ent  of his pum p and diet . I t  nevertheless shows 
m ore act ivity tha[ n]  suggested by the claim ant . 
 

Tr. 20.  
 
 The ALJ further suggested that  Plaint iff 's norm al gait  and stance was 

inconsistent  with the degree of his alleged neuropathic pain. Plaint iff 
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challenges this as an inappropriate sua sponte finding by the ALJ. But  the 

record shows that  Plaint iff’s providers at  the VA found him  to be am bulatory 

when he visited them , did not  prescribe or docum ent  Plaint iff’s use of a 

cane, and noted his stance and gait  were norm al. See e.g. ,  Tr. 58-59;  1186-

87, 1218-19. Plaint iff used a cane, however, at  the t im e of his disabilit y 

hearing. Whether that  use was due to a change in Plaint iff’s am bulatory 

abilit y over t im e or to other reasons is not  for this Court  to decide.  See 

Mendez v. Colvin,  588 Fed.Appx. 776, 779 (10th Cir. 2014) , cit ing Lax v. 

Ast rue,  489 F.3d 1080, 1084 (10th Cir. 2007)  ( “The possibilit y of drawing 

two inconsistent  conclusions from  the evidence does not  prevent  an 

adm inist rat ive agency's findings from  being supported by substant ial 

evidence.”  ( internal quotat ion m arks om it ted) ) . 

 The ALJ also found Plaint iff 's desire to obtain part - t im e work 

inconsistent  with his claim  of total disabilit y. Plaint iff argues that  this should 

not  have negat ively im pacted his credibilit y because he never stated he 

could perform  part - t im e work, never perform ed part - t im e work during the 

period in issue, and thought  about  obtaining part - t im e work only because he 

was broke. But  one’s stated interest  in returning to work is a valid factor in 

the ALJ’s credibilit y determ inat ion. See Newbold v. Colvin,  718 F.3d 1257, 

1267 (10th Cir. 2013) . And although Plaint iff doubted he could actually do 

the work, this court  has no authority to reweigh his test im ony, which st ill 

supports the ALJ’s finding. See Mendez v. Colvin,  588 Fed.Appx. 776, 779 
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(10th Cir. 2014) , cit ing Lax v. Ast rue,  489 F.3d 1080, 1084 (10th Cir. 2007) . 

I n cit ing what  he contends is cont rary evidence, Plaint iff is asking the court  

to reweigh the evidence, which it  cannot  do. See Oldham  v. Ast rue,  509 F.3d 

1254, 1257 (10th Cir. 2007)  ( “We review only the sufficiency of the 

evidence, not  its weight .” ) . 

 The ALJ’s findings regarding the degree of Plaint iff’s pain echo the 

conclusions m ade by the evaluators and State agency m edical consultants —

that  although Plaint iff alleged significant  neuropathic pain, the degree of his 

alleged pain was inconsistent  with the norm al findings on exam inat ion. 

The court ’s review of the record convinces it  that  substant ial evidence 

supports the ALJ's credibilit y determ inat ion and that  the correct  legal 

standards were applied. See Qualls v. Apfel,  206 F.3d 1368, 1372 (10th Cir. 

2000)  ( “ [ T] he ALJ did not  sim ply recite the general factors he considered, he 

also stated what  specific evidence he relied on in determ ining that  [ the 

claim ant 's]  allegat ions of disabling pain were not  credible.” ) . 

 RFC –  Evaluat ion of Medica l Opinions 

 Plaint iff argues the ALJ’s RFC was “ legally and factually indefensible.”  

See Pl. ’s Br. At  31-32. Plaint iff contends that  the RFC is not  supported by 

substant ial evidence because the ALJ did not  include a "narrat ive discussion" 

describing how the evidence supports each conclusion in his RFC assessm ent  

cit ing to specific m edical facts. I nstead, the ALJ sim ply "adopted" the RFC 
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rendered by non-exam ining state-agency physicians who did not  review the 

m ajority of the m edical evidence of record. 

 But  the ALJ need not  repeat  verbat im  the m edical source’s narrat ive in 

his RFC finding or in the corresponding hypothet ical to the VE. Carver v. 

Colvin,  2015 WL 307084, 3 (10th Cir. 2015) . Here, the ALJ’s physical RFC 

assessm ent  is ident ical to the opinion of Dr. Stevens, the State agency 

m edical consultant . Tr. 18, 661-67. The ALJ’s decision cites the evidence 

relied on by Dr. Stevens to form ulate the physical RFC, and states he 

afforded great  weight  to Dr. Stevens’s opinion. Tr. 18-20. No redundancy is 

required. With regard to Plaint iff 's m ental RFC, the ALJ adopted the 

lim itat ions opined by Dr. Snyder, Tr. 18, 655-56, that  Plaint iff had m oderate 

lim itat ions in his abilit y to understand, rem em ber, and carry out  detailed 

inst ruct ions, Tr. 655, and the ALJ correspondingly lim ited Plaint iff to work 

involving sim ple, rout ine and repet it ive tasks. Tr. 18. This is sufficient . 

 Plaint iff also contends that  Doctors Snyder and Stevens did not  review 

the ent ire case record, thus the ALJ im properly "adopted" their  RFC 

assessm ents. This staleness argum ent  has been addressed above. 

 Plaint iff further contends that  the ALJ im properly accorded great  

weight  to the opinions of the non-exam ining State agency m edical and 

psychological consultants without  discussing the evidence that  ent it led the 

opinions to great  weight . See Pl. 's Br. at  29-31. But  the ALJ’s decision 
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sufficient ly reflects a discussion of the evidence the consultants relied on in 

form ulat ing their  opinions.  

 Last ly, Plaint iff contends the ALJ failed to discuss the docum ented side 

effects which plaint iff experiences from his m edicat ions. Those side effects 

are stated to include grogginess, feeling like he is drunk, excessive sleep, 

decreased sleep, and interrupt ion with balance. But  the ALJ specifically 

addressed the side effect  of feeling drunk. Tr. 19. As to the other alleged 

side effects, this argum ent  is unavailing because although an ALJ m ust  

consider all the evidence, he “ is not  required to discuss every piece of 

evidence.”  Clifton v. Chater,  79 F.3d 1007, 1009–10 (10th Cir. 1996) .  

Step Five 

 Plaint iff contends the ALJ im properly found he could perform  “other 

work”  that  exists in significant  num bers in the nat ional econom y. Plaint iff 

argues that  because the ALJ found that  plaint iff had "m oderate"  lim itat ions 

in concent rat ion, persistence and/ or pace, he was required to include those 

lim itat ions in his hypothet ical to the VE.  

 The ALJ’s hypothet ical to the VE included the m oderate lim itat ions in 

stat ing that  Plaint iff is “ lim ited to work involving sim ple, rout ine and 

repet it ive tasks, with only sim ple work- related decisions, with few if any 

work place changes,”  and is to have “no interact ion with the public but  can 

be around co-workers throughout  the day but  only with occasional 

interact ion with co-workers.”   Tr. 18. These lim itat ions “capture the essence”  
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of the funct ional lim itat ions supported by the object ive m edical evidence and 

other evidence. See Carver v. Colvin,  2015 WL 307084, 3-4 (10th Cir. 

2015) . No m ore is required. 

 Plaint iff addit ionally contends that  he does not  retain the RFC to 

perform  light  work act ivity, and that  the hypothet ical posed by the ALJ was 

prem ised on his im proper RFC determ inat ion. But  the Court  has rejected this 

challenge to the RFC, above. The VE’s test im ony thus const itutes substant ial 

evidence on which the ALJ just ifiably relied in reaching his conclusion of non-

disabilit y.  See Gay v. Sullivan,  986 F.2d 1336, 1340–41 (10th Cir. 1993) . 

 Having exam ined the specific claim s of error, the Court  finds sufficient  

evidence that  a reasonable m ind m ight  accept  to support  the conclusion of 

non-disabilit y. The standard of review “does not  allow a court  to displace the 

agency’s choice between two fair ly conflict ing views, even though the court  

would just ifiably have m ade a different  choice had the m at ter been before it  

de novo.”  Trim m er v. Dep’t  of Labor ,  174 F.3d 1098, 1102 (10th Cir. 1999) . 

 I T I S THEREFORE ORDERED that  the judgm ent  of the Com m issioner is    

   affirm ed pursuant  to the fourth sentence of 42 U.S.C. § 405(g) . 

  Dated this 23 rd day of March, 2015, at  Topeka, Kansas. 
 
 
 
 
      s/ Sam  A. Crow      
     Sam  A. Crow, U.S. Dist r ict  Senior Judge 


