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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JONES & SONSCHASSIS, INC.,

Defendants.

AMERICAN POWER CHASSIS, INC., )
)
Plaintiff, )
) CIVIL ACTION
V. )
) No. 13-4134-KHV
GARY JONES and )
)
)
)
)

MEMORANDUM AND ORDER

American Power Chassis, Inc. brings suit agaGary Jones for breach of contract, frayd

and negligent misrepresentation. @@eended ComplaintDoc. #7) filed January 8, 2014This

matter is before the Court on Plaintiff's ReneMiotion For Sanctions Psuant To FRCP 37 And

Memorandum In SuppofbDoc. #140) filed April 3, 2018nd Defendant Gary Jonéso Se Objects

[sic] To Report And Recommendation And Memorandum In Sugpat. #145) filed June 29,

2018. For reasons stated below, the Court sustains plaintiff's motion for sanctions and ovegrrule:

defendant’s objections to the magistrate judge report and recommendation.

! Jones proceeds pro se. Plaintiff also sl@tes & Sons Chassis, Inc., and the saine

counsel represented both defendants. EBBes/ Of AppearancéDoc. #8) filed February 3, 2014.
On August 15, 2014, the Court allowed defense counsel to withdravDr8egDoc. #38). After

counsel withdrew, the Court foundatibecause Jones & Sons Chassis, Inc. is a corporate entity, it
must retain counsel to represent.it. Seder(Doc. #55) filed April 2, 2015. It failed to do so and
the Court directed the Clerk to enter defauttgment against Jones & Sons Chassis, Inc. $ee
Memorandum And OrdeiDoc. #88) filed December 23, 2015 at 3. On December 23, 2015/ the
Clerk entered default as to Jones & Sons Chassis, IncCl8ees Entry of Defaul{Doc. #89).
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Procedural Backaground?

On May 25, 2016, under Rule 37(d), Fed. R. €ivthe Court imposed monetary sanctions

against defendant for failing to attend his deposition on August 8,28e¢Memorandum And

Order(Doc. #93) at 13. The Court ordered that if defendant timely paid the funds, respong

discovery requests and attended his deposition, the magistrate judge should hold a sch

conference and set a schedule which allowed thieep&n proceed with remaining discovery in the

ed to

cdulir

case. _Sedd. at 14. Plaintiff had asked the Court to enter default judgment as a sanction for

defendant’s “repeated” failure to respond to written discovery. Plaintiff's Motion For Sanct

Pursuant To FRCP 37 Against Defendants And Memorandum In Sufipoct #51) filed

November 3, 2014 at 3-5. The Court found that defendant’s lack of culpability weighed ag

imposing default judgment as a sanction at that tiBeeMemorandum And OrddDoc. #93) at

12.
On October 27, 2016, Judge Sebelius orderedhdafd to “respond without objection to al
paper discovery (i.e. plaintiff's interrogatoriasd requests for production of documents) that h

been submitted to him.”_Sé&xder(Doc. #108-1). Judge Sebelius sththat if defendant “fails to

2 For additional background information, see Memorandum And (Jixtsr. #128)
filed July 11, 2017 at 2-5 and Memorandum And OK@arc. #93) filed May 25, 2016 at 1-8.

3 Magistrate Judge K. Gary Sebelius astkthat defendant pay $925.00 to reimburs
plaintiff for attorney fees and expenses imed in attending the deposition on August 8, 2014. S
Order(Doc. #98) filed July 5, 2016. Judge Sebeluwssequently ordered that defendant could p
the sanctions in six monthly installments. S&eler (Doc. #108-1) filed October 27, 2016
Defendant completed the payment schedule. Rég®rt And Recommendatigboc. #143) filed
June 14, 2018 at 4.

ons

ainst

as

I
ee

4 The Court noted that when the responses were due, defendant was represented k

counsel who later withdrew, and the record didrefiect whether counsel informed defendant
his obligation to provide discovery. SkEmorandum And OrdgiDoc. #93) at 12. Moreover,
plaintiff had not shown that it had taken adeqsiéps to obtain the information without coui
action. Seeéd.
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timely respond to the discovery requests or . . . faiomply with any other court order, the cou
may impose further sanctions, up to and including default judgment . . . on all claims.” Id.
On December 2, 2016, plaintiff filed a renelvmotion seeking default judgment as

sanction for defendant’s failurepoovide discovery responses. &mmewed Motion For Sanctions

(Doc. #116). Plaintiff stated that violation of the magistrate judge order of October 27, 2016,

defendant’s responses contained objections, and that said objections were “not well found
prevent[ed] plaintiff from oldining pertinent and relevant information and facts.” i8e®y 4-5.
On January 26, 2017, Judge Sebelius recommenaetth&éCourt sustain plaintiff’'s motion.

SeeReport And Recommendati¢boc. #120). Specifically, Judge Sebelius found that despite

order to respond to written discovery requests “without objection,” defendant had objected
vast majority of plaintiff's interrogatorieand requests for production of documents. et 7.
Judge Sebelius found that relevant factors welghdavor of entering default judgment agains
defendant._Seigl. at 8-9.

On February 13, 2017, defendant filed objectimnhe magistrate judge recommendatio

SeeDefendant Gary Jones Objections To Report & Recommenddimts #123). Defendant

pd an

his

to the

—

asserted that Judge Sebelius had wrongfully required him to respond “without objection” {o the

written discovery requests. ldt 1. The Court found that because defendant did not timely ob
to the magistrate judge’s order of Octol®¥, 2016, he had waived the right to do® s&ee

Memorandum And OrdegiDoc. #128) filed July 11, 2017 at 8. The Court noted that the writ

> As noted, on October 27, 2016, Judge Sebelius ordered that on or b
November 14, 2016, defendant ‘pesid without objection to all paper discovery (i.e. plaintiff’
interrogatories and requests for production of documents) that has been submitted to him
Order (Doc. #108-1). Pursuant to Rule 72(a)dFR. Civ. P., defendant had 14 days, or un
November 10, 2016, to file and serve objections to the magistrate judge order.
Fed. R. Civ. P. 72(a).
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discovery requests appeared to seek informatiaohaias relevant to issues in the case and W

not privileged or overly burdensome to produce amthuded that defendant must comply with the

magistrate judge’s discovery order, “ib@ must respond to the written discovery requests ‘withq

as

DUt

objection.” Memorandum And Ordéboc. #128) at 8-9, n.11. The Court ordered that to the extent

defendant had knowledge of the matters requelstethust answer each interrogatory “separate

and fully in writing under oath.” _Memorandum And Ord@oc. #128) at 9-10 (quoting

Fed. R. Civ. P. 33(b)(3)).
Regarding plaintiff's request for sanction® ®ourt found that sanctions were not warrants
at that time._lIdat 10. Specifically, the Court considettée following factors: (1) the degree o

actual prejudice to plaintiff; (2) the amount otdrference with the judicial process; (3) th

ly

11%

culpability of defendant; (4) whether the Court had warned defendant in advance that default

judgment would be a likely sanction for non-compliance; and (5) the efficacy of lesser sang

Seeid. at 12-15 (citing Klein-Becker USA, LLC v. Engleft11 F.3d 1153, 1159-60 (10th Cir

2013); Ehrenhaus v. Reynol®65 F.2d 916, 920 (10th Cir. 1992)). The Court found that the th

and fourth factors —_i.¢he culpability of defendant and whether the Court had warned that de
would be a likely sanction for noncompliance —ighed in favor of default because (1) defenda
was culpable in not responding to the discoveguests without objection; and (2) the Court hd
warned defendant several times that defadljment would be a likely sanction for non-compliang

with Court orders. Memorandum And OrdBroc. #128) at 14. Nevérless, the Court found that

the remaining factors —i.the degree of actual prejudice to ptéf, the amount of interference with

the judicial process and the efficacy of lessanctions — weighed against imposing a sanctic

Specifically, the Court found that plaintiff’'s owntamms had negatively contributed to the situatign

because it had not taken adequate steps anaibe information without court action, iiedid not
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file a motion to compel, did not certify that itchan good faith conferred or attempted to confe

with defendant in an effort to obtain the infaation, and could have attempted to obtain t}
information at defendant’s deposition but chose to cancel it insteadd. 8¢€&2-15.
The Court ordered defendant to “respond witlatojection to plaintiff's interrogatories and

requests for production of documentsMemorandum And Ordéboc. #128) at 15. In addition,

the Court notified defendant that “if he fail[edithout substantial justification to timely responc
to the written discovery without objection, or failledthout substantial justification to obey any
other court order or deadlinegtiourt will likely impose sanctions which may include any of tf
orders described in Fed. R. Civ. P. 37(b)(2)(A)(i)-amd/or payment of plaintiff's attorney’s feeg

and expenses.” Memorandum And Or@@oc. #128) at 15. (citing Fed. R. Civ. P. 37(d)(3)).

On October 16, 2017, plaintiff filed ithird motion for sanctions. S&#aintiff’'s Renewed

Motion For SanctiongDoc. #133) filed October 16, 2017. i@l asserted that in responding tqg

the written discovery requests, defendant removed language stating that he “objected” to the
but otherwise provided the same answers as befordefandant failed to provide the informatiof
requested. Seeid. at 2.

OnJanuary 19, 2018, Judge Sebelius overruled themfor sanctions, finding that plaintiff

had not sufficiently shown that counsel had mateasonable effort to confer” as required und

6 The Court ordered defendant toopide the responses by July 26, 2017.

Memorandum And OrdefDoc. #128) at 15. The Court subsequently extended the deadlin
September 25, 2017. Seeder(Doc. #131) filed August 31, 2017 at 1.

! Regarding attempts to resolve the issuainpiff stated that counsel had attempte

to reach defendant by telephone and thatingff and defendant had exchanged writte
correspondence regarding the matter. i8eat 2-3.
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D. Kan. Rule 37.2. SeeOrder(Doc. #138) at 3.
On March 14, 2018, Judge Sebelius conductedephone status conference “to identif
what additional discovery” the parties needed ferdaise to proceed to a final pretrial conferend

Order(Doc. #137) filed February 28, 2018; Minute Enfpoc. #138) filed March 14, 2018.

The next day, on March 15, 2018, Judge Sebelius entered an order regarding the telg
status conference. Sé&&rder (Doc. #139). The order stated that (1) during the conferen

plaintiff's counsel informed the Court that defentlaad again failed to adequately answer writtg

interrogatories; (2) the Court agreed that deferiglafitorts to answer interrogatory numbers 3 to

13 were inadequate; and (3) the Court carefekplained to defendant why his answers we

inadequate._lIdat 1. “In an abundance of cautionJydgie Sebelius granted defendant addition

8 Under D. Kan. Rule 37.2, the Court will not entertain any motion to resolv
discovery dispute unless before filing the motitw, attorney for the moving party has conferre

or made reasonable effort to confer with opposimgnsel concerning the matter in dispute. D. Kan.

Rule 37.2.
D. Kan. Rule 37.2 states as follows:

The court will not entertain any motion tesolve a discovery dispute pursuant to
Fed. R. Civ. P. 26 through 37 . . . unless the attorney for the moving party has
conferred or has made reasonable effort to confer with opposing counsel concerning
the matter in dispute prior to the filing of the motion. Every certification required
by Fed. R. Civ. P. 26(c) and 37 and this mdlated to the efforts of the parties to
resolve discovery or disclosure disputes must describe with particularity the steps
taken by all attorneys to resolve the issues in dispute.

A “reasonable effort to confer” means mdhan mailing or faxing a letter to the
opposing party. It requires that the pagtie good faith converse, confer, compare
views, consult, and deliberate, or in good faith attempt to do so.

D. Kan. Rule 37.2. Although the language of DnKRule 37.2 refers to conferring with “opposin
counsel,” it applies equally in a@sinvolving a pro se party. SBeown v. BrothertonNo. 07-
2192-JAR-GLR, 2007 WL 4144958, atflov. 20, 2007); Brackens v. ShieMo. 06-2405-JWL-
DJW, 2007 WL 1805800, at *1 (D. Kan. June 22, 2007).
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time — to April 6, 2018 — to respord the interrogatories. lét 1. Judge Sebelius ordered that

defendant “must do so without objection.” ldudge Sebelius further ordered that if plaintiff was

not satisfied with defendant’s answers, on dofeApril 20, 2018, plaintiff could file a motion to

compel or a motion for sanctions._Id.

On April 3, 2018, plaintiff filed a renewed motion for sanctions seeking default judgnjent

against defendant. _Sédaintiffs Renewed Motion For Sanctions Pursuant To FRCP 37 A

Memorandum In SuppotDoc. #140). Plaintiff assertedaton April 2, 2018, defendant had agai

provided inadequate responses to interrogatory numbers 3 to 181. &2

On April 24, 2018, defendant responded ®régnewed motion for sanctions. $edendant

=)

nd

Gary Jone®roe [sic] Objects To Renewed Motion For Sanctions And Memorandum In Support

(Doc. #142). Regarding his interrogatory responses, defendant stated as follows:
Again the Defendant answered all interrimgies truthfully, honstly and completely
under oath. Furthermore the defendant Ganyes does not have in his control or
in his possession any files, lists, or documémasthe Plaintiff's attorney is seeking.
Id. at 1-2°
OnJune 14, 2018, Judge Sebelius recommendeithéh@burt sustain plaintiff’s motion for

sanctions._SelReport And Recommendati§ébDoc. #143). Specifically, Judge Sebelius found th

defendant had repeatedly refused to obey Court orders to respond to plaintiff’'s interroga
without objection._Sekl. at 8. Most recently, during thdeéphone status conference on March
2018 — after defendant had answered the interrdgatoy objecting and giag that he was unable

to answer the questions — the Court “made clear” that defendant needed to provide answ

o The remainder of defendant’s responseeapp to argue the merit of plaintiff's
claims,_i.ethat defendant complied with the estimated time line and budget and plaintiff’'s cot
ordered him to cease work on the project. Beéendant Gary Jond&oSe [sic] Objects To
Renewed Motion For Sanctions And Memorandum In Sugpart. #142) at 2.

-7-

at

tories

ers al

insel




“explained that the interrogatories requested in&drom of which Jones was aware and that he h
an obligation to provide.”_Idat 7. The Court gave defendant one last opportunity to answef
interrogatories completely. IdDespite the Court’s clear instruction, defendant merely remo
the “objection” language from his answers but continued to refuse to provide the requ

information because he “did not have consent to release the information” or “did not poss

ad

the

ed

estec

£SS O

control the information requestet.”Id. at 7. Judge Sebelius examined the factors relevant to

whether default judgment was an appropriate tt@mand determined that all factors weighed i
favor of default judgment as a sanction against defendanat d11.

Legal Standards

The Court reviews de novo those portiona afagistrate judge report and recommendati

to which a party objects. S&8 U.S.C. 8§ 636(b)(1);Fed. R. Civ. P. 72(b)(3¥. In conducting a

10 For instance, interrogatory numbers 3 Goasked plaintiff to identify certain
individuals who were involved in the project tiriiee and budget that is d¢hsubject of this suit,
i.e. the lead engineer, senior mechanical systems engineer, senior electrical systems engir
senior mechanic.__Sdeefendant Gary Jond¥oSe [sic] Answers To Plaintiffs Interrogatories
Without Objectionsat 1-2, Exhibit 1 to Plaintiff's Renewed Motion For Sanctions Pursuant
FRCP 37 And Memorandum In Supp@doc. #140). Defendant ngsnded to the interrogatorieg
as follows:

Defendant Gary Jongso se believes he does not have the consent of this person to
release private personal information and that this personal information is protected
under various state and federal laws. In addition, Defendant Gary pfones
believes he has not been authorizydthe corporate defendant Jones & Sons
Chassis Inc. to release personal information of this person. Defendant Gary Jones
pro se also believes corporate defendant is without legal counsel and without
corporate designee and is in default.

1 Section 636(b)(1) states as follows:
Notwithstanding any provision of law to the contrary--

(continued...)
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de novo review, the Court must consider relevanience of record and not merely review th

magistrate judge recommeation. _In re Griega4 F.3d 580, 584 (10th Cir. 1991). When rulin

H(...continued)
(A) a judge may designate a magistrate judge to hear and determine any
pretrial matter pending before the cpexcept a motion for injunctive relief,
for judgment on the pleadings, for summngudgment, to dismiss or quash
an indictment or information made the defendant, to suppress evidence in
a criminal case, to dismiss or to permit maintenance of a class action, to
dismiss for failure to state a claimpon which relief can be granted, and to
involuntarily dismiss an action. A judgd the court may reconsider any
pretrial matter under this subparagraph (A) where it has been shown that the
magistrate judge’s order is clearly erroneous or contrary to law.

(B) a judge may also designate a magistrate judge to conduct hearings,
including evidentiary hearings, andstabmit to a judge of the court proposed
findings of fact and recommendations for the disposition, by a judge of the
court, of any motion excepted in subparagraph (A), of applications for
posttrial relief made by individuals convicted of criminal offenses and of
prisoner petitions challenging conditions of confinement.

(C) the magistrate judge shall file his proposed findings and
recommendations under subparagraph (B) with the court and a copy shall
forthwith be mailed to all parties.

Within fourteen days aftédeing served with a copy, any party may serve and file
written objections to such proposed fings and recommendations as provided by
rules of court. A judge of the courtalhmake a de novo determination of those
portions of the report or specified propddindings or recommendations to which
objection is made. A judge of the court na@gept, reject, or modify, in whole or in

part, the findings or recommendations made by the magistrate judge. The judge may
also receive further evidence or recomthé matter to the magistrate judge with
instructions.

28 U.S.C. § 636.
12 Rule 72(b)(3) states as follows:

The district judge must determine de novo any part of the magistrate judge’s
disposition that has been properly objectedTthe district judge may accept, reject,

or modify the recommended disposition; receive further evidence; or return the
matter to the magistrate judge with instructions.

Fed. R. Civ. P. 72.

$)




on objections to magistrate judge findings aadommendations, the Court may receive furth

evidence. _Se@8 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b)(3). Whether to receive additig

evidence is committed to the Court’s sound discretionH8aederson v. Echostar Commc’ns Corp|

172 F. App’x 892, 895 (10th Cir. 2006). In this caseadditional evidence is necessary, and t
Court reviews the report and recommendation on the ample record which already exists.
Analysis
Under Rule 37(d), Fed. R. Civ. P., plaintifieks an order entering default judgment as

sanction against defendant. $¥aintiffs Renewed Motion FdBanctions Pursuant To FRCP 3]

And Memorandum In SuppofDoc. #140) at 3. On June 14, 2018, Judge Sebelius recomme

that the Court sustain the motithSeeReport And Recommendati¢oc. #143) at 11. Defendant

contends that sanctions are not warranted lseche (1) has “once again provided answers
plaintiff attorney [sic] withoubbjection;” (2) has “answered allflahe plaintiff's interrogatories

and discovery requests without objection, trutlyftlbnestly and completely under oath;” (3) “doe
not have in his custody, controliarhis possession any files, lists, or documents that the plainti
attorney is seeking;” (4) has “made every effontespond to plaintiff's discovery and understan(
his obligation to respond;” and (5) has “willfully complied with rules and orders of the col

Defendant Gary Jon&s0 Se Objects [sic] To Report And Recommendation And Memorandum

Support(Doc. #145) at 5-6"

13 Plaintiff's motion also asked the Court to require defendant to pay reason

attorney’s fees and expenses imed in preparing the motion. SBRintiff’'s Renewed Motion For
Sanctions Pursuant To FRGP And Memorandum In SuppdiDoc. #140) at 3. Judge Sebeliu
did not address that portiai plaintiff's request. Plaintiff hasot objected to his failure to do so

14

Seeid. at 1-3. The substance of those allegationsgivew are not material to the decision at ha
The remainder of defendant’s argument relatéssteersion of facts regarding the telephone sta
(continued...)
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Pursuant to Rule 37(b)(2), Fed. R. Civ.tRe Court may issue sanctions, including defad

judgment, against a party who disobeys a discovery &rdeeeKlein-Becker 711 F.3d at 1159.

14(...continued)
conference with Judge Sebelius on March 6, 2018.idSee3-5. Defendant asserts that (1) at tf
time of the conference, he had no idea that his ersswere inadequate because plaintiff's attorn

[t

e
2/

had failed to confer with him; (2) defendant cortted that he had “answered all interrogatories and

discovery in full, completely, accurately amdthout objection;” (3) defendant informed Judg
Sebelius that he was not attempting to withholdrmg&tion or refuse to respond; (4) defendant hj
requested plaintiff's counsel to identify whasdbovery defendant had objected to; (5) plaintiff’
counsel had refused to confer and provide asyvars to defendant’s request; (6) Judge Sebel
said that defendant must answer all interrogatandsehalf of the corporate defendant and hims
— which confused defendant because Judge Ssli&ulpreviously said that the Court would n¢
accept answers or filings frodefendant on behalf oféhcorporate defendant, idones & Sons
Chassis; (7) Judge Sebelius started reading interrogatory numbers three, four and five an
defendant to answer them on the spot; (8) defersdadthat he did not know how to answer the
and that he needed time to think before providing an answer; (9) Judge Sebelius became inf
and “lashed out at the defendaratstg he is frustrated with the defendant’s answers;” (10) Juq
Sebelius asked if the corporate defendant was still operating or if it had been diss
(11) defendant said that he didt know and would have to look intee matter; (12) Judge Sebeliu
became infuriated again and “lashed out” and “thé&ldefendant he was frustrated by the answe
(13) Judge Sebelius asked defendant if he was the person who signed the contract agreen
defendant responded yes; (14) defendant mentioned that Kristi Homeier signed the agreen
behalf of plaintiff and stated that maybe he should sue her for breach of contract; (15)
Sebelius replied that “maybe you should sue hethaits up to you;” (16) Judge Sebelius “totally
confused the defendant;” (17) defendant asked‘tam,| on trial here or is this a status meeting
(18) defendant told Judge Sebslihat he would not “be baited prejudice [sic] with this line of

guestioning;” (19) after that, Judge Sebeliusestahat “he got a little heated” and said that
defendant could have additional time to pro\adswers to interrogatory numbers three through 1

Defendant Gary Jon&s0 Se Objects [sic] To Report AnBecommendation And Memorandum I
Support(Doc. #145) at 3-5.

15 Rule 37(b)(2)(A) states as follows:

If a party . . . fails to obey an ordemmvide or permit discovery, including an order
under Rule 26(f), 35, or 37(a), the court where the action is pending may issue
further just orders. They may include the following:

(i) directing that the matters embradedhe order or other designated facts

be taken as established for purposes of the action, as the prevailing party

claims;

(ii) prohibiting the disobedient pgrfrom supporting or opposing designated

claims or defenses, or from introducing designated matters in evidence;

(iii) striking pleadings in whole or in part;

(continued...)
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In addition, courts have broad inherent power to sanction misconduct and abuse of the |

process, including the power to enter default judgment.idSémting Chambers v. NASCO, Inc.

501 U.S. 32, 43-45(1992); Shepthe. Am. Broadcasting Co62 F.3d 1469, 1475 (D.C. Cir. 1995)

Default judgment is a harsh sanction. Klein-Beckdrl F.3d at 1159. The Court should ent
default judgment as a sanction only when a party’s noncompliance is due willfulness or baq
as opposed to inability to comply with a discovery order. Id.

Here, the record clearly demonstrates thégmidant has repeatedly and willfully refused t

comply with discovery orders. In October of 2016, Judge Sebelius ordered defendant to rg

without objection to plaintiff's interrogatoriesnd requests for production of documents. Order

(Doc.#108-1) at 2. In the order, Judge Sebeliusedhtimat if defendant failed to comply, the Cour

could impose sanctions including default judgment on all claims. Id.

Despite these orders and warnings, defendgettsd to virtually every discovery requést.

13(...continued)
(iv) staying further proceedings until the order is obeyed;
(v) dismissing the action or proceeding in whole or in part;
(vi) rendering a default judgment against the disobedient party; or
(vii) treating as contempt of court the failure to obey any order except an
order to submit to a physical or mental examination.

Fed. R. Civ. P. 37(b)(2)(A).

16 For example, interrogatory numbers 3, 4, 5 and 6, asked defendant to identify th
design engineer, senior mechanical systems eagisenior electrical syshs engineer and seniol
mechanic referenced in the project time line and budget. Defendant responded as follows:

Defendant Gary Jonggo se objects to this discovery and is unable to answer this
guestion. The defendant believes the infation requested is intellectual property
that is owned and controlled by the comgerdefendant Jones & Sons Chassis Inc.
As previously stated by U.S. Magistrate Judge K. Gary Sebelius, the court will not
accept Gary Jongso se filings or answers made on behalf of or for the corporate
defendant. The corporatefdedant must be represedtey licensed council. The
Defendant Gary Jong®o se believes the corporate defendant is without council or
(continued...)
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SeeMemorandum And OrdgiDoc. #128) at 14. In essencefatelant asserted that he could ng

provide the requested information because itttiomad “intellectual property” which was “owned
and controlled” by the corporate defendant, Jon8®8s Chassis, Inc., which is not represented

the casé! Defendant’'s Answers To Plaintiff's First InterrogatoriP®ec. #116-2) at 2-3, exhibit

2 to Plaintiff's Renewed Motion For SanctioRgsrsuant To FRCP 37 Against Defendants Ar

Memorandum In Suppo(Doc. #116).

In July of 2017, the Court ordered that defertdaust comply with Judge Sebelius’s orde

i.e.he must respond to the writteisdovery requests without objectifnMemorandum And Order

(Doc. #128) at 8-9. Regarding interrogatories, the Court ordered that to the extent defenda
knowledge of the matters requested, he must answer each interrogatory separately and
writing under oath._ldat 10. The Court strongly cautionéefendant “that its patience has wor

thin with respect to his apparatisregard of Court orders.” Id’he Court again ordered defendar

to respond without objection to the written discovengl warned that the failure to do so would

likely result in sanctions which could include any of the orders described

18(...continued)
corporate designee.

Defendant’s Answers To Plaintiff's First Interrogatoiisc. #116-2) at 2-3, exhibit 2 to Plaintiff's
Renewed Motion For Sanctions Pursuant To FRCP 37 Against Defendants And Memorang
Support(Doc. #116).

1 As noted, the Clerk has entered defaudigment against Jones & Sons Chassis, I
because it is a corporate entity and did not retain counsel to represent @rd8e@oc. #55);
Memorandum And OrdefDoc. #88) at 3; Clerks’ Entry Of Defaulboc. #89). Regarding the
project time line and budget that i®tbubject of this suit, plaintiff alleges that Gary Jones ente
in the agreement in his individual capacity and asudhorized agent of Jones & Sons Chassis, If
SeeFirst Amended ComplaiffDoc. #7) file January 8, 2014 at 1 8-9.

18 As noted, the Court determined that Wréten discovery requests appeared to se
information which was relevant to issues in the case and not privileged or overly burdensg
produce._Sedemorandum And OrdgiDoc. #128) at 9 n.11.
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Fed. R. Civ. P. 37(b)(2)(A)(i)-(vi) and/or paymafiplaintiff's attorney’s fees and expensesid.

at 15.

Despite the Court’s clear instruction, defendagain refused to provide the information

requested. Instead, he responded to the discovery requests by merely removing the term “ob

and providing virtually the same responses as beforeD&eadant’s Answers To Plaintiff’s First

Interrogatories Without ObjectiorfPoc. #133-1) at 2-3, exhibit # Plaintiff’'s Renewed Motion

For SanctiongDoc. #133).

In March of 2018, Judge Sebelius conductediepb®mne status conference and explained
defendant why his answers to interrogatory numbers 3 to 13 were inadequaterd&§€boc.
#139) at 1. Judge Sebelius allowed defendatit April 6, 2018, to respond without objection tg
said interrogatories. ld.

Again, despite the Court’s order, defendant refused to provide the information requg
For example, regarding interrogatories that astaethe identity of individuals who worked on thg
project, defendant stated thatdie not have the individual’'s consent to release private informat

and the corporate defendant had not autiedrhim to release the information. $edendant Gary

JonesProSe Answers To Plaintiffs [sic] ltierrogatories Without Objectiorf®oc. #140-1) at 1-2,

ectiol

bsted.

on

exhibit 1 to Plaintiff's RenewgMotion For Sanctions Pursuant To FRCP 37 And Memorandun In

Support(Doc. #140).
Repeated failures to answer discovery requests, attend a party’s deposition or obey

orders justify default judgment as a sametunder Rule 37(b)(2) and (d), Fed. R. Ci¥° PSee

19 As noted, although plaintiff had requesteditttihe Court enter default as a sanctio
the Court declined to impose sanctions at that time.

20 Rule 37(d) states, in part, as follows:
(continued...)
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Klein-Becker 711 F.3d at 1159. Default judgment is ashasanction which the Court should usge
only when a party’s noncompliance is due to willfidsgebad faith or some fault of the party rather
than inability to comply._Seiel. As noted, before imposing fdelt judgment as a sanction, the
Court considers the following factors: (1) the dsgof actual prejudice faintiff; (2) the amount
of interference with the judicial process; (Bg culpability of defenddn(4) whether the Court

warned defendant in advance that default juelginawvould be a likely sanction for non-compliance;

and (5) the efficacy of lesser sanctions. Beat 1159-60; Ehrenhau865 F.2d at 920. These

factors do not constitute a rigid test; rather, ttegyresent criteria for the Court to consider befofe
imposing default judgment as a sanction. Beeenhaus965 F.2d at 921. Dismissal of an actiop
with prejudice or its equivalent should be used aséapon of last, rather than first, resort.” tid.

920 (quoting Meade v. Grubp841 F.2d 1512, 1520 n.6 (10th Cir. 1988)). Default judgment is

29(...continued)
(1) In General.
(A) Motion; Grounds for Sanctions. The court where the action is pending
may, on motion, order sanctions if:
() a party . . . fails, after being served with proper notice, to appear
for that person’s deposition; or
(i) a party, after being properly served with interrogatories under
Rule 33 or a request for inspection under Rule 34, fails to serve its
answers, objections, or written response.
(B) Certification. A motion for sanctions for failing to answer or respond
must include a certification that tilovant has in good faith conferred or
attempted to confer with the party failing to act in an effort to obtain the
answer or response without court action.
* % %
(3) Types of Sanctions. Sanctions may include any of the orders listed in
Rule 37(b)(2)(A)(i)-(vi). Instead of an addition to these sanctions, the
court must require the party failingdot, the attorney advising that party, or
both to pay the reasonable expenseduding attorney’s fees, caused by the
failure, unless the failure was substantially justified or other circumstances
make an award of expenses unjust.

Fed. R. Civ. P. 37(d) (emphasis omitted).
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usually appropriate only where a lesser sanction woellderve the interest of justice; it is clearl
a severe sanction and it is reserved for extreme circumstances.

Here, the first factor, i.¢he degree of actual prejudice, gles in favor of default judgment

as a sanction against defendant. Defendant’s mgbesfiusal to comply with discovery orders hgs

clearly resulted in prejudice to plaintiff. Plaiiffirst served its discovery requests in June of 2014

— more than four years ago. Sdemorandum And OrdgiDoc. #93) filed May 25, 2016 at 2.

Defendant has yet to provide adequate ansamasresponses. Accordingly, plaintiff has begn

unable to adequately prepare its case for tAgblaintiff’s ability to prepare a meritorious motion
for summary judgment, or to adequately prepardrfal, is significantly diminished when it does

not receive sufficient responsesit® discovery requests. SEBIC v. Rendal26 F.R.D. 70, 73

(D. Kan. 1989). Such delays cause significant prejudice.idSee

The second factor, i.¢he amount of interference with the judicial process, also warrgnts

default judgment as a sanction. Defendant’s actiame caused significant delay in the proceedings

and required extraordinary judicial resources.laPestrategies significantly interfere with the

judicial process._SeEhrenhaus965 F.2d at 921. Defendant’s repeated failure to comply with

discovery orders has made it impossible for thie taproceed with any dese of regularity or to
be resolved in a just, speedy and inexpensive manner.

The third factor, i.ethe culpability of the litigant, also weighs in favor of the sanction

default judgment. Despite the Court’s repeatstiuction to provide the information requested

of

defendant continues to manufacture excuses as to why he “believes” that he cannot provide th

requested information. At thigoint, defendant’s responses amount to mockery of the judi
process. Itis clear that his noncomplianceilfwwand deliberate, and #t he has no intention of

complying with court discovery orders.
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As to the fourth factor, the Court hapeatedly warned defendant that default judgment wi

be a likely sanction for non-compliance with its osd® adequately respond to plaintiff's discovery

requests. _See, e.gMemorandum And OrdefDoc.#93) at 14; Orde(Doc.#108-1) at 2;

Memorandum And OrdefDoc. #128) at 15. This factor wbs in favor of entering default

judgment.

The fifth factor,i.ethe efficacy of lesser sanctions, algighs in favor of imposing default

judgment. Lesser sanctions have had limited effect, if any. As noted, the Court has previously

imposed monetary sanctions for defendant’s failure to appear at his deposition. Nevertheless

defendant continues to repeatedly and flatyadisregard court orders to provide discovery

information. Considering the number of oppoities that the Court has provided defendant {o

provide the requested information, the Court believes that lesser sanctions would be ineffegtive.

In these circumstances, the Court concludegiéfault judgment is a severe but appropriate

197

sanction. Accordingly the Court will enter defgutigment on the claims asserted in_the Amend

Complaint (Doc. #7), _i.e.breach of contract (Count 1), fraud (Count Il) and negliggnt

d

misrepresentation (Count Ill). Because default has been established, defendant has no| furth

standing to contest the factual allegations of plaintiff's claims for relief Ma#igiason v. Aquinas

Home Health Care, Inc187 F. Supp.3d 1269, 1274 (D. Kan. 2016); Olivas v. Brentwood Place

Apts., LLC, No. 09-4035-JAR, 2010 WL 2952393, at *4 an. July 26, 2010). In other words

defendant is conclusively liabta plaintiff's claims. Except for allegations relating to the amount

of damages, the Court accepts as true the well-pteatlegations of plaintiff's complaint. _See

Mathiason 187 F. Supp.3d at 1274; Oliv&010 WL 2952393, at *4.

OnSeptember 28, 2018, at 9:30a.m., pursuant to Rule 55(b), Fed. R. Civ. P., the Court wi

hold an evidentiary hearing to determine theant of damages which plaintiff has sustained ¢n
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account of the claims alleged in the Amended Comp(&at. #7) filed January 8, 2014. At the

hearing, the sole matters for determination dtwall1) whether the unchallenged facts constitutg
legitimate basis for the entry of judgment; and (2) whether the amount of damages which pl
requests is reasonable under the circumstancesM&&e&son 187 F. Supp.3d at 1274; Olivas
2010 WL 2952393, at *4.

ITISTHEREFORE ORDERED that Plaintiff's ReneweMotion For Sanctions Pursuan

To FRCP 37 And Memorandum In Supp@oc. #140) filed April 3, 2018 iSUSTAINED.

Pursuant to Rule 37(b)(2)(A)(vi), the Court firtiat default judgment is an appropriate sanctiq
for defendant’s repeated failure to comply with discovery orders.

IT ISFURTHER ORDERED that onSeptember 28, 2018, at 9:30 a.m., the Court will
hold an evidentiary hearing to determine theant of damages which plaintiff has sustained ¢

account of the claims alleged in the Amended Comp(&at. #7) filed January 8, 2014. At the

hearing, the sole matters for determination db&all1) whether the unchallenged facts constituts
legitimate basis for the entry of judgment; and (2) whether the amount of damages which pl
requests is reasonable under the circumstances.

ITISFURTHER ORDERED that Defendant Gary JonBso Se Objects [sic] To Report

And Recommendation And Memorandum In Supp@bc. #145) filed June 29, 2018 ig

OVERRULED.
IT ISFURTHER ORDERED that the Clerk deliver a copy of this memorandum and or
to defendant via Federal Express overnight delivery and regular U.S. mail.
Dated this 17th day of September, 2018 at Kansas City, Kansas.
s/ _Kathryn H. Vratil

KATHRYN H. VRATIL
United States District Judge
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