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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

PAUL ATKINS,
Plaintiff,

V.

CaseaNo. 14-4016-EFM-KGG

HEAVY PETROLEUM PARTNERS,

LLC, et al.,

Defendants

MEMORANDUM AND ORDER

Plaintiff Paul Atkins filed this lawsuit a&gnst Defendants in the District Court of
Jefferson County, Kansas, on January 6, 2014, alleging fraud, fraud autheaad conspiracy
claims under Kansas law. On February 12, 2014, Defendants Heavy Petroleum Partners, LLC,
Cherokee Wells, LLC, Robert DeFeo, Jens lanslohn Wesley Broomes, and Hinkle Law
Firm LLC (hereinafter, “the Raoving Defendants”) timely filed &lotice of Removal in this
Court. This matter is before the Court omiRliff's Motion to Remand Action to the District
Court of Jefferson County under BBS.C. § 1447(c) (Doc. 12)Also pending before the Court
is Plaintiff's Motion to Stay Proceedings UniRlesolution of the Plairit's Motion to Remand
(Doc. 13). As explained in more detail beldtve Court denies Atkins’ Motion to Remand, and
the Court grants, at least temporarily, Plaintiff's Motion to Stay Proceedings.

l. Factual and Procedural Background

Plaintiff Atkins filed this action instate court against the following eleven defendants:
(1) Heavy Petroleum Partners, LLC, (2) Gileze Wells, LLC, (3) Robert DeFeo, (4) John

Wesley Broomes, (5) Hinkle Law Firm, LLC, (Byometheus Petroleum, LLC, (7) David E. Orr,
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(8) Arden Ellis, (9) Jens Hansen, (10) Jagréteum, LLC, and (11) Maclaskey Oilfield
Services, Inc. Atkins’ Petitioalleges various state law clairagsing from a dispute over an oil
and gas lease in northeast Kansas. The following facts are either taken from the Petition that
Atkins filed in the District Court of Jeffeson County, Kansas, on January 6, 2014 (“Plaintiff's
Petition™), or from the record in a separate/dait filed in the Distet of Kansas styletHeavy
Petroleum Partners, LLC v. Atkin€ase No. 09-1077-EFM (“the First Lawsuit”).

Atkins is allegedly the sole owner of a 6.%9¥erriding royalty interest in an oil and gas
lease (“the Noll Lease”). Atkins also an owner of a family-owd business, J.J.R. of Kansas
Limited (“J.J.R.”), which had an ownership irgset in a separate oil and gas lease (“the
Zachariah Lease”). Late in the pendency ofRlist Lawsuit, the parties disputed whether J.J.R.
had an ownership interest in thelNaease. This dispute is exphed in more detail below.

In the present lawsuit, as one of his clgiAkins asserts thddefendants fraudulently

obtained his interest in the Noll Lease during the pendency of the First LawAtkins also

! SeePlaintiff's Petition, Doc. 1-1, p. 2, § 1. Plaintifaul Atkins alleged in the Introduction of his Petition
that his “interest in the Noll lease was taken by fraud and without jurisdiction by the defendants during an ongoing
action in the Kansas U.S. District Court against the Karsigmration JJR of Kansas, LL€y breach of contract.”

Id. In addition, Plaintiff alleged that tjhe complained of conduct tookgue during the condtiof the litigation
Heavy Petroleum Partners, LLt al v. Atkins, et alKS. Dist. Court Case No. 09-1077 where two of the
defendants were plaintiffs.” Plaiffts Petition, Doc. 1-1, p. 4, 1 19.

The Court notes that when considering removal on the basis of fraudulent joinder, it must resolve factual
and legal issues in favor of the plaintifSee Dutcher v. Mathespi33 F.3d 980, 988 (10th Cir. 2013). Upon
allegations of fraudulent joinder, however, the Court may also pierce the pleadings and consider thecazdtire rec
See Dodd v. Fawcett Publ’'ns, In829 F.2d 82, 85 (10th Cir. 1964). In the current lawsuit (Case No. 14-4016), the
allegations are intricately tied to the First Lawsuit (09-0)0and the Court must consider that record as well.
Because the Court presided over thetRiesvsuit and is familiar with the remband the proceedings, the Court will
not set forth alleged facts from Plaintiff's Petition (or Mistion to Remand) that misregsent the prior litigation or
facts that are false and proven so by the record. For example, in Plaintiff's Motion to Remand, he alleges several
facts in which he states that the ursiigmed “expressly declined to address ftaud on the court or the ownership
of the Noll lease and did not resolve the issues despite the court expressly stating Paul Atkins could recover or
obtain redress for the Noll lease.” Doc. 12, p. 3, 1 Gctoality, the Court did not decline to address the Noll lease
issue but instead allowed briefing on the issue. Atkimsuth his counsel, then abandoned this issue. In addition,
the Court never made such a finding that Atkins could reamvebtain redress for the Nease. Instead, as noted
above, the Court allowedrfdriefing on the issue.



alleges various other fraud and conspiracyntsawhich are described below when they are
relevant to the issues arig on the Motion to Remand.

In the First Lawsuit, Heavy Petroleumrieers LLC (“HPP”) and Cherokee Wells, LLC
(“Cherokee Wells”) brought an act against J.J.R. and Atkinss(an owner of J.J.R.) alleging
that J.J.R. and Atkins had wrongfully interfenglh HPP and Cheroké&/ells’ oil and gas lease
interests by shutting-in (turning off) producig wells. HPP and Cherokee Wells asserted
breach of contract claims ambught to quiet titte. On November 16, 2009, J.J.R. and Atkins
sought leave to amend their Answer in the Hiestsuit to assert seveéreounterclaims against
HPP and Cherokee Wells, including fraud clafmSpecifically, J.J.R. and Atkins alleged:

Defendants have been damaged bgirthreliance upon the false, fraudulent,

intentionally misleading statements argpresentations of partners, employees

and agents of plaintiffs when defendamtetrimentally relied on the statements

that plaintiff Heavy Petroleum Pariise L.L.C. was skilled, experienced and

gualified to conduct heavy peleum extraction on defendts’ lease with the use

of secondary recovery steam injectionhtealogy. This fraud resulted in damages

to defendants due to their detrimental reliahce.

The magistrate judge denied the Motion feave to Amend finding, among other things, that
J.J.R. and Atkins’ request for leave to assextidr claims was futile because the claims were
“conclusory and lack[ed] the specificity requirbd [Fed. R. Civ. P.] &)” and therefore would
not survive a motion to dismiss.

On June 9, 2010, the district court grankiéP and Cherokee Wells’ motion for partial

summary judgment and enteredrsuary judgment in favor diPP and Cherokee Wells on their

quiet title claim> In December 2010, the district courticha jury trial onthe limited issue of

2 Case No. 09-1077-EFM, Docs. 69, 69-1.
% Case No. 09-1077-EFM, Doc. 69-1, pp. 3-4, 1 8.
* Case No. 09-1077-EFM, Doc. 92, p. 4.

5 Case No. 09-1077-EFM, Doc. 98.



whether J.J.R. and Atkins breached their dutpag under a contract. A jury found J.J.R. and
Atkins liable in the amount of $87,387.03. J.J.R. and Atkins gealed the judgment to the
Tenth Circuit Court of Appeals.

After the December 2010 jury trial and the dddtcourt’s entry of judgment, and during
the pendency of J.J.R. and Atkins’ appeal, HREteted on its judgment. The district court later
described the execution as follows:

HPP applied for and received a Writ BXecution to execute on the property of

JJR in order to satisfy the outsthng portion of the judgment. Although

Defendants objected to the sale, and the gass on appeal to the Tenth Circuit,

Defendants did not request a stay of execution on the judgment or post a

supersedeas bond. Thus, the Mal's Sale was proper.

HPP executed upon the Noll lease during the Marshal’s Salé . . . .

The Marshal's Sale was held on August 8, 2011.0n November 3, 2011, the district court
conducted a hearing on HPP and Cheroke#ist\Motion to Confirm Execution Sal®. At this
hearing, J.J.R. and Atkins appeared through seluand Atkins also appeared persongllythe
following day, on November 4, 2011, the distrioutt entered an order confirming the execution
sale™

J.J.R. and Atkins’ appeal thhe Tenth Circuit raised sevéiasues. One of the issues

they raised was the magistrate judge’s denial of their request for leave to amend to assert

counterclaims against HPP and Cherokee Wells. The Tenth Circuit rejected this argument and

® Case No. 09-1077-EFM, Doc. 142.

" Case No. 09-1077-EFM, Doc. 234, p. 13.
8 Case No. 09-1077-EFM, Doc. 169, p. 2.

® Case No. 09-1077-EFM, Doc. 174.

10 Ccase No. 09-1077-EFM, Doc. 175, p. 1.

"yg.



held that the “district court properly denied leave to améhd."Specifically, the Tenth Circuit
held that the fraud claims relied upon purelynclusory allegations that did not meet the
heightened pleading standard of “particity” required by Fed. R. Civ. P. 9(b). Thus, the
Tenth Circuit concluded that J.J.R. and Atkinstuest for leave to amend to assert the fraud
claims was futile because they were subjedismissal under Fed. R. Civ. P. 12(b)(6).J.J.R.
and Atkins also asserted that the distrmtit erred by granting summary judgment in favor of
HPP and Cherokee Wells on the qui#é claim. The Tenth Cirdt agreed andoncluded that
the district court should ndtave quieted title irHPP and Cherokee Wells’' favor, thereby
remanding the action to thesttict court on this issug.

Upon remand to the district court, HR¥ad Cherokee Wells agn sought summary
judgment on the quiet title claim, which the district court defie®n April 18, 2013, J.J.R. and
Atkins filed a “Second Motion for Leave to Am@gminder Fed. R. Civ. P. 15 and Fed. R. Civ. P.
18 and Demand for Jury Triat.” J.J.R. and Atkins sought Leave to Amend their Answer to
assert five counterclaims: )(fraud and concealment regarding compliance with the KCC rules
required to protect the defendants’ remaining irsteire the lease; (2) fraud on the court through
the Exhibit A contract with steam technology paesis; (3) fraud in the inducement through the

operating agreement; (4) fraud on the court thraihghprocurement of the order certifying the

12 case No. 09-1077-EFM, Doc. 176, p. 11.
Bld.

14 Id

15 case No. 09-1077-EFM, Doc. 176.

16 Case No. 09-1077-EFM, Doc. 198.

17 case No. 09-1077-EFM, Doc. 211.



U.S. Marshal sale; and (5) fraud in the deljwef and taking of defendant Paul Atkins
ownership in Leavenworth County §ster of Deeds Book 808 page 247.
The district court denied J.J.R. andkids’ motion to amend because they were

“woefully out of time.™®

In that order denying leave to amend, this Court explained that the
case was before it on a remand from the Tenthu€ion the quiet title issue, that the district
court had recently advised J.JdRd Atkins that thegannot bring new claimsnd that the only
claims pending before this Court were thosat tihe Tenth Circuit had vacated, reversed, and
remanded’

On May 14, 2013, the district court presidectioa bench trial on the quiet title claim,
and on July 23, 2013, the distrmxburt awarded judgment in favor of HPP and Cherokee Wells
and quieted title in their favéf. In the Memorandum and Order awarding judgment in favor of
HPP and Cherokee Wells, the district court ackedged that Atkins had recently raised the
issue that when HPP executed upon its judgmelPP allegedly improperly sold Atkins’
personal interest in the Noll LeaSe.The district court recognéd that the $a was proper

because J.J.R. and Atkins had not requeststhya of execution on the judgment or posted a

supersedeas boRAd.

8|d. The proposed allegations in J.J.R. and Atkins’ Second Motion for Leave to Amend are substantially
similar to the allegations in Plaintiff's Bgon (Atkins’ current state court Petition)Cf. id. with Case No. 14-4016-
EFM, Doc. 1-1. The only exception is that Atkinsow includes an additional chaiof an alleged conspiracy and
includes nine additional parties who weia parties in the First LawsuBeePlaintiff's Petition, Case No. 14-4016-
EFM, Doc. 1-1.

19 Case No. 09-1077-EFM, Doc. 217.

2d,

! Case No. 09-1077-EFM, Doc. 234.

22 Case No. 09-1077-EFM, Doc. 234, pp. 12-13.

Z|d. at p. 13.



The district court agreed witHPP that the plain language of the Marshal’'s Deed stated
that the execution apptieonly to property of J.J.R., but foutitht the plain language of the deed
did not appear to resolve the faat question whether the propertysna fact J.J.R.’s interest or
Atkins’ interest?* The district court also noted thaetparties agreed th&tPP had no right to
execute on Atkins’ personal prape and HPP specifically statethat it did not intend the
Marshal's Deed to convey anytémest owned by Atkins personaffy. Thus, the district court
framed the issue as a factual dispute aghtether the property on which HPP had executed was
owned by J.J.R. or AtkirfS. The district court gave the parties 60 days to reach an agreement
about the title issue, and if thepuld not come to an agreemeng thstrict courtstated that it
would appoint a special masterrender a title opiniofY.

Atkins states in his Petition dh he took “a timely appealdm the Kansas U.S. District
Court case which is now before thienth Circuit Court of Appeals® J.J.R. and Atkins’ Notice
of Appeal stated that they sougktiew, among other things, of tdestrict court’s decision “not

to [allow them to] amend their answer toclude new counterclaims based on subsequent

24|d. The parties disputed whether J.J.R. had an ownership interest in the Noll Lease. In tasvBirst
HPP and Cherokee Wells asserted that Lloyd and NormaeNt&ted into an oil and gésase with Global Energy
Solutions, Inc. on October 20, 1999, which covered approximately 240 acres in Jefferson and Leavenworth
Counties, Kansas, as described in the lease. This f®dleLease” at issue in the First Lawsuit. Case No. 09-
1077-EFM, Doc. 232, 1 & Ex. A. HPP and ChemiVells next claimed that on January 23, 2001, Global
Energy Solutions, Inc. assigned its interest in the Nedise to J.J.R., which was recorded on January 31, 2001.
at 1 3 & Ex. B. HPP and Cherokééells also claimed that in an instrument dated March 22, 2001, Lloyd and
Norma Noll purported to grant a separate oil and gas tea&tkins, but at the time ahat conveyance, the Nolls
had no interest in the Noll Lease to convey to Atkins other than their possibility of reverter in the lease they assigned
previously to Global Energy Solutions, Inc. (and was later assigned to JId.RY) JT 4, 26 & Ex. C. Conversely,
Plaintiff claimed in the First Lawsuit that J.J.R. had never owned an interest in the Noll Lease. Case No. 09-1077-
EFM, Doc. 229, p. 2 & Ex. B.

% Case No. 09-1077-EFM, Doc. 234, p. 14.
24,
7d.

28 plaintiff's Petition, Doc. 1-1, p. 5, T 2&ee alsaCase No. 09-1077-EFM, Doc. 237.

-7 -



conduct and newly discovered fraufd.”Before taking that appeatowever, J.J.R. and Atkins
filed a Motion to Alter or Amend the Judgmamider Federal Rule of Civil Procedure 59fe).
The district court denied that motion arefused to alter or amend the judgm@nt. It noted
“‘one important caveat,” however, about its previstagement that it had retained jurisdiction to
determine whether HPP and Cherokee Wells improperly had executed on Atkins’ personal
ownership in a leasg. The district court explained thatl.R. and Atkins had stated in their
Notice of Appeal to the Tenth Circuit that “ ffig part of the order addressing defendant Atkins’
personal ownership interest thaas never before this court m®t a remaining issue regarding
the rights of the parties.”*® Thus, the district court conmded that J.J.R. and Atkins had
abandoned their claim aboAtkins’ personal ownershipterest in the leasé. Consequently,
the district court vacated its éar assertion that itvould appoint a special master to render a
title opinion if the parties didot reach an agreement witt60 days on the title issife.

The Tenth Circuit Court of Appeals recendlgcided J.J.R. and Atkins’ second appéal.
With regard to the issue of the alleged impretyriof the district court not allowing them to
amend their answer to include coertiaims of fraud, J.J.R. and Atis apparently failed to brief

this contention or raise any issues with regarihéofraud claims to the Tenth Circuit. Thus, the

29 Case No. 09-1077-EFM, Doc. 237, p. 2, 1 8.
%0 Ccase No. 09-1077-EFM, Doc. 235.

3 Case No. 09-1077-EFM, Doc. 251.

#1d. atp. 2, n.5.

#1d. (quoting Doc. 237, p. 1).

#1d.

1d.

% Heavy Petroleum Partners, LLC v. Atki2914 WL 4290578 (10th Cir. Sept. 2, 2014).

-8-



Tenth Circuit did not address the issue. J.arRl. Atkins, however, apparently briefed the Noll
lease issue to the Tenth Circuit and claimed theatlitrict court erred wén it found in its Order
denying J.J.R. and Atkins’ Motion to Alter &aimend Judgment that they had abandoned the
Noll lease issue. In its Order, the Tenth Cirqainted out that J.J.R. and Atkins “never filed a
new notice of appeal or an amended notice okappelating to the deniaf their Rule 59(e)
motion,” thus, the court lackgdrisdiction to considerrsy challenges tthat ruling®” The Tenth
Circuit also stated that it “lapid] jurisdiction over Defendantsirguments relating to the Noll
lease issue because this was not identified assae subject to appeal in Defendants’ notice of
appeal. Indeed, far from identifying this as issue for appeal, Defendants affirmatively
disavowed it, explicitly stating itheir notice of appeal that thissue was ‘not a remaining issue

regarding the rightsf the parties.” *

Accordingly, the Tenth Citat only addressed the quiet
title issue and ultimately affirmed the distrioburt’'s memorandum and order quieting title in
HPP and Cherokee Wells’ favd.

It is in this mass of factsnd proceedings that Atkins fildds state lawsuit. And Atkins’
filing, in turn, prompted the Removing Defendarmmoval which, in tur, prompted Plaintiff's
Motion to Remand. There are two motionsrently pending before the Court.

Atkins timely filed a Motion to Remand thewauit to state cour(Doc. 12). In this

motion, Atkins asserts that he properly joirtbd three Kansas defendsrnn this action, and

because these three Defendants are Kansas residents, complete diversity does ot exist.

¥1d. at *4.
3 d. at *4-5 (citations omitted).

%1d. at *5.

% In the Notice of Removal, the Removing Defendants additionally argue that Atkins fraudulently joined
Defendant Jens Hansen by allegingoimectly in the Petition that Hansen is a Kansas citizen. The Removing
Defendants assert that Hansen is a citizen of Texas (Doc. 1, pp. 23-24), and they submitted an affidavit signed by

-9-



Accordingly, Atkins argues that the Court lacgkubject matter jurisdion and should remand
this action to state court. The Removibefendants filed a resnse to Atkins’ motiofi* Atkins
filed no reply, and the time for doing so has expffe@he Court will address this motion in Part
.

Atkins also filed a Motion to Stay Deadlines which he requests that the Court stay
further proceedings, including bfieg on Defendants’ Motion to Bmiss, until the Court rules
upon Plaintiff’'s Motion to Remand and determimdsether or not the Coulhas jurisdiction over
the casé® The Court will address Plaiff's Motion to Stay Deadlines in Part Il of this Order.

Il. Atkins’ Motion to Remand

The Removing Defendants timely removed #ation to this Court based on diversity
jurisdiction under 28 U.S.G88 1332, 1441, and 1446. Defendadg Petroleum, LLC and
David E. Orr consented to the remotalDefendants Arden Ellis, Bmetheus Petroleum, LLC,
and Maclaskey Oilfield Servicebic. had not been served with this lawsuit when the Removing
Defendants filed the Notice of Removal on Febyue2, 2014. Therefore, pursuant to 28 U.S.C.

§ 1446(b)(2)(A), these three Defendantsmiitl need to conseto the removal?

Hansen stating that he is a Texas citizen and has neveab&amsas citizen (Doc. 1-2). Atkins does not challenge
Hansen’s Texas citizenship in his Motion to Remand. Consistent with this record, the Court finds that Hansen is a
Texan citizen for diversity of citizenship purposes.

“I Doc. 19.
“2SeeD. Kan. Rule 6.1(d)(2).

3 The Removing Defendants filed a Motion to Dismiss (Doc. 8). This motion has not yet been fully briefed
due to Atkins’ filing of a Motion to Stay Deadlines (Doc. 13). Defendants also filed a Motidrahsfer Case
(Doc. 14) to the undersigned asserting that the claims in the instant case related to the issues and claims in a
previous case before the undersigned, Case No. 09-1077-EFM. The Court recently granted Defendamts’ moti
(Doc. 22).

4 Docs. 1-16, 1-17.

%5 See28 U.S.C. § 1446(b)(2)(ABheldon v. Khanab02 F. App’x 765, 770 (10th Cir. 2012) (“[T]he clear
statutory language [of 28 U.S.C. §1446(b)(2)(A)] requir[es] selweddefendants to consent to removal.”).

-10 -



The Removing Defendants acknowledge thafendants John Wesld8roomes, Hinkle
Law Firm, LLC, and Maclaskey Oilfield Servicdsic. are Kansas residents, and therefore the
parties are not completely diverse, as the gomgrstatute requires forigthCourt to exercise
subject matter jurisdiction. The Removing Defemdaargue, however, that Atkins fraudulently
joined these three Defendants for the purpade defeating diversity jurisdiction, and
consequently, the Court must disregard thamhen determining whether subject matter
jurisdiction exist$'® Atkins then timely filed a Motion tRemand to state court asserting that he
did not fraudulently joirthese three Defendants.

A. Legal Standard

“ ‘Federal courts are courts of limited juristion; they must have a statutory basis for
their jurisdiction.” ™ Under the federal removal statug8 U.S.C. § 1441, a defendant may
remove to federal court “any ciwction brought in a State court which the district courts of
the United States have original jurisdictidfi. Here, defendants have removed this lawsuit from
state court assertirtgat this Court has diversifyrisdiction under 28 U.S.C. § 1332.

Because federal courts are courts of limjigdsdiction, there is “a presumption against
removal jurisdiction.** As the party seeking to involdiversity jurisdiction, the Removing

Defendants bear the burden to establish tlistence of diversity at the time of removal.To

6 See generally Wilson v. Republic Iron & Steel, @87 U.S. 92, 97 (1921) (stating that the right of
removal cannot be defeated by “fraudulent joinder of a resident defendant having no real connection with the
controversy.”).

" Dutcher, 733 F.3d at 984 (quotingural Water Dist. No. 2 v. City of Glenpp@®98 F.3d 1270, 1274
(10th Cir. 2012)).

“8d. (quoting 28 U.S.C. § 1441).
9 Laughlin v. Kmart Corp.50 F.3d 871, 873 (10th Cir. 1995).

0yd.

-11 -



invoke diversity jurisdiction, “a party must showathcomplete diversityf citizenship exists
between the adverse parties and thatamount in controversy exceeds $75,080.” In this

case, the parties do not dispute that the amount in controversy exceeds the jurisdictional
threshold. The dispute here centers on whether complete diversity of citizenship exists. The
court lacks diversity jurisdictiomvhen any of the plaintiffs has the same residency as even a
single defendan? In this case, Atkins and three of the Defendants are residents of Kansas, and
therefore, complete diversity of citizenship does not exist.

The Removing Defendants assert, however, Attleins has fraudulety joined the three
Kansas Defendants, and therefore, the Cehduld ignore these three Defendants when it
evaluates diversity of citizengh To establish fraudulent ifuder, the Removing Defendants
must show either “ ‘(1) actual fud in the pleading of jisdictional facts, or (2) inability of the
plaintiff to establish a causef action against the non-dige party in state court.®® The
Removing Defendants bear a “ ‘heavy burdempraiving fraudulent joinder, and all factual and
legal issues must be resolviedfavor of the plaintiff.” ®* When evaluating the proprietary of
removal in the face of a fraudutejpinder allegation, the Tenth €uit has directed courts to
“pierce the pleadings, consideetkntire record, and determine thasis of joinder by any means

available.®®

*! Dutcher, 733 F.3d at 987 (quotation omittede als®8 U.S.C. § 1332(a).

*2|d.

*3|d. at 988 (quotingCuevas v. BAC Home Loans Serv., 688 F.3d 242, 249 (5th Cir. 2011)).
**1d. (quotingPampillonia v. RJR Nabisco, Ind.38 F.3d 459, 461 (2d Cir. 1998)).

> Dodd, 329 F.2d at 85 (citations omitted).

-12 -



The Removing Defendants do not allege thains has recited the jurisdictional facts
fraudulently>® Instead, the Removing Defendants aset Atkins has fraudulently joined the
three Kansas Defendants because there is nobpibgsihat Atkins can establish a cause of
action against these three Defendants in statet.c Therefore, the Court must determine
whether there is a “reasonablesisd to believe Atkins may succeadat least one claim against
one of the three Kansas Defendafts. If there is, fraudulent joinder does not exfst. “A
‘reasonable basis’ meanssjuhat: the claim neambt be a sure-thing, butmust have a basis in
the alleged facts arttie applicable law>

B. Analysis

The Removing Defendants assert that Agkifraudulently joined Defendants John
Wesley Broomes (“Broomes”), Hinkle Law FirnbLC (“Hinkle”), and Maclaskey Oilfield
Services, Inc. (“Maclaskey”). The Court fimtaluates whether Atkinmight establish a cause
of action in state court againBtoomes and Hinkle. The Courext addresses whether Atkins
might establish a cause of action in state court against Maclaskey.

1. Atkins’ Fraud on the Court Claims Against Defendants Broomes and
Hinkle

In his Petition, Atkins asserts two clairagainst Broomes and Hinkle for fraud on the
court allegedly occurring during the First LawsuBroomes (and the law firm that he worked
for, Hinkle) represented HPP and Cherokee Welkhais counsel of record in the First Lawsuit.

In Count Il, Atkins asserts that BroomesdaHinkle committed fraud on the court by filing a

*5 The one exception may be the facts as to Jens Hansen. As noted above, Atkins alleged that Mr. Hansen
was a resident of Kansas. Instead, as the record demonstrates, Mr. Hansen is a TexaSeesstnaote 40.

*"Nerad v. AstraZeneca Pharm., In203 F. App’x 911, 913 (10th Cir. 2006) (citiBgdon v. RIR
Nabisco, Inc.224 F.3d 382, 393 (5th Cir. 2000)).

8 See Dutcher733 F.3d at 989.
*¥Nerad 203 F. App’x at 913.
-13-



contract involving steam taoology providers which, Atkinsonitends, HPP and Cherokee Wells
contrived to deceive Atkins and J.J.R. itibnking that oil productin on the Zachariah Lease
would be increased by usingeatn technology. Count IVsaerts that Broomes and Hinkle
committed fraud on the court by procuring an order certifying the Marshal’s sale on an oil and
gas leasq,e. the Noll Lease, which Atkins claims he owns.

The Removing Defendants assert in their 8tf Removal (Doc. 1that Atkins cannot
establish a claim for fraud oneétcourt against Broomes and Hielbr five, separate reasons:
(1) issue preclusion bars Atkins’ claims against Broomes and Hinkle; (2) Broomes and Hinkle
are not the proper defendants in an action for fraud on the court because they were not parties to
the underlying judgment which Atkins seeks to aside; (3) Atkins is not the real party in
interest in his claims against Broomes and HinK¥) Atkins fails to state a claim for relief
against Broomes and Hinkle; and (5) the statut@rofations and/or laches bars Atkins’ claims
against Broomes and HinklesAtkins asserts in his Motiono Remand (Doc. 12) that he
sufficiently alleges an independent actionffaud on the court against Broomes and Hinkle.

The Court will first address Atkins’ argument that he is bringing an independent action
against Broomes and Hinkle. dethe Court will address sevéat the Removing Defendants’
arguments that the claims against BroomesHinkle are not actionabli@ state court.

a. Atkins Has Not Alleged An Indepaendent Action Against Broomes and
Hinkle.

Federal Rule of Civil Procedure 60 and K.S.A. 8§ 60-260 govehlief from final
judgments. Both Fed. R. Civ. P. 60(d) and K. 60-260 “[do] not Init a court’'s power to
entertain an independent actiorrétieve a party from a judgmerdrder, or proceeding” or “set

aside a judgment for fraud on the colft.” Because the Kansas Rules of Civil Procedure are

5 Fed. R. Civ. P. 60(d)(1) & (d)(3); K.S.A. § 60-260(d)(1) & (d)(3).
-14 -



patterned after the Federal Rules of Civil Procediansas courts look to federal case law for
persuasive guidan&é. Thus, the Court here looks to fedlelaw to determine whether Atkins
may establish in state court amlependent action for fravoh the court against Hinkle and
Broomes®

The United States Supreme Court has expthihat “an independent action should be
available only to prevent a grave miscarriage of jusfiteridependent actiorare “reserved for
those cases of ‘injustices whidh, certain instances, are deemed sufficiently gross to demand a
departure’ from rigid adherencettoe doctrine of res judata;” otherwise, the strict requirements
of Rule 60 “would be set at naugif.” Thus, the Tenth Circuit has explained, an independent
action provides only a “narrow avenue” for refief.

The Tenth Circuit has set forth several reguients that a party seeking relief under this
rule must satisfy to bring an independent action:

Generally, such an independent actionstrehow a recognized ground, such as

fraud, accident, mistake or the like, for @éghle relief and that there is no other

available or adequate remedit. must also appear th#te situation in which the

party seeking relief finds himself isot due to his own fault, neglect or

carelessness. In this type of actionisifundamental thatgeity will not grant
relief if the complaining party has, by exercising proper diligence would have

1 Back-Wenzel v. William®279 Kan. 346, 349, 109 P.3d 1194, 1196 (Kan. 20€&%; also Lackey v.
Medora Twp,. 194 Kan. 794, 796, 401 P.2d 911, 914 (Kan. 1965) (“Since the foregoing provision was lifted from
rule 60 of the Federal Rules of Civil Procedure we mal¢ to federal cases for its construction and application.”).

%2 See Boldridge v. Nat'| City BanB13 P.3d 837, 2013 WL 6389341, at *3 (Kan. Ct. App. Dec. 6, 2013)
(unpublished table opinion) (relying on federal law as guidance in determining whether the plaintifabhshest
a fraud on the court claim suffeit to set aside a judgment under K.S.A. § 60-260(b){d))Qil, LLC v. Lansing
Energy Corp. 108 P.3d 1018, 2005 WL 742073, at *5 (Kan. Ct. App. Apr. 1, 2005) (unpublished table opinion)
(looking to federal case law for guidance when assessietheththe plaintiff was entitled to relief from a judgment
based on fraud on the court under K.S.A. § 60-260).

83 United States v. Beggerl§24 U.S. 38, 47 (1998).

% 1d. at 46 (quotingHazel-Atlas Glass Co. v. Hartford—Empire C822 U.S. 238, 244 (1944)).

% United States v. BucR81 F.3d 1336, 1341 (10th Cir. 2002).
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had, an adequate remedy at law, or byceealings in the original action to open,
vacate, modify or otherwise obtain relief against, the judgfient.

An independent action is an “unusual type ajgeeding,” and the granting of relief in such an
action “lies largely within theliscretion of the trial judge®”

Even when taking as true Atkins’ allegations of fraud on the court, Atkins does not allege
“the level of intentional fraud or gross injusticequired” to bring amdependent action against
Broomes and HinkI& In Haik v. Salt Lake Citythe Tenth Circuit recently rejected an attempt
to set aside a judgment based upon fraud ondhg pursuant to Fed. R. Civ. P. 60(d)(1) and
(d)(3)%° In that case, the plaiffs had litigated an earlier Wasuit against two municipalities
seeking to extend water service to their prop&rtflaintiffs lost that first suit, and then brought
a second lawsuit alleging that the municipasti continuing denial of water was unlawful
because of several new or newly discovered fact®Among several other arguments, the
plaintiffs asserted that defdants had committed fraud on theurt in the first lawsuit by
concealing applications requesting changes innveste and by answering dishonestly the district

court's questions about water availability and plans for future watef’ u3ée Tenth Circuit

% Winfield Assoc., Inc. v. Stoneciphd29 F.2d 1087, 1090 (10th Cir. 1970) (citations omitteeg also
11 Charles Alan Wrighgt al, Federal Practice and Procedu®2868 (3d ed. 2012) (“Ehindispensable elements
of such a cause of action are (1) a judgment which oughtmetjuity and good conscience, to be enforced; (2) a
good defense to the alleged cause of action on whigudigenent is founded; (3) fual, accident, or mistake which
prevented the defendant in the judgment from obtaining the benefit of his defense; (4) the absence of fault or
negligence on the part of the defendant; and (5) the absence of any adequate remedy at law.”)

®”Winfield Assoc., Inc429 F.3d at 1090 (citations omitted).

% See Haik v. Salt Lake City Corp. F. App’x __, 2014 WL 2523735, at *12 (10th Cir. June 5, 2014).

1d. at *13.

01d. at *1.

d.

21d. at *13.
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found that failing to disclosthese facts did notse to the level oé fraud on the couff  And,
“[m]ore importantly,” the Tenth Cingt concluded that “the disclosaiof the changapplications
would not have influenced thresult” in the earlier lawsuft'

The same is true here. Atkins allegeiount Il that Defendas Broomes and Hinkle
committed fraud on the court by filing a contrivedasth technology contract. The filing of this
steam technology contract never influenced the ougcof the First Lawsuit. The district court
found after a full trial that HPP had complied witth obligations under ghcontracts between the
parties and that HPP was entitled tadiiterests in the leases at is$tidn reaching this decision,
the district court did not relpn the contract with steam tewlogy providers. In fact, the
district court's Memorandum and Order awagljudgment for HPP and Cherokee Wells never
mentions this steam technology contrdctTherefore, the filing of the contract, even if it was a
fraudulent contract, did not &ift the district court’s judgemt in the First Lawsuit.

Likewise, Atkins’ allegations agnst Broomes and Hinkle ino@nt IV do not rise to “the
level of intentional fraud or gross injusticeguired to set aside a previous judgméht.”Atkins
claims that Broomes and Hinkle committedufilaon the court by procuring an order certifying
the Marshal’s sale of an interest in the Noll lee#isat Atkins claims hewns. Addressing this
allegation in the First Lawsuithe district court cited theanguage from the Marshal’'s Deed

describing the propertyoaveyed in the sale as:

31d. (citing Buck 281 F.3d at 1342).

74 Id

S Case No. 09-1077-EFM, Doc. 234, p. 13.
®See id.

" See Haik2014 WL 2523735, at *12.
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All right, title, and interestof J.J.R. of Kansas Limitecbelieved to be a

0.06500000 overriding royalty interest, in atae oil and gas leasehold arising

from an oil and gas lease from Lloyd Holl and Norma E. Noll, as lessors, to

Global Energy Solutions, Inc., as lessee, dated October 20, 1999, and recorded at

Book 781, Page 576, of the official records of the Register of Deeds of

Leavenworth County, Kansas, and Book 5123643 of the official records of

the Register of Deeds of Jefferson Couldginsas, covering the west half of the

southwest quarter of Section 3, Township 9 South, Range 20 East, Leavenworth

County, Kansas, and the northeast quarte&ection 9, Township 9 South, Range

20 East, Jefferson County, Kangas.

The district court agreedith HPP that the plain languagetbt deed showed that HPP executed
on J.J.R’s propertynot Atkins’ personal property. In addition, HPP agreetiat it had no right
to execute against Atkins’ persémpaoperty, and HPP specificallyaséd that it did not intend for
the Marshal’'s Deed to convey anyterest owned by Atkins personaffy. Instead, the district
court acknowledged that thekgas a factual dispatwhether the property conveyed in the
Marshal’s sale was owned by J.J.R. or Atiéhs.

These facts do not demonstrate that BrooamesHinkle engaged in intentional fraud by
procuring an order certifying thdarshal’s sale sufficient taupport an independent action under
Fed. R. Civ. P. 60(d). Rather, their cliedPP (through Broomesnd Hinkle) explicitly
conceded it had no right to execute on Atkipstsonal property and that it did not intend the
Marshal’'s Deed to convey any interest ownedAlkins personally. And Atkins’ claims against

Broomes and Hinkle allege no other facts ristogthe level of intentional fraud or gross

injustice, as is required taring an independent action.

8 Case No. 09-1077-EFM, Doc. 234, p. 13 (emphasis added).
®Id.
ld.

8d.
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Also, with respect to Count IV, Atkins cannobghthat “the situatin in which [he] finds
himself is not due to his ownu#, neglect or carelessneds.” Atkins assestin Count IV that
Broomes and Hinkle committed fraud on the court by procuring an order certifying the Marshal’'s
sale on an interest in the Noll Lease, which Atldl@ms to own. Atkins raised this argument in
the First Lawsuit, and the district court ackhesdged the factual dispute whether the property
conveyed in the Marshal’s sale was owned byRJ.dr Atkins. In itsMemorandum and Order
awarding judgment in favor of HPP and Cherokéells, the district court gave the parties 60
days to reach an agreement altbettitle issue, and if they calihot come to an agreement, the
district court stated it wouldppoint a special master to rendetitle opinion. But J.J.R. and
Atkins abandoned this very issue. When thiadftheir Notice of Appealo the Tenth Circuit,
they stated that Atkins’ personal ownershifeigst was not a remaining issue in the &ase.
Relying on thisexplicit statement, the district court vaddtis earlier assertion that it would
appoint a special master to rendeltle opinion if the parties we unable to reach an agreement
within 60 day$*  Consequently, any hardship Atkisastained because of the purportedly
unresolved title issue in the Noll Lease was edulsy Atkins’ decision not to pursue the title
issue in the district court or sifailure to properly raise that issue in his appeal to the Tenth
Circuit®

In sum, the Court concludes that Atkinsl§ao show that an independent action is

necessary here to prevent a grave miscarriagestice. To the contrary, the allegations in

8 Wwinfield Assoc., Ing429 F.3d at 1090 (citations omitted).
8 Case No. 09-1077-EFM, Doc. 237.
8 Case No. 09-1077-EFM, Doc. 251, p. 2, n. 5.

8 |n its recent opinion, the Tenth Circuit also deieed that J.J.R. and At “affirmatively disavowed”
the Noll lease issue in itsotice of Appeal. Heavy Petroleum, LLQ014 WL 4290578, at *2.

-19 -



Counts Il and IV simply do not met “the highastiard for relief” imposed by Fed. R. Civ. P.
60(d)(1) and 60(d)(3° Therefore, the Court rejects Atkinsssertion that he is bringing an
independent action against Broesmand Hinkle in this case.

Because Atkins cannot maintain an ipeledent action against Broomes and Hinkle for
fraud on the court, Atkins cannestablish a cause of actionaagst these Defendants in state
court based on the allegations@ounts Il and IV. Thus, Atkinfaudulently joined Broomes
and Hinkle, and the Court concludes it shoigdore these two Defendants when evaluating
diversity jurisdiction. The Removing Defendamt®wever, assert five additional reasons that
Atkins cannot establish a claim against Broom&s ldinkle. The Court finds that three of these
reasons provide additional, independent bases for why Atkins cannot establish a claim against
Broomes and Hinkle in statewart. Below, parts b.1, b.2, and b.3 discuss those reasons.

b. Three Additional Reasons Why AtkinsCannot Establish a Claim Against
Broomes and Hinkle

1. Atkins Fails to State a Claim Against Broomes and Hinkle
for Fraud on the Court.

The Removing Defendants also argue thatinl® fraud on the court claims against
Broomes and Hinkle are nattionable in state court becausefdiés to state a claim for relief
against these two Defendants under Kansas Tdve. Kansas Court of Appeals has defined fraud
on the court as “ ‘fraud which isréicted to the judicial machineitgelf and is not fraud between

the parties or fraudulent documerfdse statements or perjury®”

8 See Haik2014 WL 2523735, at *4.

87 J-F Oil, 2005 WL 742073, at *5 (quoting/eese v. Schukma®8 F.3d 542, 552 (10th Cir. 19963ge
also Boldridge 313 P.3d 837, 2013 WL 6389341, at *3 (“Fraud between the parties, perjury, and the nondisclosure
of pretrial discovery does not generally amount to fraud on the court.”) (difeese v. Schukma®8 F.3d 542,
552-53 (10th Cir. 1996RRobinson 56 F.3d at 1266—-6TJnited States v. Cho®12 F. App’x 855, 858 (10th Cir.
2013); Fraud on the Court, 47 Am. Jur. 2ddgment$ 695).
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“Only particularly egregious conduct—suchthe fabrication of evience or the bribery
of the judge or the jury—hasebn found to support a finding d6kud on the court. In other
words, to prevail on a claim of fraud on the ¢pone must normally show a deliberate scheme
to corrupt or subvert the badignction of the judicry, which is the impa#ial adjudcation of
cases® When analyzing fraud on the court clajifsnsas courts look to federal courts for
guidancé®® Fraud on the court “requires a showingttbne has acted with an intent to deceive
or defraud the courf® In other words, there mute a showing of conscious wrongdoing—
what can properly be characterizasla deliberate scheme to defraud—before relief from a final
judgment is appropriate” for a fraud on the cdurt.

Also, K.S.A. 8 60-209(b) requires that a paatheging fraud “must state with particularly
the circumstances constituting the fraud . Malice, intent, knowledge, and other conditions of
a person’'s mind may be allegegnerally.” The failure to kdge fraud with particularity
compels dismissal of the claith. Indeed, Atkins is aware ofithheightened pleading standard
under the analogous federal rule, Fed. R. CivO(B). The Tenth Circtiaffirmed the order
denying J.J.R. and Atkins’ requdset leave to amend to assert fraud claims in the First Lawsuit
because they were not pleaded with particulag thus the fraud claims were subject to

dismissal under Fed. R. Civ. P. 12(b){6).

8 Boldridge 2013 WL 6389341, at *3.

8d. (citing Cool v. Coal 203 Kan. 749, 755-56, 457 P.2d 60, 66 (Kan. 19569};0il, 2005 WL 742073,
at *4).

% Robinson56 F.3d at 1267.
“d.

%2 See Palmer v. Browi242 Kan. 893, 901, 752 P.2d 685, 690 (Kan. 1988jycastle Homes, LLC v.
Thye 44 Kan. App. 2d 774, 789, 241 P.3d 988, 999 (Kan. Ct. App. 2010).

9 Case No. 09-1077-EFM, Doc. 176, p. 13
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Here, Atkins fails to allegéhat Broomes and Hinkle intended to commit fraud on the
court by filing the steam technology contracs @leged in Count 1) and procuring the order
confirming the Marshal’s sale (as alleged in Cd¥f)t With regard to Count Il, Atkins alleges
that Broomes and Hinkle, as agents for HdPld Cherokee Wells, “filed” the steam technology
contract with the court and “uséit] as an evidentiary exhibit® Atkins makes no allegations
that Broomes and Hinklenew that the exhibit was fraudulent or that they intended to deceive
the court by submitting the contract as an evidentiary exhibit. Indeed, Atkins alleges that these
documents and misrepresentations were used to deceive Rtkisnoted above, fraud on the
court requires intent to deceive the court amaot fraud between the parties or fraudulent
documents. Atkins includes no such allegationsisifraud on the court claim in Count II.

Similarly, in Count IV, Atkinsfails to allege that Brooas and Hinkle knew that the
Marshal's sale was fraudulent ¢inat they intended to deceithe district court by filing a
motion to confirm that sale.Instead, Atkins alleges that &mes, as an agent of HPP and
Cherokee Wells, filed documents that were allegéalse. Atkins makes no specific allegations
and fails to allege with particulayiiny intent to deceive the court.

After reviewing Atkins’ Petition and takingsitallegations as true, the Court finds no
factual allegations showing atigonscious wrongdoing” or a “deldvate scheme to defraud” the
district court in the First Lawsuit on the paftBroomes or Hinkle.Because Atkins does not
plead sufficient facts that Broomes and Hénlknew that they were submitting fraudulent
information to the district court or that theydhacted with intent to defraud the court, Atkins
cannot state a claim for relief against these Bedendants in Counts Hnd IV. Thus, Atkins

fails to state a claim against Broomes étiakle in state court in this lawsuit.

% Plaintiff's Petition, Doc. 1-1, pp. 18-19, Y 94-95.
% Sedd. at pp. 9, 11, 18-19, 11 47, 49, 58, 94-95.
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2. Broomes and Hinkle Are Not Proper Defendants in the Fraud on the
Court Claims.

The Removing Defendants argue that Broomues Hinkle are not pper defendants in
Counts Il and IV (which both allege fraud oretbourt claims) because the only remedy for a
fraud on the court claim is relief from theg@rjudgment obtained by fraud. Because Broomes
and Hinkle were not parties in the First Lawsand thus did not obtain any judgment in their
favor, the remedy (relief from the final judgmenduld not be applied tBroomes and Hinkle.
Plaintiff calls this argument “batess” but does not otherwise stamgively respond to this point
in his Motion for Remand This argument is not baselessstead, it is soundly rooted in
Kansas and federal law.

While the Court has located no Kansasecagplicitly holding that the only proper
defendant in a fraud on the court claim is theypaho obtained a favorable judgment in a prior
lawsuit, Kansas courts have applied K.S.&08260 to determine whether a judgment should be
set aside based on fraud on the court. Kansasscoave also recognized that the remedy for a
fraud on the court claim is relief from the prior judgment obtained by ffa®&imilarly, federal
courts recognize that the proper remedy fordran the court is religfom the prior judgment
In addition, some federal courtsveaheld specifically that religfom the prior judgment is the

only remedy for fraud on the court and thafraud on the court claim does not permit the

% Doc. 12, pp. 7-8.

% Seee.g, Boldridge 313 P.3d 837, 2013 WL 6389341, at *3 (stating that a district court may set aside or
reopen a judgment upon a finding of fraud on the courj; Oil, 108 P.3d 1018, 2005 WL 742073, at *4
(recognizing that under K.S.A. § 60-260, a court may set aside a judgment obtained by fraud on the court).

% Seee.qg, Haik, 2014 WL 2523735, at *13 (stating that “a judent can be set aside for fraud on the court
only in cases of the most egregious miscondust§ also Robinson v. Audi Aktiengesells¢h#t-.3d 1259, 1267
(10th Cir. 1995) (stating that a plaintiff is entitled to relief from a final judgment if the plaintiff establishes a fraud
on the court)Superior Seafoods, Inc. v. Tyson Foods,,1620 F.3d 873, 878 (8th Cir. 2010) (“The extraordinary
relief afforded pursuant to Rule 60(d) is more difficult to obtain than relief that might be available through a timely
Rule 60(b) motion, but it remains the same type of relief—relief from an otherwise final judgment.”).
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recovery of money damag&s. Because the Kansas count®k to federal law as persuasive
authority when applying K.S.A. § 60-26%, this Court concludes & a Kansas state court
would reject Atkins’ fraud on the caurlaims against Broomes and Hinkle.

In this case, Atkins does not specifically regurelief from the prior judgment. Instead,
Atkins seeks injunctie relief and damage8® This request is not aappropriate one for his
fraud on the court claims. Even if Atkins hegtjuested the appropratelief, he could not
obtain this relief from these two DefendantBroomes and Hinkle were not parties to the First
Lawsuit, and thus, they did not obtain any judgmertheir favor. Therefre, Atkins can obtain
no relief against Broomes and Hinkle for a fraom the court claim, and that makes them
improper parties to the fraud on the catlaims asserted in this lawsuit.

3. Atkins is Not the Real Paty in Interest for Count Il

The Removing Defendants also assert thatmstcannot establish the fraud on the court
claim in Count Il against Broomes and Hinkle beca@iens is not the real party in interest.
Both Fed. R. Civ. P. 17(a) and K.S.A. 8§ 60-21Téajuire that “[a]n actiomust be prosecuted in

the name of the real party in inést.” A federal court sitting idiversity must look to state law

% See Ortega v. Young Again Prods., Jr2012 WL 3046116, at *4 n.1 (S.D. Tex. July 25, 2012) (an
action for fraud on the court is an action recognized under Fed. R. Civ. P. 60 to set aside a judgment obtained by
fraud on the court; no cause of action exists for fraud on a court against an individual for the recdasgges);
Chewning v. Ford Motor Cp35 F. Supp. 2d 487, 489 (D.S.C. 1998) (recognizing that there are procedural and
common law doctrines allowing a court to set aside a judgment but there is “no authority allowing an independent
action[] for damages.”)Florida Evergreen Foliage v. E.l. Du Pont De Nemours,, @85 F. Supp. 2d 1271, 1288
(S.D. Fla. 2001) (refusing to recognize a separate action for damages based on fraud on tkeealst);Great
Coastal Express, Inc. v. Int'l| Bhd. of Teaerst Chauffeurs, Warehousemen and Helpers of B F.2d 1349,
1357-58 (4th Cir. 1982) (an action for fraud on the court is an action in equity).

19 Back-WenzeR79 Kan. at 349, 109 P.3d at 1196.
101 SeePlaintiffs Petition, Doc. 1-1, p. 33. At therse time, Atkins argues that he is bringing an

independent action and cites to Fed. R. Civ. P. 60(d)<a8.A. § 60-260(b) which discuss independent actions to
relieve parties from judgments. The Court notesAltidhs’ arguments and theories are difficult to follow.
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to determine whether a plaintiff is the real party in intef¥st. Under Kansas law, the real party
in interest is the one who, byirtue of the substantive lawholds the rightsought to be
enforced"®

Here, J.R.R. holds the right that Count Il sekenforce, not Atkins. Atkins alleges in
Count Il that Broomes and Hinkle committed fraudthe court in the First Lawsuit by filing a
contract with steam technology providers whaaused the following injury: “PAUL ATKINS
and JJR of Kansas Limited laste use and enjoyment of tAachariah Leasalong with the oil
production royalty revenue from their ownershiferest and operation of the lease . 1°*.’But
it is undisputed that the Zachariabdse was owned by J.J.R., not Atkifs. Thus, Atkins is not
the real party in interest for tlebaim asserted in Count Il thatedies injury only to the interest
owner of the Zachariah Lea¥8.

In his Motion to Remand, Atkins argues thatihi¢he real party in interest because he is
suing Broomes and Hinkle for taking his interest in the Noll LéYs&hat may be the case for
some of the other clainasserted in the lawsuit, but in CouintAtkins alleges injury in the form

of lost use and enjoyment and lost oil praihre royalty revenue from the Zachariah Led8e.

192K-B Trucking Co. v. Riss Int'| Corp763 F.2d 1148, 1153 (10th Cir. 1985) (citations omitted).

193 Ryder v. Farmland Mut. Ins. G248 Kan. 352, 366, 807 P.2d 109, 118 (Kan. 1991) (citing 3A James
Wm. Mooreet al, Moore’s Federal Practic& 17.02 (2d ed. 1970)).

194 plaintiff's Petition, Doc. 1-1, p. 21, { 105 (emphasis added).

1514, at p. 6, 11 31-32.

1% See Ryder248 Kan. at 366, 807 P.2d at 119 (holding that the plaintiff was not the realmpantgréest
when he had no legal interest in the outcome of a dispute over a fee arrangement betagritme); see also
Star Mfg. Co., Inc. v. Mancus680 F. Supp. 1496, 1499 (D. Kan. 1988) (holding that plaintiff was not the real party
in interest in a tort action because it did not own the substantive right to the claim).

Y7 Doc. 12, p. 13.

198 plaintiff's Petition, Doc. 1-1, p. 21, 1 105.
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J.J.R. owns that lease interest, not Atkfifs.Thus, Atkins is not theeal party in interest in
Count Il, and he cannastablish a claim under Count llagst Broomes and Hinkle in state
court°
c. Conclusion
The Removing Defendants have met their bnrdé showing fraudulent joinder. As
explained above, the Court finds that there is resibdity that Atkins carestablish a claim for
relief against Broomes and Hinkle in stateud because: (1) Atkins cannot maintain an
independent action for fraud on theuct against these two Defendar(®) Atkins fails to state a
claim upon which relief can be granted agathsse two Defendants;)(&hese two Defendants
are not the proper defendants tiveaud on the court claim when they were not parties in the First
Lawsuit; and (4) Atkins is not the real partyimerest in Count Il. Thus, Atkins fraudulently
joined Broomes and Hinkle, and the Court vigihore these two Defendants when evaluating
jurisdiction based on diversity of citizenship.
2. Conspiracy Claim Against Defendant Maclaskey
The Removing Defendants next assert thatinst fraudulently joined Maclaskey (a
Kansas resident) in the state court lawsuit iretiart to destroy diversity jurisdiction. Atkins
alleges only one claim against Maclaskey inPegition, a conspiracy claim in Count VI. The

conspiracy claim alleges thatnei of the eleven Defendantsnspired to “defraud oil lease

operators and owner$™ that Defendants conspired “to keep [his] proceeds from the oil sold off

1914, at p. 6, 17 31-32.

10 This analysis does not apply to Count IV as Atkinthisreal party in interest with regard to Count IV
because Atkins claims that his pamal interest in the Noll lease waliected by the marshal’s sale.

M1 pjaintiff's Petition, Doc. 1-1, p. 30, § 154.
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the Noll lease even though . . . the lease was obtained through fraemd that he was

damaged by the “taking of [his] oit*®

Because the Court must vigle allegations in the light
most favorable to Atkins, thedDrt construes the copisacy claim as one against Defendants for
allegedly defrauding Atkins (as an oil lease ofmrand owner) from his interest in the Noll
lease. The only alleged underyi torts that could support higrspiracy claim are his fraud
claims contained in Count IV and % As noted above, Count If&ils because it is not an
independent action. Thus, the only remaining undeglyort that can be at issue is contained in
Count V.

The Removing Defendants assert that Atkinis fim state a claim for conspiracy against
Maclaskey. The Court applies Kansas faW.In Kansas, “the elements of a civil conspiracy
include: (1) two or more persons; (2) an objecbe accomplished; (3) a meeting of the minds
in the object or course of aati; (4) one or more unlawful oveacts; and (5) damages as the

proximate result thereof® “Conspiracy is not actionabigithout commission of some wrong

giving rise to a cause of actigmdependent of the conspirac}.”

1214, at p. 31, 7 161.
131d. at p. 32, 1 168.

14 The Court notes that although Atkins alleges in his conspiracy count that Defendants con&géied to
the ownership interest in JRR’s leases through fraltd"ag p. 30, 155), Atkins cant bring a conspiracy claim
based on these allegations to seize the ownership interest in J.J.R.’s leases. J.J.R., not Atkins, pauttyeimeal
interest for such a claim. The Coutigrefore, construes Atkins' consgily claim to only address the Noll Lease
and will only address the underlying allegations regartlirgalleged taking of oilrom the Noll Lease because
Atkins claims a personal ownership interiesthat lease. Counts |, II, and Il do not relate to the Noll lease. Thus,
Counts IV and V and the only potentially relevant underlying claims for Atkimsgicacy claim.

15 3See Erie R. Co. v. Tompkijrg0D4 U.S. 64, 78 (1938) (explaining that a federal court sitting in diversity
must apply the substantive law of the forum sta&Reyal Maccabees Life Ins. Co. v. Chqr883 F.3d 1175, 1180
(10th Cir. 2005) (“A federal court sitting in diversity must apply state law as propounded by the forum’s highest
court.”) (citation omitted).

118 Stoldt v. City of Toronto234 Kan. 957, 967, 678 P.2d 153, 161 (Kan. 1984) (quotation omisesel);
also Diederich v. YarnevigiO Kan. App. 2d 801, 811, 196 P.3d 411, 419 (Kan. Ct. App. 2008).

117 stoldt 234 Kan. at 967, 678 P.2d at 161.
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The Removing Defendants assert that the coaspiclaim fails to set forth any valid,
underlying cause of action against Maclaskey erdather Defendants. As noted above, the only
underlying tort that the Court considers is Colht In Count V, Atkins alleges that HPP,
Cherokee Wells, and Defeo mafdaudulent misrepresentatiotssMaclaskey regarding the Noll
lease'!® Thus, if anything, Atkins alleges thaflaclaskey was a victim of the alleged
wrongdoing (the underlying tort) and not an active pigdict in it. Atkins therefore fails to state
a claim against Maclaskey.

In addition, the Removing Defendants comtethat Atkins fails to state a claim for
conspiracy against Maclaskey because Atkins dut allege any facts showing that Maclaskey
participated in a meeting of the minds. The Cagrees. Under Kansas law, a plaintiff must
show a meeting of the minds prove a civil conspiracy? In his PetitionAtkins alleges that
Robert DeFeo, David Orr, Arden Ellis, HPFdaCherokee Wells came to a meeting of the
minds to form and operate a conspiracy in June 2808itkins further alleges that Jens Hansen
joined the meeting of the minds by June 26, 2866Atkins’ Petition does not contain any
allegations that Maclaskey ever joined a mreptf the minds with angf the other Defendants
or that Maclaskey even knew abdhe alleged conspiracy. IndgeAtkins asserts in Count VI

that Maclaskey’s wrongdoing wa® purchase oil from amil and gas lease based upon

118 SeePlaintiff's Petition, Count V, 1 140-41 (HeaRgtroleum, Cherokee Wells, and Robert Defeo made
fraudulent misrepresentations tatMaskey regarding the Noll lease).

M9Kincaid v. Dess48 Kan. App. 2d 640, 656, 298 P.3d 358, 369 (Kan. Ct. App. 2013).
120 pjaintiff's Petition, Doc. 1-1, p. 30, § 153.

211d. at p. 30, 7 157.
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misrepresentation$? In addition, amoted above, Atkins allegen Count V that Maclaskey
was thevictim of an alleged fraud (the underlying tortather than a participant in it or a
participant in a conspiracy twommit the alleged fraud. Thus, kits fails to plead sufficient
facts showing that Maclaskey evgarticipated in a meeting of the minds which is necessary to
state a claim for civil conspirac§’

The Court concludes that Atlis fraudulently joined Macl&sy in this lawsuit because
Atkins cannot establish a civil conspiracy clainstate court against Maclaskey. Therefore, the
Court ignores Maclaskey, a non-diverse defendahien evaluating this Court’s jurisdiction
based on diversity of citizenship.

3. These three Defendants are not necessary parties.

Finally, Atkins asserts that Hinkle, Broesy and Maclaskey @rnecessary parties
pursuant to Fed. R. Civ. P. 19(alAtkins contends that they, theoeé, must be joined in this
action. Under Fed. R. Civ. P. 19(a)party is a required party if:

(A) in that person’s absence, the datannot accord complete relief among

existing parties; or
(B) that person claims an intsteelating to the subject ofdtaction and is so
situated that disposing thfe action in the person’s absence may:
() as a practical matter impair or impettie person’s ability to protect
the interest; or
(ii) leave an existing party subject teabstantial risk oincurring double,

multiple, or otherwise inconsistent obligations because of the
interest***

122 5ee idat pp. 31-32, 11 159-68 (Maclaskey’s wrongdoing was to purchase oil from the Noll lease base
upon Defeo’s alleged misrepresentations about the lease).

123 Tg the extent that Plaintiff's Petition could benstrued to possibly state a claim against Broomes and
Hinkle for conspiracy, his claim would fail as well. Fi8toomes and Hinkle are nimtentified as members of the
conspiracy in this count. In addition, Atkins includesaliegations against these two Defendants as to a meeting of
the minds.

124Fed. R. Civ. P. 19(a)(1).
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If a party is “required,” and joinder ifeasible, the party must be joinEd. Here, neither
Broomes, Hinkle, nor Maclaskey amqjuired parties in this lawsuit.

First, their presence is not required to prowwdenplete relief to the remaining parties in
this action. As noted above, even if Atkicsuld bring an independeaction for fraud on the
court, Atkins’ only remedy for those equitable noiaiis an order setting aside the judgment in
the First Lawsuit. Broomes and Hinkle were nattipa to that First Lawst, and thus, Atkins
cannot obtain any relief from these two Defenddoytdhe claims asserted against them in the
Petition’?® As for Maclaskey, Atkins claims that hpsesence is necessary because Atkins seeks
injunctive relief against Maclaskey to stop furtle®nversion of Atkins’ oil and to obtain the
return of the oil taken off the lease by MaclaskeyBut Atkins’ Petition does not request any
such relief. Rather, the only request for injiive relief against Macl&ey is for an accounting
of all oil and cash receipts from the Noll Lease that were not authorized by XtkinsBut
Atkins cannot obtain such relief against Maclaskegny event because he has failed to state a
claim upon which relief can lgranted against Maclaskey.

Second, Broomes, Hinkle, and Maclaskey do mate an interest in this action that
requires their joinder. Atkins’ claims in thiswsuit are premised on alleged fraudulent activity

that occurred during the First Lawsuit. Becaok#he alleged fraud, Atkis seeks to essentially

125 Seeid. at 19(a);Rishell v. Jane Phillips Episcopal Mem’| Med. C®4 F.3d 1407, 1411 (10th Cir.
1996).

126 As noted above, Atkins does not specifically request to have the judgment set aside. He seeks injunctive
relief and monetary damages.

27Doc. 12, p. 13.

128 p|aintiff's Petition, Doc. 1-1, p. 33, § 174.
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set aside the district court’s rulings in thesEiLawsuit that favored HPP and Cherokee W#éfls.
Broomes, Hinkle, and Maclaskey menot parties to that action. Thus, they did not obtain any
judgment in their favor in that First Lawsuit. drefore, these three pad’ absence from this
case will not impair any interest thaiey may have in this action.

Finally, the absence of Broomes, Hinkladavaclaskey will not leave any existing party
subject to multiple or inconsistent obligations. Therefore, Fed. R. Civ. P. 19 does not apply here
because Atkins fails to show that Broomésinkle, or Maclaskey are required parttés.
Accordingly, the Court rejects Atkins’ arguntethat Broomes, Hinkle, and Maclaskey are
required parties in this lawsuit.

4. Atkins Fraudulently Joined Broomes, Hinkle, and Maclaskey.

As explained above, the Court finds that Atkicannot establish a claim in state court
against the three non-diverse defants, Broomes, Hinkle, and Maskey. Therefore, the Court
ignores these three Defendants’zatiship in its analysis of dikgty of citizenship for removal
purposes®' Disregarding these three Defendants, complete diversity of citizenship exists
between Atkins and the other named Deéentd. Accordingly, the Removing Defendants
properly removed this action to federal court] #me Court denies Atkins’ Motion to Remand.

Because the Court has determined thatstkraudulently joined Broomes, Hinkle, and

Maclaskey in this lawsuit, the Court lacks gdhiction over these Defendants to enter a judgment

129 Again, the Court notes that Plaintiff does not request this relief in his Petition, but he argues that he is
bringing an independent action.

130 5ee Birmingham v. Experian Info. Solutions,,1683 F.3d 1006, 1021 (10th Cir. 2011).

131 See Brazell v. Whit&25 F. App’x 878, 884 (10th Cir. 2013).
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on the meritd** Consequently, the Court dismiss®efendants Broomes, Hinkle, and
Maclaskey from this case without prejudice.
5. Request for Attorney Fees
In his Motion to Remand, Atkins request®minal attorney fees under 28 U.S.C.
81447(c) of $1.00 because Atkins claims tis# Removing Defendants had no objectively
reasonable basis for seeking removal. TherCcannot understand whtkins would include
such a request and then ask for a one dollar award. Whatever the motive, the Court denies this
aspect of Atkins’ motion because it Hkewise denied the predicate remand.
[1I. Atkins’ Motion to Stay Proceedings
Plaintiff filed a Motion to Stay ProceedingSoc. 13) requesting & the Court stay all
further proceedings, including briefing on thenRering Defendants’ Motion to Dismiss (Doc.
8), until the Court determines whether it has jurisdiction over this lawsuit in light of the
arguments presented in Plaintiff's Motion to Re&ha This motion is largely moot as deadlines
on the Motion to Dismiss, and proceedings iis tase, were automaedilly stayed upon Atkins’
filing the Motion to Stay. The Court, howevegrants Plaintiff's Motion to Stay Proceedings
until the Court has ruled on the Motion torRend. Because the Court now rules upon and
denies Plaintiff's Motion to Remand in this Ord#re Court rules that the&tay is terminated by
this Order.
With regard to Defendants’ Motion to Dismiss (Doc. 8), the Cdneicts Defendants to

file an amended memorandum in support of their Motion to Dismis®ased upon the status

132 Id

1331d. (citing Albert v. Smith’s Food & Drug Ctrs., Inc356 F.3d 1242, 1249 (10th Cir. 2004)).
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of the case as it now exisfS* Defendants’ amended brief should be filed or before
October 8, 2014. Plaintiff's response shall be fileglithin twenty-one days from the filing of
Defendants’ brief. Defendants’ Reply must be filed and servathin fourteen days of the
service of Plaintiff's response

IT IS THEREFORE ORDERED that Plaintiffs Motion to Remand Action to the
District Court of Jefferson County Under 28 U.S.C. § 1447(c) (Doc. I2xMIED.

IT IS FURTHER ORDERED that Plaintiff's Motion to Stay Deadlines (Doc. 13) is
GRANTED, but the Court terminates that stay by the&yeaf this Order. Defendants must file
an amended brief in support of their MotionDsmiss (Doc. 8) on or before October 8, 2014.
Plaintiff must respond to DefendahiMotion to Dismiss (Doc. 8yvithin twenty-one days of
the service of Defendants’ brief Defendants’ Reply muste filed and servedithin fourteen
days of the service of Plaintiff’'s response

IT IS FURTHER ORDERED thatdefendants John Wesley Broomes, Hinkle Law Firm,
LLC, and Maclaskey Oilfield Servicese dismissed from this actictdi THOUT PREJUDICE
because Plaintiff fraudulently joined them

IT IS SO ORDERED.

Dated this 17th day of September, 2014.

Sees 7 /744%

ERIC F. MELGREN
WNITED STATESDISTRICT JUDGE

134 Several Defendants have now been dismissed (dinist@rder), and the Tenth Circuit recently issued
its decision on the appeal of thst Lawsuit, Case No. 09-0177-EFM.
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