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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

PAUL ATKINS,

Plaintiff,

VS. Case No. 14-4016-EFM-KGG

HEAVY PETROLEUM PARTNERS, LLC,
et al,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Paul Atkins filed this lawsuit in state court alleging fraud, fraud on the court, and
conspiracy claims under Kansas law. Severdeigants removed the case to federal court.
Currently, there are six pending matters befoee @ourt. These motions primarily relate to
whether Plaintiff has stated or can state ancléor relief in his Petition or in his proposed
Amended Complaint. Because the Court finds Blatntiff cannot state a plausible claim, the
Court grants Defendants’ motions for dismissal dedies Plaintiff’'s motion for leave to file an
amended complaint.

l. Factual and Procedural Background

Plaintiff Atkins filed a state @urt Petition (“Petition”) in thicase in the District Court of
Jefferson County, Kansas on January 6, 2014. indkided eleven defendants: (1) Heavy

Petroleum Partners, LLC (“HPP”), (2) Cherokee Wells, LLC (“Cherokee Wells”), (3) Robert
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DeFeo, (4) John Wesley Broomes, (5) Hinkle Llawn, LLC, (6) Promethas Petroleum, LLC,
(7) David E. Orr, (8) Arden Ellis, (9) Jens Hans (10) JAG Petroleum, LLC (*JAG”), and (11)
Maclaskey Oilfield Services, Inc.

Atkins’ Petition alleged six statlaw claims arising from dispute over an oil and gas
lease in northeast Kansas. He alleged thaaalfclaims, two fraud on the court claims, and a
conspiracy claim. All of these claims relatedincidents that allegedly occurred prior to or
during the pendency of a previous laitsin which Atkins was a defendaht.The previous
lawsuit, Heavy Petroleum Partners, LLC v. Atkin€ase No. 09-1077-EFM (“the First
Lawsuit”), was filed in the District of Kans&s 2009. The following facts are either taken from
Plaintiff's Petition or from the record in the First Lawsit.

Atkins is allegedly the sole owner of a 6.%9¥erriding royalty interest in an oil and gas
lease (“the Noll Lease”). Atkins is also an owwé J.J.R. of Kansas Limited (“J.J.R.”). J.J.R
had an ownership interest insaparate oil and gas lease (“the Zachariah Lease”). Generally,
Plaintiff alleges in this lawstiithat Defendants fraudulently aled his interest in both the
Zachariah and the Noll Lease. Counts | throllbfelate to the Zach#h Lease, and Counts IV
through VI relate to the Noll Lease. These claars explained in more detail below when they

are relevant to the issues.

! SeePlaintiff's Petition, Doc. 1-1, p. 2, § 1. Plaintiaul Atkins alleged in the Introduction of his Petition
that his “interest in the Noll lease was taken by fraud and without jurisdiction by the defendants during an ongoing
action in the Kansas U.S. District Court against the Karsigmration JIR of Kansas, LL€yr breach of contract.”
Id. In addition, Plaintiff alleged that tjhe complained of conduct tookaue during the condtiof the litigation
Heavy Petroleum Partners, LLC, et al. v. Atkins, et 5. Dist. Court Case No. 09-1077 where two of the
defendants were plaintiffs.” Plaiffts Petition, Doc. 1-1, p. 4, 1 19.

2 The Court will cite to the state court Petition as ikahe petition currently before the Court. Plaintiff
filed an Amended Complaint (Doc. 30). He also filed aibfofor Leave to Amend Plaintiff's Complaint, attaching
a proposed Amended Complaint (Doc. 34), which the Court will discuss in more detail below.



In the First Lawsuit, HPP and Cherokee Wblsught an action against J.J.R. and Atkins
(as an owner of J.J.R.) alleging that J.JM® Atkins had wrongfully interfered with HPP and
Cherokee Wells’ oil and gas lease interests bytisiguin (turning off) producing oil wells. HPP
and Cherokee Wells asserted breatleontract claims and sougtat quiet titte. On November
16, 2009, J.J.R. and Atkins sought leave to anteanl Answer and Counterclaim in the First
Lawsuit to assert several counterclaims agaifd® and Cherokee Wells, including fraud claims.
Specifically, J.J.R. and Atkins alleged:

Defendants have been damaged bgirthreliance upon the false, fraudulent,

intentionally misleading statements argpresentations of partners, employees

and agents of plaintiffs when defendamtetrimentally relied on the statements

that plaintiff Heavy Petroleum Pariise L.L.C. was skilled, experienced and

gualified to conduct heavy peleum extraction on defenats’ lease with the use

of secondary recovery steam injectionhtealogy. This fraud resulted in damages

to defendants due to their detrimental reliahce.
The magistrate judge denied the motion figdiamong other things, that J.J.R. and Atkins’
request for leave to assert fraud claims was futile because the claims were “conclusory and
lack[ed] the specificity requiteby [Fed. R. Civ. P.] 9(b)” antherefore would not survive a
motion to dismis$.

On June 9, 2010, the district court grankiéP and Cherokee Wells’ motion for partial
summary judgment and enteredrsuary judgment in favor diPP and Cherokee Wells on their

quiet title claim. In Decembe2010, the district court held a jutyial on the limited issue of

whether J.J.R. and Atkins breached their dutpdg under a contract. A jury found J.J.R. and

3 Case No. 09-1077-EFM, Doc. 69-1, pp. 3-4, 1 8.

* Case No. 09-1077-EFM, Doc. 92, p. 4.



Atkins liable in the amount of $87,387.03. J.JARd Atkins appealed the judgment to the Tenth
Circuit Court of Appeal§‘First Appeal”).

After the December 2010 jury trial and the ddtcourt’s entry of judgment, and during
the pendency of J.J.R. and Atkins’ appeal, HREteted on its judgment. The district court later
described the execution as follows:

HPP applied for and received a Writ BXecution to execute on the property of

JJR in order to satisfy the outsthng portion of the judgment. Although

Defendants objected to the sale, and the gass on appeal to the Tenth Circuit,

Defendants did not request a stay of execution on the judgment or post a

supersedeas bond. Thus, the Mal's Sale was proper.

HPP executed upon the Noll lease during the Marshal’s Sale . . . .

The Marshal's Sale was held on August 8, 2011. On November 3, 2011, the district court
conducted a hearing on HPP and Cherokee Wellgidido Confirm ExecutiorBale. At this
hearing, J.J.R. and Atkins appeared through aluasd Atkins also@peared personally. The
following day, on November 4, 2011, the distrioutt entered an order confirming the execution
sale.

J.J.R. and Atkins’ First Appeal to the Ter@lircuit raised several issues. One of the
issues they raised was the magit judge’s denial of their regstefor leave taamend to assert
counterclaims against HPP and Cherokee Wells. The Tenth Circuit rejected this argument and
held that the “district court properly denied leave to amé&ndpecifically, the Tenth Circuit
held that the fraud claims relied upon purebyndusory allegations that did not meet the

heightened pleading standard‘pérticularity” required by Fed. RCiv. P. 9(b). Thus, the Tenth

Circuit concluded that J.J.Rn@ Atkins’ request for leave to @&nd to assert the fraud claims

® Case No. 09-1077-EFM, Doc. 234, p. 13.

® Heavy Petroleum Partners, LLC v. Atkins (“Heavy Petroleum 457 F. App’x 735, 742 (10th Cir.
2012).



was futile because they were subject to disrhigeder Fed. R. Civ. P. 12(b)(6). J.J.R. and
Atkins also asserted that tdestrict court erred by granting sumary judgment in favor of HPP
and Cherokee Wells on the quiet title claim. eTFenth Circuit agreed and concluded that the
district court should not hawgieted title in HPP and Cherokee Wells’ favor, thereby remanding
the action to the districtourt on this issue.

Upon remand to the district court, HR¥ad Cherokee Wells agn sought summary
judgment on the quiet title claim, which the dist court denied. On April 18, 2013, J.J.R. and
Atkins filed a “Second Motion for Leave to Amegminder Fed. R. Civ. P. 15 and Fed. R. Civ. P.
18 and Demand for Jury Trial.” J.J.R. and Atksasight Leave to Amend their Answer to assert
five counterclaims: (1) fraud and concealh regarding compliance with the KCC rules
required to protect the defendants’ remaining irsteire the lease; (2) fraud on the court through
the Exhibit A contract with steam technology pawss; (3) fraud in the inducement through the
operating agreement; (4) fraud on the court thrahghprocurement of the order certifying the
U.S. Marshal sale; and (5) fraud in the deljwef and taking of defendant Paul Atkins
ownership in Leavenworth County §ster of Deeds Book 808 page 237.

The district court denied J.J.R. andkiéss’ motion to amend because they were
“woefully out of time.”® In that order denyinteave to amend, the distticourt explained that
the case was before it on a remand from the Tentlui€on the quiet titlessue, that the district

court had recently advised J.JdRd Atkins that thegannot bring new claimsnd that the only

" The proposed allegations in J.J.R. and Atkins’ Second Motion for Leave to Amend in CaselN&7 09-
are substantially similar to the al&tions in Plaintiff's Petition.

8 Case No. 09-1077-EFM, Doc. 217, p. 1.



claims pending before the Court were those that the Tenth Circuit had vacated, reversed, and
remanded.

On May 14, 2013, the district court presidecioa bench trial on the quiet title claim,
and on July 23, 2013, the distrmxurt awarded judgment in favor of HPP and Cherokee Wells
and quieted title in their favor. In the Meraadum and Order awarding judgment in favor of
HPP and Cherokee Wells, the district court acdedged that Atkins had recently raised the
issue that when HPP executed upon its judgmelPP allegedly improperly sold Atkins’
personal interest in the Noll Lease. The rdistcourt recognized #t the sale was proper
because J.J.R. and Atkins had not requeststhyaof execution on the judgment or posted a
supersedeas bond.

The district court agreed witHPP that the plain language of the Marshal’'s Deed stated
that the execution apptieonly to property of J.J.R., but foutitat the plain language of the deed
did not appear to resolve the faat question whether the propertysna fact J.J.R.’s interest or
Atkins’ interest. The districtaurt also noted that ¢hparties agreed th&tPP had no right to
execute on Atkins’ personal property, and HPRcsHjrally stated that it did not intend the
Marshal’s Deed to convey anytémest owned by Atkins personallyThus, the district court
framed the issue as a factual dispute ashether the property on which HPP had executed was
owned by J.J.R. or Atkins. Thdistrict court gave the parti€®®) days to reach an agreement
about the title issue, and if thepuld not come to an agreemeng thistrict courtstated that it

would appoint a special masterrender a title opinion.



Atkins appealed to the Tenth Qiit a second time (“Second Appeal”).J.J.R. and
Atkins’ Notice of Appeal stated that they g review, among other things, of the district
court’s decision “not to [allow them to] amenaithanswer to includaew counterclaims based
on subsequent conduct améwly discovered fraud'® Before taking that Second Appeal,
however, J.J.R. and Atkins filed a Motion tttek or Amend the Judgment under Federal Rule of
Civil Procedure 59(e). The digtt court denied that motion and refused to alter or amend the
judgment. It noted “one important caveat,” hoeevabout its previous statement that it had
retained jurisdiction to determine whethePPland Cherokee Wells improperly had executed on
Atkins’ personal owneship in a leas&* The district court explaimethat J.J.R. and Atkins had
stated in their Notice of Appeal to the Tenth Gitcdhat “ ‘[tlhe partof the order addressing
defendant Atkins’ personal ownership interest thas never before this court is not a remaining
issue regarding the rights of the parties? "Thus, the district court concluded that J.J.R. and
Atkins had abandoned their claiabout Atkins’ personal ownershipterest in the Noll Lease.
Consequently, the district courtoated its earlier assertion thiatvould appoint a special master
to render a title opinion if the p&s$ did not reach an agreement witGO days on the title issue.

On September 2, 2014, the Tenth Circuit CourAppeals issued its order on J.J.R. and

Atkins’ Second Appeaf® With regard to the issue of the alleged impropriety of the district court

° Atkins states in his Petition that he took “a timely appeal from the Kansas U.S. District Court case which
is now before the Tenth Circuit Court Appeals.” Plaintiff's Petition, Doc. 1-. 5, 1 26. The Tenth Circuit ruled
on Atkins’ appeal on September 2, 2014wédkbe explained in further detail below.

10 Case No. 09-1077-EFM, Doc. 237, p. 2, 1 8.

M1d. atp. 2, n. 5.

21d. (quoting Notice of Appeal, Doc. 237, p. 1).

13 Heavy Petroleum Partners, LLC v. Atkifisleavy Petroleum 11"} 577 F. App’x 864 (10th Cir. Sept. 2,
2014).



not allowing them to amend their answer tolugle counterclaims of dud, J.J.R. and Atkins
apparently failed to brief issues with regard te tfaud claims to the TemtCircuit. J.J.R. and
Atkins, however, briefed the Noll lease issue te Trenth Circuit and claimed that the district
court erred when it found in it®rder denying J.J.R. and Atig' Motion to Alter or Amend
Judgment that they had abandoned the Noll lease.issuits Order, th Tenth Circuit pointed
out that J.J.R. and Atkins “never filed a newic® of appeal or an amended notice of appeal
relating to the denial of their Ru59(e) motion,” thus, the court lacked jurisdiction to consider
any challenges to that rulirt§. The Tenth Circuit ab stated that it

lack[ed] jurisdiction over Defendants’ arguments relating to the Noll lease issue

because this was not identified as anessubject to appeatl Defendants’ notice

of appeal. Indeed, far from identifyirtbis as an issue for appeal, Defendants

affirmatively disavowed it, explicitly stang in their notice of appeal that this

issue was “not a remaining issugaeding the rights of the parties.”
Accordingly, the Tenth Circuit only addressee ftiuiet title issue and ultimately affirmed the
district court’s memorandum and order dung title in HPP and Cherokee Wells’ favor.

Within this mass of facts and proceedings, Atkins filed his state court Petition on January
6, 2014, asserting fraud, fraud ore tbourt, and conspiracy claims Atkins’ filing prompted
Defendants HPP, Cherokee Wells, Robert @eRkens Hansen, John ¥4y Broomes, and

Hinkle Law Firm LLC to file a Ntice of Removal to federal codft. These same six Defendants

filed a Motion to Dismiss on February 19, 201Befendant JAG filed answer on February

1d. at 869.
151d. at 869-70 (citations omitted).

16 With regard to the five other named Defendants, Defendants JAG and Orr consented to the removal of
the lawsuit to federal court. There was no recordseavice of process on the three other Defendants (Ellis,
Prometheus Petroleum, and Maclaskey Oilfield Servimed)thus, their consent was not necessary for rem&es.

28 U.S.C. § 1446(b)(2)(A).



24, 2014. The next day, Atkins filed Motion to Remand the laws$ub state court. He also
filed a Motion to Stay Proceedings (including the briefing on the Motion to Dismiss) until the
resolution of Plaintiff's Motion to Remand.

On September 17, 2014, this Court ruledtlom Motion to Remand and Motion to Stay
Proceedings. In this Order, the Court foundt tRlaintiff had fraudulently joined three non-
diverse Defendants (John Broomes, Hinkle Law Firm, and Maclaskey). Thus, the Court
dismissed these Defendants, and the case remained in federal court. In addition, the Court
granted Plaintiff’'s request for stay but lifted thiay when it issued the Order. Thus, the case
was stayed from the filing of Plaintiff's ion on February 25, 2014, until September 17, 2014.
With regard to the six Defendants’ pending MottorDismiss, the Court directed Defendants to
file an amended brief by October 8, 2014.

On October 8, 2014, Defendants HPP, Chezdk&ells, Defeo, and Hansen (“the Heavy
Petroleum Defendants”) filed an Amended MotiorDiemiss (Doc. 27) to reflect the dismissal
of two Defendants, as well as an accompanyiremorandum. In addition, on that same date,
Defendant JAG filed a Motion for Judgment on fleadings (Doc. 25). Instead of filing a
response to these motions, Plaintiff filed anexded Complaint on Octob29, 2014. Plaintiff
filed his Amended Complaint stating that hedilé as a matter of right under Fed. R. Civ. P.
15(a)(1). Defendant JAG and the Heavy Petnol Defendants filed Motions to Strike the
Amended Complaint (Docs. 31, 33)In response, Plaintifiléed a Motion for Leave to Amend
Plaintiffs Complaint (Doc. 34) The proposed Amended Complaint is identical to the one

Plaintiff already filel on October 29, 2014.



In Plaintiff's proposed Amended Comijiig there are eight named Defenddrts.The
six claims that Plaintiff asseed in his Petition remailf. In the proposed Amended Complaint,
Counts | through Ill appear identical to the prigetition. With regard to Count IV, Plaintiff
includes several minor, additional factual alkegas in the proposed Amended Complaint.
Counts V and VI have several faat revisions in which Plaintifbmits his previous allegations
against Defendant JAG and instead substitutes those allegations against Maclaskey (although
Maclaskey was previously dismissed from theecasd Plaintiff does not name Maclaskey as a
Defendant in the proposed Amended ComplaiRipintiff also proposetsvo new claims against
JAG which include an action for accounting anguget title claim (Counts VII and VIII). These
two claims also relate to the Noll Lease.

In Plaintiff's proposed Amendedomplaint, he also adds seakadditional allegations as
to the alleged “timeliness” of his claims anae ttprocedural history” of the case. The most
significantly-added portion of Platiff's proposed Amended Comjitd is the section in which
Plaintiff alleges a “conspiracy” between nemous named Defendants and non-Defendants to
“take Paul Atkins property in the expresssabce of jurisdiction by denying Atkins in their

scheme to prevent Atkins from presenting evice to a jury in vidication of his claims™®

" The omission of three Defendants apparently reflects the Court’s dismissal of Broomes, Hinkle, and
Maclaskey.

18 Plaintiff states that his proposed Amended Complaint keeps the paragraph numbers the same as his state
court Petition and that he simply adds new additions in bold and new decimal numbered additions. The Court did
not find this statement to be accurate. Around Paradréblof the proposed Amend@bmplaint, Plaintiff begins
substituting different parties (i.e. Madkay for JAG), but he did not make these changes in bold. Plaintiff also
apparently omitted a paragraph number which then entirely changed the numbering system.

9 Proposed Amended Complaint, Doc. 34-2, p. 18. These allegations are not set forth under Count VI, his
conspiracy claim, but rather they are backgrounduédctllegations. Several of Plaintiff's allegations are
demonstrably false because they assert alleged facteimhents against the undersigned Judge. These allegations
include that Broomes and the undersigned drove to the trial in Topeka for the first action against Atkins from

-10-



There are currently seven matters before the GBurfhe Court will first address
Defendants’ Motions to Strike &htiff's Amended Complaint in $&on Il of this Order. In
Section lll, the Court will address the HeaRgtroleum Defendants’ Motion to Dismiss and
Defendant JAG’s Motion for Judgment on the Piegsl in conjunction with Plaintiff's Motion
for Leave to Amend Plaintiffs Complaint. Fihg in Section 1V, theCourt will address the
remaining issues in the case.

Il. Defendants’ Motions to StrikePlaintiffs Amended Complaint

Plaintiff filed an Amended Complaint on @ber 29, 2014, stating that he filed it as a
matter of right under Fed. R. Civ. P. 15(3)(1Defendant JAG and the Heavy Petroleum
Defendants move to strike Ptéif's Amended Complaint conteling that it is untimely and
cannot be filed as a matter of right.

Federal Rule of Civil Procedure 15(a)(1) provides

A party may amend its pleading once amatter of course within: (A) 21 days
after serving it, oB) if the pleading isone to which a sponsive pleading is

Wichita in the same automobile and the exchange of baked gtshdst p. 18, 1 64.2, 64.3. These allegations are
not true.

Other allegations appear completely irrelevant to the case at hand. These allegations include that
“President George W. Bush’s unconstitutionally instal#8 Attorney for the Western District of Missouri, the
Kansas attorney Bradley Schlozman was determinedeby8DOJ Inspector General to have repeatedly testified
falsely to the US Sema Judiciary Committeefd. at p. 18, 1 64.5. &intiff also alleges thdbefendants engaged in
a “corrupt scheme” to distract Plaifisf counsel from obtaining appellateview of Noll Lease issues and makes
incoherent allegations regarding a case involving Plaintiff's counsel that was decidda Byertth Circuit
approximately si years agold. at pp.18-20, 11 64.7-64.13.

20 Wwith regard to six issues in this Order, Atkipsevious counsel, Ira Dennis Hawver, submitted the
briefing on these issues. While these matters were being briefed to this Court, the Kansas Supreme Court disbarred
Mr. Hawver. See In re Hawver339 P.3d 573 (Kan. Nov. 14, 2014). Oecember 5, 2014r. Hawver filed a
Motion to Withdraw as Counsel of Record for Plaintiff Atkins noting thah&eé been disbarred by the Kansas
Supreme Court and had been placed omtenim suspension by the United Stalstrict Court fo the District of
Kansas. The Court granted Mr. Hawver's motion (Doc. 41). On December 19, 2014, the Court held a telephone
conference with Plaintiff Atkins and Bendants’ counsel. In this conference, the Court allowed Atkins additional
time to find new counsel but informed him that the Court would continue working on the matters currently pending
before the Court. Mr. Atkins recentfited a Motion to Appoint Counsel @. 45). The Courwill address Mr.

Atkin’s motion below.

-11-



required, 21 days after service of a respanpleading or 21 days after service of
a motion under Rule 12(b), (e), or (f), whichever is eaflier.

For purposes of this Order, the Court will only consider the 21 day timeframe under Fed. R. Civ.
P. 15(a)(1) from the filing of Defendant JAG’s AnswerOn February 24, 2014, JAG served its
Answer to Plaintiff's petitionand the twenty-one day timeframe under Fed. R. Civ. P. 15(a)(1)
began. The next day, Plaintifiled a Motion to Stay Deadlisepending the smlution of his
remand motion. The Court ultimately granted this stag this stay was in effect from February
25, 2014, through September 17, 2014. AccordinglyCitvert does not consider those dates as
part of the 21 day period. On@ember 17, the Court lifted the stay that had been in place.
Thus, the 21 day time period under Fed. R. Cii3a)(1) began again, and Plaintiff's twenty-
one day period expired on October 8, 2014.

Plaintiff did not seek to amend his complaista matter of course prior to October 8 but
instead waited until October 29, 2014, to file Amended Complaint. Thus, measuring the
timeframe from JAG’s Answer, Plaintiff’'s Amendé€omplaint is untimely under Fed. R. Civ. P.
15(a)(1) and could not be filed as a matter ghti Accordingly, the Court grants Defendants’

Motions to Strike Plaintiff's Aranded Complaint (Docs. 31, 33).

ZLFed. R. Civ. P. 15(a)(1)(A)-(B).

22 Six Defendants filed a Motion to Dismiss on February 19, 2014, which presumably star@H day
period. SeeFed. R. Civ. P. 15(a)(1)(B) (allowing amendment once as a matter of course within 21 days “after
service of a responsive pleading or 21 days after service of a motion under Rule 12(b) . . . , whichever is earlier”);
see alsoFed. R. Civ. P. 15 advisory committee’s note (noting that the twenty-one day time period is not
cumulative); Trujillo v. City of Newton, Kan.2013 WL 535747, at *1 (D. Kan. Feb. 12, 2013) (finding that the
plaintiff's amended complaint was improperly filed more ti#dndays after the first éendant filed its answer).
Defendants, however, filed an Amended Motion to Dismais®©ctober 8, 2014. The Court finds it unnecessary to
consider the circumstances surrounding Defendants’ Motion to Dismiss and whether the Ameridedtd/
Dismiss potentially re-started the 21 day timeframe bee&efendant JAG’s Answer filed on February 24, 2014,
conclusively started the 21 day timeframe.

% To the extent that Plaintiff requests the Courtdnstrue the Amended Complaint as a timely “response”
to Defendant JAG’s Motion for Judgment on the Pleadings and the Heavy Petroleum Defendants’tdlotio
Dismiss, the Court will not do so because the document was filed asneand®d Complaint.” Because Plaintiff

-12-



Il. JAG’s Motion for Judgment on the Pleadings (Doc. 25), the Heavy
Petroleum Defendants’ Amended Motionto Dismiss for Failure to State a
Claim (Doc. 27, and Plaintiffs Motion for Leave to Amend Plaintiff's
Complaint (Doc. 34)

Five Defendants (the HeavytRdeum Defendants and JAG)ekedismissal of Plaintiff's
claims against theRf. These five Defendants contend tRé#intiff's claims fail for numerous
reasons. Instead of filing responses to thesson® as noted above, Plaintiff filed an Amended
Complaint. After Defendants modeo strike Plaintiff's Amendd Complaint, he filed a Motion
for Leave to Amend Plaintiffs Complaift. Defendants contend th&aintiff's Motion for
Leave to Amend his Complaint should be derbedause his proposed amendments and claims
are untimely, futile because Plaintiff still cannadtsta claim for relief, and are brought in bad
faith. The Court will first set forth the legal stiard. The Court will then discuss the viability

of the claims with regard to the Heavy Pettoh Defendants, and, afterwards, the Court will

then discuss Defendant JAG.

also filed a Motion for Leave to Amend Plaintiff's Colajpt (attaching as the proposed Amended Complaint the
same Amended Complaint he previously filed), the Courthebenefit of his “arguments” against dismissal in that
document.

24 There are three additional naiBefendants, and the Court will dréss these Defendants below in
Section IV.

%> Defendants contend that because Plaintiff did not file a response to the Motion for Judgment on the
Pleading and the Amended Motion to Dismiss that their motions are unopposed and should be ysargatitp
D. Kan. Rule 7.4(b). This rule provides that “[a]bsershowing of excusable neglect, a party or attorney who fails
to file a responsive brief or memorandum within the time specified in D. Kan. Rule 6.1(d) waives the right to later
file such brief or memorandum. If a responsive briefrmmorandum is not filed within the Rule 6.1(d) time
requirements, the court will consider and decide theanats an uncontested motion. Ordinarily, the court will
grant the motion without further notice.”

Although the motions were not timely opposed, “a district court may not grant a motion to dismiss for
failure to state a claim merely becaws@arty failed to file a response. . [E]ven if a plaintiff does not file a
response to a motion to dismiss for failure to state a claim, the district court must still examine the allegations in the
plaintiff's complaint and determine whether the plaintiffs stated a claim upon which relief can be grantéska
v. Comp USA354 F.3d 1174, 1177 (10th Cir. 2003) (quotation marks and citation omitted). Accordingly, the Court
must consider whether Plaintiff states a claim evendh he failed to timely respond to Defendants’ motions.

-13-



A. Legal Standards

1. Motion to Dismiss

Under Rule 12(b)(6), a defendant may mdee dismissal of any claim for which the
plaintiff has failed to state aaim upon which relief can be grant€d.Upon such motion, the
court must decide “whether the complaint contaamough facts to state a claim to relief that is
plausible on its face.”® A claim is facially plausible if th plaintiff pleads dcts sufficient for
the court to reasonably infer that thefedelant is liable for the alleged miscondtfct. The
plausibility standard reflects the requirementRule 8 that pleadings provide defendants with
fair notice of the nature of the claims asll as the grounds upon which each claim résts.
Under Rule 12(b)(6), the court must accept as true all factual allegations in the complaint, but
need not afford such a presumption to legal conclusfonsiiewing the complaint in this
manner, the court must decide whether thenpféis allegations give rise to more than
speculative possibilitie¥. If the allegations in the complaint are “so general that they
encompass a wide swath of conduct, much a@iribcent, then the plaintiffs ‘have not nudged

their claims across the line from conceivable to plausibie.

% Fed. R. Civ. P. 12(b)(6).

?’Ridge at Red Hawk, LLC v. Schneid493 F.3d 1174, 1177 (10th Cir. 2007) (quotell Atlantic Corp.
v. Twombly 550 U.S. 544, 570 (20075ee also Ashcroft v. Ighd866 U.S. 662, 678 (2009).

28 |gbal, 566 U.S. at 678 (citinfwombly 550 U.S. at 556).

% See Robbins v. Oklahomal9 F.3d 1242, 1248 (10th Cir. 2008) (internal citations omits®h;also
Fed. R. Civ. P. 8(a)(2) (“A pleading that states a cla@mrelief must contain a short and plain statement of the
claim showing that the pleader is entitled to relief.”).

%0 |gbal, 556 U.S. at 678-79.

31 See idat 678. (“The plausibility standard is not akin to a ‘probability requirement,’ but it asks for more
than a sheer possibility that a defendant has acted unlawfully.”).

32 Robbins 519 F.3d at 1247 (quotirigvombly 550 U.S. at 570).

-14-



2. Judgment on the Pleadings
Under Federal Rule of Civil Procedure dg(a party may move for judgment on the
pleadings after the pleadings &tesed as long as the motion is made early enough not to delay

trial 3

The standard for dismissal under Rulec)2é the same as a dismissal under Rule
12(b)(6)3* So to survive a motion for judgment dme pleadings, a complaint must present
factual allegations, assumed to be true, thasérai right to relief above the speculative level,”
and must contain “enough fadis state a claim to relief 4 is plausible on its facé> All
reasonable inferences from the pleadings granted in favor of the non-moving paily.
Judgment on the pleadings is appropriate whiee fhoving party has cldgrestablished that no
material issue of fact remains to be resolved e party is entitled to judgment as a matter of
law.”*" Documents attached to the pleadings atebits and may be considered in deciding a

Rule 12(c) motiori® A court “may take judicial noticef pleadings in pgor cases without

converting that motion to one for summary judgmént.”

*# Fed. R. Civ. P. 12(c).

% Myers v. Koopmari738 F.3d 1190, 1193 (10th Cir. 2013).

% Twombly 550 U.S. at 555.

% sanders v. Mountain Am. Fed. Credit Uni689 F.3d 1138, 1141 (10th Cir. 2012).
371d. (quotations marks and citation omitted).

3 park Univ. Enters., Inc. v. Am. Cas. C&42 F.3d 1239, 1244 (10th Cir. 2006).

% Tal v. Hogan 453 F.3d 1244, 1264-65 n.24 (10th Cir. 2006) (ciBrgnberg v. Koch Gateway Pipeline
Co, 390 F.3d 1276, 1278 n.1 (10th Cir. 2004%ee also Merswin v. Williams Cos., In864 F. App’x 438, 441
(10th Cir. 2010) (stating that “[i]t is settled that the district court can take judicial notice of its own decision and
records in a prior case involving the same parties” anishgidhat the district court did not err when it did not
convert a motion to dismiss to one for summary judgment because the court could “take judieiafrfatits from
a prior judicial proceeding when the res judicatiedse raises no disputed issue of fact.”) (citingnt’l Courier,
Inc. v. Smoakd41 F.3d 214, 216 (4th Cir. 2006)).
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3. Leave to Amend under Fed. R. Civ. P. 15(a)(2)

Under Federal Rule of Civil Procedure 4R@), once a responsive pleading has been
filed, “a party may amend its pleading only with the opposing party’s written consent or the
court's leave.*® Rule 15(a)(2) provides that courtsosid “freely give leag when justice so
requires.** A court, however, may refuse to grdeave to amend based upon “a showing of
undue delay, undue prejudice to the opposing partyfdtdor dilatory motie, failure to cure
deficiencies by amendments previousjowed, or futility of amendment® With regard to
futility, the court must analyze the proposedeaniment as though it was before the court on a
motion to dismiss under Fed. R. Civ. P. 12(b}¢6).

B. The Heavy Petroleum Defendants

The proposed Amended Complaint does natt@io any additional eims against these
four Defendants. Instead, it ondgntains some additional allegkttual assertions that attempt
to rebut Defendants’ reasons for dismissahug; the Court will address both the allegations in
the Petition and the proposed Amended Comptaigether with regartb the Heavy Petroleum

Defendant$?

“OFed. R. Civ. P. 15(a)(2).
“1d.

“2 Duncan v. Manager, Dep't of Safety, City & Cnty. Of Den®37 F.3d 1300, 1315 (10th Cir. 2005)
(quotation marks omitted).

3 Ketchum v. Cruz2961 F.2d 916, 920 (10th Cir. 1992).

“ As noted above, the Heavy Petroleum Defendants include HPP, Cherokee Wells, Hansen, and Defeo. It
appears that Counts | through V anely specifically asserted againsPH and Cherokee Wells. Count VI, the
conspiracy claim, is asserted against multiple Defendants (including HPP, Cherokee Wells, Hansen, and Defeo).
Counts 11, Ill, and V, however, do dtude references to Defeo. And Count lll includes several references against
Hansen. To the extent that Plaintiff is potentialbgerting these claims against Defeo and Hansen, the Court’s
analysis above applies equally to these Defendants.
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1. Count | through III (Allegations related to the Zachariah Lease)

a. Countl

In Count I, Plaintiff alleges that HPé Cherokee Wells engaged in fraud in 2006 when
they allegedly made false misrepresentatimntghe Kansas Corpation Commission (“*KCC”)
that well 2-84 (on the Zacharidlease) was suitable for salt watksposal. Iraddition, Plaintiff
alleges that HPP and Cherokee Wells made misseptations in filings with the court and in
communications with Atkins and J.J.R. thdPP and Cherokee Wells were operating the
Zachariah Lease in compliance with the operatingemgent. Plaintiff also asserts that “Paul
Atkins and JJR of Kansas Limited were feeeably injured when the KCC ordered well 2-84
closed.*

Both Fed. R. Civ. P. 17(a)nd K.S.A. 8 60-217(a) requirdhat “[a]n action must be
prosecuted in the name of the real party in istete A federal courtifting in diversity must
look to state law to determine whether aipiiff is the realparty in interest® Under Kansas
law, the real party in interesd the one who, by virtue of treubstantive law, holds the right
sought to be enforcéd.

All of the allegations contaed in Count | through Count Il relate to the Zachariah
Lease, which is owned by J.J.R. Because J.2leiswner of the Zachariah Lease, J.J.R. would
be entitled to any recovery redgag this lease. Plaintifftempts to argue in his proposed

Amended Complaint that he is the real party in interest because he “is an interest holder in JJR”

5 Plaintiff's Petition, Doc. 1-1, pl7,  89; Plaintiff's Proposed Amerti€omplaint, Doc. 34-2, p. 27, |
89.

6 K-B Trucking Co. v. Riss Int'l Corp763 F.2d 1148, 1153 (10th Cir. 1985) (citations omitted).

" Ryder v. Farmland Mut. Ins. G248 Kan. 352, 366, 807 P.2d 109, 118 (1991) (citing 3A James Wm.
Mooreet al, Moore’s Federal Practic& 17.02 (2d ed. 1970)).
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and receives payments from J.3*RA shareholder of a corporan, however, is not the real
party in interest to obtain redress for injuries to the corporationhus, J.J.R. holds the right
that Count | through Count Il seeks to enforce, and Atkins igheoteal party in interest for
those claims.

In addition, with regard to Count I, Plaintiffilato state a claim as he fails to adequately
allege fraud. A faud claim requires

false statements [that] were made asatestent of existing and material fact; (2)

the representations were known to bksdaby the party making them or were

recklessly made without knowledge concegiihem; (3) the representations were

intentionally made for thpurpose of inducing another party to act upon them: (4)

the other party reasonably relied ancedatpon the representations made; and (5)

the other party sustained damage by relying upon them.
A key element of a fraud claim is a misrepresentation rmttee injured party® A fraud claim
is not actionable if the misrepresation was made to a third parfy.Furthermore, K.S.A. § 60-
209(b) requires that a partyleming fraud “must state with pi@cularity the circumstances
constituting the fraud . . . . Malice, inteRhjowledge, and other conditions of a person’s mind

may be alleged generally.” The failure to allégeid with particularity compels dismissal of the

claim>® Indeed, Atkins is aware of this hhigned pleading standard under the analogous

“8 Plaintiff's Proposed Amended Complaint, Doc. 34-2, p. 11, { 30.

49 See, e.g., Schrag v. Ding&@25 F. Supp. 954, 958 (D. Kan. 1993). The Court also notes that Plaintiff's
position is contrary to his previous position in which Atkiargued that the Court should not disregard J.J.R.’s
existence to impose personal liability upon AtkiseeDoc. 1-6, pp. 22-25.

O Kelly v. VinZant287 Kan. 509, 515, 197 P. 3d 803, 808 (2008).

*1 Slaymaker v. Westgate State BaBl Kan. 525, 532, 739 P.2d 444, 450 (1987) (“The injured party
must have been deceived by, and have relied upon, theddetés misrepresentations in order to recover damages
for fraud.”).

%2 Ayalla v. Southridge Presbyterian Chur@Y Kan. App. 2d 312, 319-20, 152 P.3d 670, 676 (2007).

3 See Palmer v. Browr242 Kan. 893, 901, 752 P.2d 685, 690 (198&)vcastle Homes, LLC v. Thykt
Kan. App. 2d 774, 789, 241 P.3d 988, 999 (2010).
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federal rule, Fed. R. Civ. P.1®( The Tenth Circuit affirmedhe order denying J.J.R. and
Atkins’ request for leave to amend to assert fraud claims in the First Lawsuit because they were
not pleaded with particularlynd thus the fraud claims weralgect to dismissal under Fed. R.

Civ. P. 12(b)(6).

In this case, Plaintiff alleges that HPP aoerokee Wells made false representations of
material fact to the KCC. Because those allegesrepresentations were made to a third party,
Plaintiff fails to state claim of fraud. To thetert that the claim coulde construed to allege
false statements made to Plaintiff, there are mbgodar allegations as to when false statements
were made to Plaintiff or when Plaintiff reliegon such misrepresentat® The only particular
misrepresentation raised by Plaintiff is the altbgasrepresentation to the KCC (a third party),
and this event allegedly occurred in 2006. AccordinGount | fails to state a claim for relief.

b. Countll

Plaintiff alleges in Count Il that HPP and €bkee Wells were parties to a fraud on the
court in the First Lawsuit bylfing a contract with the Couabout steam technology providéfs.
Plaintiff asserts that the filing of this contrazdused Plaintiff and J.J.R. to lose “the use and
enjoyment of the Zachariahehse along with theil production royalty revenue from their
ownership interest and operation of the lease .°>. As noted above, Plaintiff is not the real
party in interest in Count Il becsl it relates to J.J.R.’s intstén the Zachariah Lease.

In addition, Count Il fails because Plaintiff domot sufficiently allege a claim for fraud

on the court. The Kansas Court of Appeals defined fraud on the court as “ ‘fraud which is

> The “contract” that Plaintiff specifically referenciesthis claim is simplya one-page exhibit that was
attached to a contract.

*5 Plaintiff's Petition, Doc. 1-1, 21, 1 105; Plaintiff's Proposed Ameed Complaint, Doc. 34-2, p. 30, |
105.
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directed to the judicial maatery itself and is not fraud beeen the part® or fraudulent
documents, false statements or perjurf’ ”
Only particularly egregious conduct—suak the fabrication of evidence or the
bribery of the judge or the jury—hagédn found to support a finding of fraud on
the court. In other words, to prevail anclaim of fraud on the court, one must
normally show a deliberate scheme to aptror subvert the basic function of the
judiciary, which is the impartial adjudication of casés.
When analyzing fraud on the court claims, Kansourts look to fedal courts for guidanc®.
Fraud on the court “requires a showing that onealstexd with an intent tdeceive or defraud the

court.”®

In other words, there mustéba showing of comsous wrongdoing—what can
properly be characterized as diloerate scheme to defraud—nbefore relief from a final judgment
is appropriate” for a fraud on the coffttAnd as noted above, K&.§ 60-209 requires fraud to
be pled with particularity.

With regard to Count II, Atkins alleges that HPP and Cherokee Wells (using Hinkle and
Broomes as their agent$ijled” the steam technology contracitivthe court and “sed [it] as an
evidentiary exhibit®® There are no allegations thePP and Cherokee Wells intended to

deceive the Court or defraud the Court by subngttihe contract as an evidentiary exhibit.

Indeed, Atkins alleges that thedecuments and misrepresentationsemgsed to deceive Atkins.

%6 J-F Oil LLC v. Lansing Energy Corp2005 WL 742073, at *5 (quoting/eese v. Schukma®8 F.3d
542, 552 (10th Cir. 1996)) (emphasis omitteshe also Boldridge v. Nat'l City BanB13 P.3d 837, 2013 WL
6389341, at *3 (Kan. App. Dec. 6, 2013) (“Fraud between the parties, perjury, and the nondisclosure of pretrial
discovery does not generally amount to fraud on the court.”) (citations omitted).

" Boldridge 2013 WL 6389341, at *3.

%8 1d. (citing Cool v. Cool 203 Kan. 749, 755-56, 457 P.2d 60, 66 (1989F Oil, 2005 WL 742073, at
*4).

9 Robinson v. Audi Atkiengesellsch&® F.3d 1259, 1267 (10th Cir. 1995).
g,

81 Doc. 1-1, pp. 18-19, 11 94-95; Doc. 34-2, pp. 18-19, 1 94-95.
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Furthermore, there are no allegations that HiRB Cherokee Wells' attorney knew that this
document was false as required to state a claim for fraud on thé<astnoted above, fraud
on the court requires intent to deceive the court and is not fraud between the parties or fraudulent
documents. Atkins includes no such allegationsis fraud on the court claim in Count II.
Thus, Plaintiff fails to stte a claim in Count .

c. Countlll

In Count Ill, Atkins asserts that HR#hd Cherokee Wells committed fraud by entering
into an operating agreement with Atkins andlR. knowing that they would not perform the
promises made to Atkins and J.3°R. Atkins alleges that PP and Cherokee induced him to
enter into an operating agreement by makinggatlemisrepresentations that oil production on
the Zachariah Lease would becieased through steam injectitechnology and thus obtained
Atkins’ ownership interest wrongfyll Atkins states that he and J.J.R. were damaged because he
and J.J.R. lost revenues, the use and enjolyraed property rights from the oil production on

the Zachariah Lease. Again, as noted above, Aitkinst the real party in interest for this claim

2See O’Dell v. Sun Ref. & Mktg. G@10 F.3d 390, 2000 WL 339181, at *4 (10th Cir. 2000) (stating that
“[a]lleging that the nondisclosure was accomplished wlith ‘aid and assistance’ of defendant's attorneys or
‘through’ defendant’s attorneys or via wrongful objections to discovery, is not sufficient to assert thd kind o
egregious misconduct necessary toestatlaim of frauan the court.”).

% The “operating agreement” referenced throughout the Petition and the proposed Amended Complaint is
part of a contract, the Farmout Agreement (“the Farmout”jclwivas at issue in the Prior Lawsuit. The Farmout is
a contract between HPP and J.J.R, aigldbntract includes a Model Form €@gpting Agreement (referred to in the
previous lawsuit as the Joint Operating Agreement or JQtA9ppears as though Plaintiff is referencing the JOA as
the operating agreement.

The Court notes that in J.J.R. and Atkins’ First Appgeahe Tenth Circuit, they argued that the JOA was
not a valid and binding contract. The Tenth Circuit dismissed this argument finding that J.J.R. and Atkins had
waived the issue because they (1) admitted in their arthaethe JOA was included with the Farmout agreement,
(2) stipulated in the Pretrial order thhe Farmout agreement included the JOA, and (3) never raised an objection to
the JOA in the district court-Heavy Petroleum, 457 F. App'x at 741.
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because J.J.R. is the owner of the Zachariah Lease, and J.J.R. wentdl&ée& to any recovery
regarding this lease.

Plaintiff also fails to allege with pacularity any fraudulent misrepresentations.
Notwithstanding Plaintiff's failure to allege frd with particularity, Countll also fails on the
basis of collateral estoppel. “Federal law@ms the scope of preclve effect given to
federal-court decision$* “Collateral estoppel, or issue phesion, means that once an issue of
ultimate fact has been determined by a valid and final judgment, that issue cannot again be
litigated between the same parties in any future law8uiCbllateral estoppel “aims to promote
judicial efficiency, encourage reliance on previgusdjudicated matters, and avoid inconsistent
rules of decision® There are four elementsdonsider under issue preclusion:

(1) the issue previously decided is identiwwéh the one presented in the action in

guestion, (2) the prior actiohas been fully adjudicated on the merits, (3) the

party against whom the doite is invoked was a party, or in privity with a party,

to the prior adjudication, and (4) the paaigainst whom the doctrine is raised had

a full and fair opportunity to litigte the issue in the prior actidh.

With regard to the first element of whether theyious issue and the cuntdéssue are identical,
some of the questions tomsider include the following.

Is there a substantial overlap betweenetieence or argument to be advanced in

the second proceeding and that advancdtiarfirst? Does the new evidence or

argument involve application of the saméeraf law as that involved in the prior

proceeding? Could pretrial preparatiand discovery relating to the matter
presented in the first action reasonablyelpected to have embraced the matter

sought to be presented in the second® ldiosely related arthe claims involved
in the two proceeding&®

% Stan Lee Media v. Walt Disney Ce- F.3d. ---, 2014 WL 7271442, at *4 (10th Cir. Dec. 23, 2014).
% Phelps v. Hamilton122 F.3d 1309, 1318 (10th Cir. 1997) (quotations marks and citation omitted).
% Stan Lee Media2014 WL 7271442, at *4.

7B-S Steel of Kan., Inc. v. Tex. Indus., IA89 F.3d 653, 662 (10th Cir. 2006) (quotation omitted).

%8d. at 663.
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Element one is met in this case because the issue was previously decided in the First
Lawsuit as Atkins repeatedly argued th#PP and Cherokee Wells wrongfully obtained his
interest in the Zacharidlease. In the First Lawsuit, Atkins and J.J.R. argued that “the Farmout
required HPP to establish actual production of cenumal quantities of oil due solely to steam
injection in order for HPP to earn the assignment [of J.J.R.’s intef&sf[iie Court found that
the language in the contraciddnot support Atkins’ contentiofl. The Court found that HPP
complied with the requirements of the contrant quieted title in HPP’s favor. Accordingly,
the central issue in the First Lawsuit was tradidity of HPP obtaining its interest in the
Zachariah Lease. Thus, the firstmlent of issue preclusion is met.

As to the second element of issue preclusias,ntet in several wayskirst, Atkins tried
to amend his counterclaim to assert fraudnetaagainst HPP and Cherokee specifically relating
to alleged misrepresentatiombout steam injection technology. The Court denied Atkins’
motion finding that amendment would be futiéed the Tenth Circuit affirmed this findidy. A
dismissal for “failure to plead a viabtause of action is a decision on the mefits.”In any
event, the case also proceeded to a bench twetich the Court addressed HPP'’s interest in the

Zachariah Lease and whether HPP lawfully obtaitied interest. Th&ourt quieted title in

% Doc. 234, p. 8.

0SeeDoc. 234. In addition, the Court found that eifehe Farmout had required increased oil production
due solely to steam injection recovery, Atkins waived this requirement because he was fully aware that steam
injection did not commence until after he made his assignment.

"I Heavy Petroleum, 457 F. App’x at 741-42.

"2Stan Lee Medig2014 WL 7271442, at *5 (citations omitted).
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HPP’s favor, and this decision was also uphgtdthe Tenth Circuit. Accordingly, the prior
action was fully adjudicated on the merits.

The third and fourth elements are also méttkins, as a party to the First Lawsuit,
asserted that HPP and Cherokee Wells had waodiggbbtained his (or J.J.R.’s) right to the
Zachariah Lease. Thus, Atkins had the full anddpportunity tolitigate the issue, and as noted
above, the issue was indeed litigated. Accorgingltkins fails to state a claim for relief in
Count Ill, and collateral estoppel bars this claim.

2. Count IV through VI (Allegationlated to the Noll Lease)

a. Count IV

In Count IV in the Petition, Atkins claims that HPP and Cherokee Wells committed fraud
on the court by procuring an order certifying therdhel’'s sale of an interest in the Noll Lease
that Atkins claims he owns. Similar to the faés noted above with regard to Atkins’ alleged
fraud on the court claim in Count 1, he fails tdfsuently allege fraud orthe court in Count IV.
Atkins fails to allege that HPP and CherokeellgVienew that the MarslHia sale was fraudulent
or that they intended to deceive the district thyrfiling a motion to confirm that sale. Instead,
Atkins simply alleges that Broomes, as arratgof HPP and Cherokee Wells, filed documents
that were allegedly false.Atkins makes no specific allegatis and fails to allege with
particularity any intent to deceive the court. THus fails to state aaim in the Petition.

With regard to the proposed Amended Complaint, Atkins attempts to assert several new
factual allegations it€ount IV specifically against Broomesd Hinkle (who were previously
dismissed from the case). Plaintiff contentteit Broomes and Hinkle made intentional
misrepresentations on behalf of HPP and ChexdWells at a confirmation hearing before the

Court, on November 3, 2011, regarding arearion sale conducted by the United States
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Marshal on property belonging to J.J.R. Evkthe allegations in the proposed Amended
Complaint could be construed &ssert with particularity intentional misrepresentations to the
Court, Plaintiff's claim still fails.

When bringing an independent fraud on tleart claim, the partygeeking relief should
not find himself in the situation “due to his own fault, neglect or carelesstiedhat is exactly
the case here. Atkins asserts in Counthst Defendants committed fraud on the court when
they obtained an order certifying the Marshal’s salen interest in the Noll lease, which Atkins
claims to own. Atkins raised this argumemtthe First Lawsuitand the Court acknowledged
that there could be a factuakgute over whether the propedynveyed was owned by Atkins or
J.J.R. But J.J.R. and Atkins abandoned thisis3tvhen they filed a Notice of Appeal in their
Second Appeal with the Tenth Circuit, they sththat Atkins’ personalwnership interest was
no longer a remaining issue in the case. €quently, any hardship Atkins sustained was
caused by his decision not to pursue the title issukerdistrict court ohis failure to properly

raise the issue before the Tenth Cirétiit.

3 SeeWinfield Assoc., I v. Stonecipher429 F.2d 1087, 1090 (10th Cir. 1970) (stating that when
bringing an independent fraud on the court claim, theymaeking relief should not find himself in the situation
“due to his own fault, neglect or carelessness.”).

™ As noted above, J.J.R. and Atkins apparently tried to bring the Noll Lease issue up to hth@ifbesitt
on their Second Appeal despite explicitly abandoning it at the district court a few months earlier. In the Tenth
Circuit’'s Order, the court stated that it “lack[ed] juittibn over Defendants’ arguments relating to the Noll lease
issue because this was not identified as an issue subpmpeal in Defendants’ notice appeal. Indeed, far from
identifying this as an issue for appeal, Defendants adfikmaly disavowed it, explicitly stating in their notice of
appeal that this issue was ‘not a remaining issue regarding the rights of the paHiemvy"'Petroleum JI577 F.
App’x at 869 (citations omitted). Plaintiff is in the situation he is in with regard to the Noll Lease due to his own
fault, neglect, or carelessness.
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Furthermore, Plaintiff's claim is barred by redigata. “The doctrinesf res judicata, or
claim preclusion, and collatdrastoppel, or issue prerion, are closely related>Under res
judicata,

a final judgment on the merits of an actiprecludes the parties or their privies

from relitigating issues that were or could have been raised in that action. Under

Tenth Circuit law, claim preakion applies when three elements exist: (1) a final

judgment on the merits in an earlier acti{®); identity of parties or privies in the

two suits; and (3) identity of éhcause of action in both suffs.

With regard to the iddity of the cause of @on, the Tenth Circuit hagdopted a “transactional
approach” in that “a cause of action includes alirmok or legal theories of recovery that arise
from the same transaction, event, or occurreite.”

The first element is met as there was a fjndgment on the merits in the First Lawsuit.
The second element is also met. HPP, Cherti%eks, and Atkins were all parties to the First
Lawsuit. Thus, there is an identity of the partidanally, there is an identity of the cause of
action in both suits. Ithe First Lawsuit, Plaintiff soughtdee to include fraud claims relating
to the ownership of the Noll Leasdndeed, Plaintiff tries to asseghe same claims as he did
before. And although this Court did not allow Rt#df to amend his countelaim to specifically
assert those claims, this Couitl stilowed Plaintiff to present #tnNoll Lease issue. Specifically,
this Court gave Plaintiff time to present the &ssat the bench trial. When Plaintiff failed to
discuss the Noll Lease during the bench trial, @asirt allowed Plaintiff to submit briefing on

the Noll Lease issue. This Court then statetisiduly 23, 2013, Order in the First Lawsuit that

if the parties could not come to an agreenmmnthe Noll Lease issue within 60 days, this Court

S SIL-FLO, Inc. v. SFHC, Inc917 F.2d 1507, 1520 (10th Cir. 1990).
" pelt v. Utah 539 F.3d 1271, 1281 (10th Cir. 2008) (quotation marks and citations omitted).

""Plotner v. AT&T Corp 224 F.3d 1161, 1169 (10th Cir. 2000) (citation omitted).
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would appoint a special master to render a titi@iop. Instead of allowing the Court to resolve
the Noll Lease issue, Plaintiff abandoned it wheagealed to the Tenth Circuit. In his Second
Appeal to the Tenth Circuit, Plaintiff also didt appeal this Court’s order denying his Motion to
Alter or Amend and did not appeal the Couf@sder confirming the exetion sale of the Noll
Lease. Thus, res judicata pretds Plaintiff from relitigating the issue that he could have
brought and had resolved in the First Lawsuitcérdingly, Plaintiff failsto state a claim for
relief in Count IV.
b. CountV

In Count V, Plaintiff alleges that HPBnd Cherokee Wells committed fraud in the
delivery and taking of Plaintif§ personal ownership in the a@ihd gas lease recorded at Book
808, Page 237 in the Leavenworth County Registereaidd. Plaintiff fails to state a claim as he
does not adequately allege Uth As noted above, a keyeelent of a fraud claim is a
misrepresentation made the injured party® In this case, Plairffidoes not allege that any
misrepresentations or uner statements were matlehim Instead, he algges that fraudulent
misrepresentations were made to third partidsus, he fails to adequately allege a fraud claim.

Furthermore, res judicata also bars thisnalaiThis claim relates to Plaintiff's alleged
interest in the Noll Lease, and, as noted abBlantiff had the opportunity to litigate the Noll
Lease issue in the First Lawsuificcordingly, Plaintiff fails to site a claim for relief in Count

V, and this claim is barred by res judicata.

8 Slaymaker241 Kan. at 532, 739 P.2d at 450.
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c. Count VI
Finally, in Count VI, Plainff asserts a conspicy claim. This claim alleges that
Defendants conspired “to defraod lease operators drowners” and “to seethe ownership in
JJR’s leases through frauff.” In Kansas, “the elements otiil conspiracy include: (1) two or
more persons; (2) an object to be accomplistiglla meeting of the minds in the object or
course of action; (4) one or more unlawful ovacts; and (5) damages @® proximate result

thereof.®® «

Conspiracy is nbactionable without commission gbme wrong giving rise to a
cause of action independent of the conspirdtyth Count VI, thereare no allegations of a
valid, underlying cause of action independent ofdtwespiracy. Furthermore, all of the previous
causes of action (Countshrough V) fail to state a claim artldus they canndte the underlying
independent actioff. Accordingly, Atkins’ conspiracy aim fails because there are no valid,
underlying causes of action.

In sum, Plaintiff fails to state a claim a&gst the Heavy Pet@lm Defendants in his
Petition and cannot state a claim in the propdse@énded Complaint. Thus, Plaintiff’'s request
to fle an Amended Complaint would be futileAccordingly, this ©urt grants the Heavy

Petroleum Defendants’ Amended Motion to Dissmi{Doc. 27) and denies Plaintiff's Motion to

Amend Complaint (Doc. 34).

9 Plaintiff's Petition, Doc. 1-1, p80-31, 11 154-55; Plaintiff's proped Amended Complaint, Doc. 34-2,
p. 44, 11 153-54.

8 Stoldt v. City of Toronto234 Kan. 957, 967, 678 P.2d 153, 161 (1984) (quotation marks and citation
omitted).

81d. at 967, 678 P.2d at 161.

8 This Court notes that Counts I, I, and Il all relatette Zachariah lease. BesauAtkins is not the real
party in interest with regard to this lease, thessmtsocould not form the basis for his conspiracy claim.
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C. Defendant JAG

With regard to Defendant JAG, the Court vatldress the Petition first and then address
the proposed Amended Complaint.

1. Petition

The only claim expressly asserted againstebgant JAG in Plaintiff's Petition is a
conspiracy claim (Count VI). This claim allegbsit Defendants conspired “to defraud oil lease
operators and owners” and “to keep Paul Atkins’ proceeds from the oil sold off the Noll Lease
even though JAG [] and thewrspirators knew the lease was obtained through fraud®®. Ag’
noted above, a conspiracy claim is not @wble without the “cmmission of some wrong
giving rise to a cause of actiandependent of the conspiracy.” There are no underlying
wrongs that could be applicatds all of the claims fatb state a clan for relief®> Accordingly,
Plaintiff fails to state a clea against JAG in the Petition.

2. Proposed Amended Complaint

In Plaintiff's proposed AmendkComplaint, he abandons CosiM and VI with regard to
JAG® Instead, Plaintiff asserts two different ofai against JAG. He asserts an “action for

accounting” (Count VII) ad an “action for quigttle” (Count VIII).

8 Doc. 1-1, pp. 30-31, 17 154, 161.
8 Stoldt 234 Kan. at 967, 678 P.2d at 161.

8 The Court notes that the only underlying wrong in the Petition that miéhtially be applicable to
Plaintiff's conspiracy claim against JA&the fraud claim in Count V. Aralthough JAG is mentioned in Count V,
there are no allegations that JAG engaged in fraud. Phaistiff also does not pléaan underlying wrong against
JAG.

8 Pplaintiff's Proposed Amended Complaint omits altemss against JAG in Count V. With regard to

Count VI, Plaintiff omits JAG from the “conspiracy” title, and all of the allegations previously asserted against JAG
are now asserted against Maclaskey.
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Defendant JAG contends thdth@ugh Plaintiff re-characters his claims against JAG,
the claims still rest on the sariendamental principle #t Plaintiff's interest in the Noll Lease
was fraudulently taken. JAG argues that bec&lasmitiff's claims regarthg the Noll Lease are
barred by res judicata, Plaifits proposed new claims, derivative from the Noll Lease fraud
claims, are also barred. The Court agrees. BbBRiaintiff's proposed new claims are premised
on Plaintiff's theory that his interest in the Noll Lease was obtained unlawfully through fraud.
As noted above, res judicata bars these cl&im§hus, Plaintiff's proposed new claims based
regarding the Noll Lease and the allegeuitt are also barred by res judicata.

In sum, Plaintiff fails to state a claim foelief against Defendant JAG in his Petition.
And amendment of Plaintiff's P&bn to allege new claims aget JAG would be futile because
those claims would be subject to dismissal urigled. R. Civ. P. 12(b)(6). Thus, this Court
grants Defendant JAG’s Motion for Judgment oa Rieadings (Doc. 25) and denies Plaintiff's
Motion to Amend Complaint (Doc. 34).

V. Remaining Matters and Defendants in the Case

A. Three Remaining Defendants

1. Defendants Arden Ellis arffrometheus Petroleum

With regard to Defendants Arden Ellis and Prometheus Petroleum, LLC, there is no

evidence in the record that tieetsvo Defendants were served with the Petition. Federal Rule of

Civil Procedure 4(m) provides

87 Although JAG was not a party to the First Lawsuig jedicata is applicable if there is an identity of
parties or privies in the two suitSee Pel|t539 F.3d at 1281. “Privity requires, at a minimum, a substantial identity
between the issues in controversy and showing the partts imvo actions are really and substantially in interest
the same.” Id. (quotation marks and citation died). JAG is in privity withHPP because it purchased HPP’s
interest in the Noll LeaseSeeCase No. 09-1077, Doc22-5. Generally, “successors and assigns to a property

interest are often considered sufficiertily privity’ for preclusion purposes.”’Entek GRB, LLC v. Stull Ranches,
LLC, 763 F.3d 1252, 1259 (10th Cir. 2014).
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Time Limit for Service. If a defendamd not served withinl20 days after the

complaint is filed, the court—on motion or on its own after notice to the

plaintiff—must dismiss the action withoydrejudice against that defendant or

order that service be made within a speditime. But if the plaintiff shows good

cause for the failure, the court must extend the time for service for an appropriate

period.
This case was filed approximately one year adbwus, these Defendants were not effectively
served within the timeframe of Fed. R. Civ. P. 4ffh)Accordingly, the Court dismisses the
action without prejudice against these two Defend&nts.

2. Defendant David Orr

As to Defendant David Orr, he was servad] ®rr, acting as a pro se Defendant, filed a
“Response to Summon&” In this response, Orr disputesailiff's claims against him. Orr,
however, did not file a “motion to dismiss.The Court will nevertheless address the claims
asserted against Defendant Orr.

Although sua sponte dismissals are natofad, “a sua sponte dismissal under Rule
12(b)(6) is not reversiblerror when it is pately obvious that the platiff could not prevail on

the facts alleged and allowing him an oppoitiuito amend his complaint would be futil&-”

Both circumstances are presenthis case. It appesthat only Count VI, th conspiracy claim,

8 The Court recognizes that the case was stayed fopximately six months in 2014. Even taking into
account that stay, the 120-day time peiio#&ed. R. Civ. P. 4(m) has expired. The Court discusses the Petition filed
on January 6, 2014, in state court as the relevant pleading because the Amended Complaint filed on Qctober 29
2014, was improper and has been stricken from the record. In addition, the Court is denying Plaintiff's request to
file an Amended Complaint.

8 Although in some cases, the Court might give the plaintiff an opportunity to show cause as to why the
defendants were not served in the appropriate timeframe, the Court will not do so in this case. As noted above with
regard to the numerous other Defendants, Plaintiff faifgate a claim for relief. Allowing additional time to serve
these two Defendants would serve no purpose.

9 Poc. 10-1.

1 McKinney v. Okla. Dep’t of Human Serv825 F.2d 363, 365 (10th Cir. 1991) (quotation marks and
citations omitted).
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is specifically asserted against Defendant @is.discussed above, Cowitfails as there are no
valid underlying wrongs to support Plaintiff's claifior conspiracy? Finally, Plaintiff's
proposed Amended Complaint does not cure thieidecies in Plainff’'s Petition. Thus, the
Court dismisses Defendant Orr because thsreno valid claims asserted against him.
B. “Plaintiff's Notice under FRCP 5.1 that Federal Rule of Civil Procedure Rule
15(a)(1) is Unconstitutional When Aplied to Removed State Actions and
Request for 28 § 2403 Certification” (Doc. 36)

Plaintiff also filed a Notice under Federal RaieCivil Procedure 5.1 that he questions
the constitutionality of Federal Rule of CiRrocedure 15(a)(1) when applied to removed state
actions. Plaintiff appears to complain abow #1 day timeframe in Fed. R. Civ. P. 15(a)(1)(B)
for allowing an amendment to a pleading onceaasatter of right. Pguant to 28 U.S.C. §
2403, and Fed. R. Civ. P. 5.18)he Court issued a certificati to the United States Attorney
General that Plaintiff questioned the constitutionalityFefl. R. Civ. P. 15(a)(£f. The Court,

however, under Fed. R. Civ. P. 5.1(ejects Plaintiff's constitutimal challenge. Thus, the Court

denies Plaintiff’s motion (Doc. 36).

92 Although Counts 1l and 1ll reference Orr, it does ngiear that Plaintiff asserthese claims specifically
against Orr. Instead, these claimsegpto be directed toward HPP and @©kee Wells. To the extent that these
claims are potentially asserted againstebdant Orr, these claims would affsal for the reasons stated in detail
above in Section Ili(b)(1)(b)-(c).

% Fed. R. Civ. P. 5.1(b) providéisat “[t]he court must, under 28 U.S.C. § 2403, certify to the appropriate
attorney general that a statute has bgeestioned.” 28 U.S.C. § 2403(a) provides that “[ijn any action, suit or
proceeding in a court of the United States to which thieedrstates . . . is not a party, wherein the constitutionality
of any Act of Congress affecting the public interest swdr in question, the court shall certify such fact to the
Attorney General, and shall permit the United Statentervene for presentation of evidence, if evidence is
otherwise admissible in the case, and for argument on the question of constitutionality.”

% Doc. 44.
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C. Plaintiff’'s Motion to Appoint Counsel (Doc. 45)

On January 29, 2015, Plaintiff filed a Motion Appoint Counsel. In this motion, he
states that he seeks the appointment of colressluse he has been unable to locate counsel to
represent him or cannot papunsel to represent hith. Generally, there is no constitutional
right to the appointment of counsel in civil cad&sin light of the Court finding that Plaintiff
cannot state a claim and ttismissal of this casé,the Court denies Plaintiff’s motion as moot.

IT IS THEREFORE ORDERED that Defendants’ Motions to Strike Amended
Complaint (Docs. 31, 33) afeRANTED.

IT IS FURTHER ORDERED that Plaintiff's Motion for Leave to Amend Complaint
(Doc. 34) isDENIED.

IT IS FURTHER ORDERED that Defendant JAG'#Motion for Judgment on the
Pleadings (Doc. 25) GRANTED.

IT IS FURTHER ORDERED that Defendants Heavyetroleum Partners, LLC;
Cherokee Wells, LLC; Robert Defeo, and Jens Hansen’s Amended Motion to Dismiss (Doc. 27)
is GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Notice Under Federal Rule of Civil

Procedure 5.1 (Doc. 36) BENIED.

% As noted above, the Court allowed Plaintiff titee locate new counsel during the December status
conference.

% Nelson v. Boeing Cp446 F.3d 1118, 1120-22 (10th Cir. 2006) (finding no constitutional right for
appointment of counsel in civil cases).

" One of the factors to consider when deciding whetih@ppoint counsel is the merits of the plaintiff's
claim. See Rucks v. Boergermarsy F.3d 978, 979 (10th Cir. 1995) (stating that the four factors applicable to in
forma pauperis requests for counsel include (1) the merite qfldintiff's claim, (2) the nare of the factual issues
and the plaintiff's ability to investigatthe claim, (3) the plaintiff's abilitfo present his claim, and (4) the
complexity of the legal issues).
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IT IS FURTHER ORDERED thatPlaintiff's Motion to Appont Counsel (Doc. 45) is
DENIED.

IT IS FURTHER ORDERED that Defendants Arden Ell@end Prometheus Petroleum
are dismissed without prejudice.

IT IS FURTHER ORDERED that Defendant David Orr is dismissed from the case.

IT IS SO ORDERED.

Dated this 4th day of February, 2015.

ERIC F. MELGREN
WNITED STATES DISTRICT JUDGE

-34-



