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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
MATTHEW T. GARDINER,
Plaintiff,
Case No. 15-3151-DDC-JPO
V.

BILL MCBRYDE, et al.,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the court on pl#ia Objection to Magstrate Judge James P.
O’Hara’s Report and Recommendation (Doc. 10&ctjg to Doc. 106) and plaintiff's Motion
for Leave to File Second Amended and Suppldete@omplaint (Doc. 97). Plaintiff objects to
Judge O’Hara’s recommendationdeny, in part, his Motion for Leave to Amend his Complaint.
And, plaintiff also asks the court to allow theemdment or instruct Judge O’Hara to hear oral
arguments on the issue. Doc. 108. As explab&ow, the court concludes that Judge O’Hara
did not err in his recommendation.

l. Factual and Procedural Background

Plaintiff, a state inmate proceedipgp sg* brings this action under 42 U.S.C. § 1983,

against the Seward County Board of Commissioartsseveral individuals affiliated with the

Seward County, Kansas Jail. His First Amended Complaiftplaintiff alleges defendants used

! Because plaintiff proceegso se the court construes his pleadings liberalBee Hall v. Bellmgrd35 F.2d 1106,
1110 (10th Cir. 1991) (holding that courts must congbroeselitigant’s pleadings liberally and hold them to a less
stringent standard than formal pleadings drafted by lawyers).

2 Plaintiff's First Amended Complaint is the operativengaint. Doc. 25. Plaintiff has titled it “Amended and
Supplemented Complaint,” but, to simplify things, the court refers to it as “First Amended Complaint.”
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excessive force and denied him appropriate medical care, including mental health treatment,
during his time at the facility. Doc. 25. TB®mplaint describes one instance of “hog-tying”
plaintiff, kicking his head, and thing their kneesnto his ribs. Id. at 1 57-68. Plaintiff alleges
that after “the beating,” he was left “hog-tieid’a holding cell for seval hours before one of
the defendants removed the restraints and trarezpbim to the hospital for medical treatment.
Once there, plaintiff alleges, he svdenied adequate medical cale. at ] 70—74. In their
Answer, defendants deny these allegations anch@éintiff verbally thheatened and physically
attacked jail personnel. Doc. 46 at 1 57—72eyTddmit officers restrained him, connecting
handcuffs behind his back to leg shackles sankles, because he exited violent behavior
with an intent to harm himself or othersl. at  60. They contend he was released from
restraints after several minutesd upon his request, he ieensported to the hospitald. at {9
72—-73. The doctor noted plaintiff's chest X-rdnpwed a “suggestion abntusion and hairline
nondisplaced fracture” of orad plaintiff's ribs. 1d. at § 74. After his examination, plaintiff
returned to the jail facilityld. at { 80.

Plaintiff filed his originalComplaint on June 11, 2015 (Ddg and filed his First
Amended Complaint on April 11, 2016 (Doc. 25). B@implaints allege gt one incident of
excessive force. Judge O’Hara held a daliag conference by telephone and issued his
Scheduling Order on January 8, 2018. He estaddis deadline for filing motions to amend on
February 12, 2018, and a discovery deadline of July 9, 2@18Plaintiff did not allege a
second incident of excessive force during lesod of time. Alsohe never asserted any
intention to amend to his First Amendedn@maint during any ofhe telephone status
conferences the parties conductath the court before the deadline for amending pleadings had

expired. Docs. 58, 59, 72. On August 30, 201i&rdhe deadline for amending the pleadings



had passed, plaintiff filed a motion seeking letvéle another amended complaint—one that
would: (1) add to his currentlegations; and (2) include new ajktions of a second incident of
excessive force occurring two dagfter the first one. Doc. 97.

On October 5, 2018, Judge O’Hara issued a Report and Recommendation. It
recommended that the distraxurt grant plaintiff’'s unopposedqeest to modify his current
claims, but deny plaintiff's requesi add new allegations of acond incident of excessive force
because it was advanced in an untimely fashioduly prejudicial, and futile. Doc. 106.
Plaintiff objected to Judge O’Hara’s recommendatmdeny him leave to assert some aspects of
his proposed amendments because, he asserts, discovery has produced new information that
prompted his amendment. Doc. 108. Alternayivbe alleges the second incident is already
asserted in his First Amended Complailit. Defendants have filed a response opposing
plaintiff's Objection® Doc. 113. Defendants ask theud to affirm Judge O’Hara’s
recommendation because plaintiff has not nthdeequisite showing for an amendment under
Federal Rules of Civil Procedure 15 and 1.

. Standard of Review

Federal Rule of Civil Procedure 72(a) pésma party to present specific, written
objections to a magistrate judge’s order. Wrenewing a magistrat@dge’s order deciding
nondispositive pretrial matters, the district coynplaes a “clearly erroneous contrary to law”
standard of reviewSee First Union Mortg. Corp. v. Smith29 F.3d 992, 995 (10th Cir. 2000)
(quotingOcelot Qil Corp. v. Sparrow Indys847 F.2d 1458, 1461-62 (10th Cir. 1988)); 28
U.S.C. 8§ 636(b)(1)(A); Fed. R. €CiP. 72(a). Under this clearlyreneous standard, the district

court does not conduct a de novo review of thgistate judge’s factlidindings; instead, the

3 Neither party objects to the portion of Judge O'Hara’s Report and Recommendation recargrtiatdhe court
grant part of plaintiff's Motion to Amend to permit piiff to add more facts about his current allegations.
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district court musaffirm a magistrate judge’s order unlesgegiew of the entir@vidence leaves
it “with the definite and firm conviatin that a mistake has been committe@celot Oil Corp,
847 F.2d at 1464. In contrast, “the contrarjate” standard permitthe district court to
conduct an independent reviewmfrely legal determinatiomaade by the magistrate judge.
Sprint Commc’ns Co. L.R. Vonage Holdings Corp500 F. Supp. 2d 1290, 1346 (D. Kan.
2007) (citations omitted). A magistegjudge’s order is contrary taw if it “fails to apply or
misapplies relevant statutes, edaw or rules of procedureWalker v. Bd. of Cty. Comm’rs of
Sedgwick CtyNo. 09-1316-MLB, 2011 WL 2790203, at {R. Kan. July 14, 2011) (quotation
omitted). The court applies this governing standard to plaintiff's Objection here.
1. Legal Standard Governing Amendment of Pleadings

When a party seeks to amend a pleadiitgr the scheduling order’s deadline for
amending the pleadings has expired, the couttdpplies Rule 16(b)(4) and determines whether
the party has shown good cau§eeFed. R. Civ. P. 16(b)(4¥%50rsuch, Ltd. v. Wells Fargo
Nat’l Bank Ass’n 771 F.3d 1230, 1240-41 (10th Cir. 2014p meet the “good cause”
requirement of Rule 16(b)(4),paintiff must show he could ndiave met the scheduling order
deadline to amend pleadings despite “diligent efforGdrsuch 771 F.3d at 1240. The “good
cause requirement may be satisfied, for exanifpdeplaintiff learns new information through
discovery or if the undeying law has changed.ld. Ultimately, the decision to modify a
scheduling order is within the court’s sound discretiBimbert v. Eli Lilly & Co, 647 F.3d
1247, 1254 (10th Cir. 2011). Thewbcannot reach a Rule 15@)alysis without first finding
good cause under Rule 16 for modiky the scheduling ordeiGorsuch 771 F.3d at 1241.

Rule 15(a) provides that leave to amendpleadings “shall be freely given when justice

so requires.” Fed. R. Civ. P. 15(a). Howevke, court may deny leave to amend on the grounds



of undue delay, bad faith or dilatory motive by thevant, repeated failure to cure deficiencies
by amendments previously allowed, undue pregidd the opposing pattor futility of the
proposed amendmeniinter v. Prime Equip. Co451 F.3d 1196, 1204 (10th Cir. 2006) (citing
Foman v. Davis371 U.S. 178, 182 (1962)). The decisiogtant leave to amend the pleadings
under Fed. R. Civ. P. 15(a) is withiretdistrict court’s sound discretiotd. (quotingZenith
Radio Corp. v. Hazeltine Research, |i01 U.S. 321, 330 (1971)).
V. Analysis

Plaintiff seeks leave to amend his First Aded Complaint for two reasons: (1) to add
details to current allegations ekcessive force; and (2) ileclude an entirely new section
describing a second incident ofoessive force. Doc. 97-5 at 23udge O’Hara did not err when
he recommended that the codeny plaintiff’'s proposed amendmt asserting new allegations
because plaintiff has not shown good cause fekiag leave after the deadline. Also, Judge
O’Hara correctly concluded that plaintiff ungiudelayed his request for leave to amend, the
amendment unduly prejudices defendants, andriendment consists of allegations which are
futile. Each of these reasons provides an independent reason to deny plaintiff's Motion to
Amend to assert new allegations of a seconuient of excessive force. For the reasons
explained, the court affirms Jud@eHara’s reasoning and deniesjpitiff's request for leave to
amend in part.

A. Rule 16

The Scheduling Order set the deadlinedimrending pleadings as February 12, 2018.
Doc. 59. Plaintiff filed his Motion to Amenah August 30, 2018—more than six months after
the deadline. Doc. 97He has not established that he made diligent efforts to amend the

Complaint before the deadline expired to inclatlegations of a second incident of excessive



force. Also, he has failed to show that heldaot raise allegatioresaarlier because he only
learned about the second incident through aiipeéscovery productiomeceived after the
amendment deadline had expired. Plaintiff asgbdt he learned about the second incident
through discovery requests the defendants medlu But, as Judge O’Hara correctly found,
plaintiff would have experiencdabth incidents of excessive force himself. And thus, he had
opportunities to assert tldaim either in his original or 6t Amended Complaint. He cannot
establish good cause simply because he failegige the claim, especially when he knew about
the underlying conduct because—accordinggisoallegations—he was the victinseeBirch v.
Polaris Indus., InG.812 F.3d 1238, 1248-49 (10th Cir. 2015).

Alternatively, plaintiff's objedbn asserts that his First Asnded Complaint references
the second incident of excessive force. Doc.dt0B59. He asserts he did not include the dates
and times of either incident in his original i@plaint because he waslthén isolation without
light or a clock and was not able to tell daym night. Doc. 108 at 1 8—-10. In the same
paragraph, plaintiff asserts he was held in these conditions for two wideks9. He excluded
dates from his Complaint and First Amendedrptaint because, apparently, he did not know
them. Id. at 11. Even so, both Complaints describe gust incident of excessive force. Doc. 1;
Doc. 25. Judge O’Hara concluded, and the cagirtes, that it does not make any sense to
perceive the events described in the FirseAded Complaint’s paragraphs 57 and 58 (Doc. 25)
as events that occurred on different days. 266.at 5. Plaintiff uses sequential language in his
allegations, asserting that defendants “thiéw to the concrete floor” (Doc. 25 { 57), one
defendant held his legs “whif@aintiff was on the floor,”ifl. at § 58), and two other defendants
“simultaneously” held his armgd( at  59). Additionally, plaintiff uses the singular form of

“beating” (Doc. 25 at ¥4, 114) and “assaultid. at 126). The use difie singular noun plainly



manifests plaintiff's intent to tallege one event. In his pragem amendment, plaintiff describes
the timeline of the second incident as “the dégr the emergency room visit.” Doc. 97 at
159. Plaintiff takes issue withe court reading thieirst Amended Complaint in chronological
order (Doc. 108 at 11 60—-61), lthe plain language of his Cotapt—even when construed
liberally—only allowsone interpretation.

Plaintiff also argues the Firdmended Complaint includes the second allegation because
it references specific defendants who worked on different ddyst § 59. Plaintiff's Objection
asserts that the First Amended Complaint must te two separate events because it mentions
defendants by name, and, after discoveringcard showing defendants’ work schedule,
plaintiff learned certain defendts were not on duty when tbeginal incident occurredld. at |
59. But, the court cannot infer that plaintiff alleged two events when the First Amended
Complaint plainly describes jushe. Judge O’Hara oectly stated, “because plaintiff himself
allegedly experienced the incident, he celyavould have known about it in 2014.” Doc. 106
at 6—7. The court thus affirms Judge O’Hara’sisien to reject plainff’'s argument that the
First Amended Complaint alleged a second incidémixcessive force but he seeks now only to
include greater detail abotitat second incident.

Finally, plaintiff argues that “the enormous amount of confusion caused by the poorly
constructed complaint . . . is the precise readBeramendment should be allowed.” Doc. 108 at
1 64. While the court recognizes plaintiff procepasse, the same rules apply to him as in any
civil case. Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994&e also Elrod v. WalkeNo.
06-3115-SAC, 2011 WL 6372881, at *6 n.3 (D. KBec. 20, 2011). Plaintiff has not
established good cause for his galaseeking leave tble the amendment until now. Judge

O’Hara did not err.



B. Rule15

Because the court agrees with Judge O’Haaa plaintiff hasn’t meet the threshold
requirement for good cause under Rule 16, thetaan affirm Judg®’'Hara’s Report and
Recommendation recommending trwurt deny the proposed amendini@rpart. But, even if
Judge O’Hara had erred in his good cause comtiuge court stilwould affirm the Report and
Recommendation because plaintiffs failed to show the amendnt is warranted under Fed. R.
Civ. P. 15. The court will not permit an amendin&ith new allegationat this stage in the
litigation because plaintiff unduly delayed tketion to Amend’s filing, new allegations will
unduly prejudice the defendantsdahe proposed amendment is fitilThe court explains each
of these reasons fully, below.

1. UndueDe€ay

The undue delay analysis begins by examining the reasons for ddiligrson v.
Shinseki606 F.3d 1256, 1267 (10th Cir. 2010) (quotiuncan v. Manager, Dep'’t of Safety,
City & Cty. of Denver397 F.3d 1300, 1315 (10th Cir. 2005)). The court can deny leave to
amend when the movant does not hanexdequate explanation for deldinter, 451 F.3d at
1206. If the movant knew for some time about the facts on which he bases the amendment, the
court may deny his request to amemdl. at 1205-06. The longer his delay, the greater the
likelihood that a court will deny a motion for leave to ameltd.at 1206.

Plaintiff argues that his delay seeking leave to amendstats from defendants’ delay
producing discovery documents. Doc. 104 at § He asserts, “upon receiving the newly
discovered evidence on August 13, 2018, pltimimediately composed an amended

complaint.” Doc. 108 at 1 29-37. Judge O’Hanaiemily incorporated his discussion about the

4 Plaintiff directs the court to his earlier Reply to Defants Objection to Amend Complaint (Doc. 104) for his
discussion of the Rule 15 analysis. Doc. 108 at  66.
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absence of good cause when he found thattgfainduly delayed making a request to amend.

Doc. 106 at 8. Plaintiff has known about the falstg he attempts to @erporate now since the

alleged incident occurred in 2014 because—atingrto his allegations-plaintiff himself was

involved in them. His silence until the final séagof the pre-trial pr@&ss shows undue delay.
2. UnduePregudice

Prejudice is the most important factor wieemsidering a motion to amend a pleading.
Minter, 451 F.3d at 1207. If alleging an arderent would impose “undue difficulty in
defending a lawsuit because of aobe of tactics or theoriest”is prejudicial under Rule 15.
Welch v. Centex Home Equity C823 F. Supp. 2d 1087, 1091 (D. Kan. 2004). Amended
claims are prejudicial when they arise outubject matter different than that included in the
earlier version of a complaint and “saisignificant new factual issuedMlinter, 451 F.3d at
1208.

Plaintiff argues that defendants are not prejudiced by the proposed amendment because
plaintiff is not seeking additional discovery asdot adding new claims. Doc. 104 at { 129.
Plaintiff also argues his proposed amendmahinet unduly prejudice defendants because, in
his opinion, they did not needsdovery to defend the case ditds hard to imagine what
‘discovery’ they would seek for ancident they deny took placeld. at § 129(f).Defendants
respond that the proposed amendment presents alaien that will reqire additional discovery
and further postpone the tridgdite. Doc. 113 at 9.

Judge O’Hara concluded defendants didh@ote notice and thus have not prepared
against the new allegationsise the lawsuit began. Ddl06 at 9. Instead, the proposed
amended allegations are substantively new. Cagntogplaintiff's charaterization, as the court

already has explained, the proposed amendmentnddésclude the “same events and claims.”



Doc. 97-3 at 1 44. Allowing plaintiff to add theopiosed allegations at this late stage in the case
would harm defendants. Facing entirely rfaatual accusations, defendants would have to
reopen discovery to adduce information frommti#fi about those new allegations and, possibly,
prepare new defenses adequately for triale ddurt thus recognizesgthdifficulty the proposed
amendment imposes on defendants. So, undjedice provides a second and independent
reason to deny plaintiff's motion to atlte new allegations under Rule 15.
3. Futile

“A proposed amendment is futile if tenended complaint would be subject to
dismissal.” Little v. Portfolio Recovery Assocs., LL&418 F. App’x 514, 515 (10th Cir. 2013)
(citing Jefferson Cty. Sch. Dist. No. ReIMoody’s Inv'r's Servs., Inc175 F.3d 848, 859 (10th
Cir. 1999)). The court applies the standard gaweg motions to dismiss under Fed. R. Civ. P.
12(b)(6) to determine whether theoposed amendment is futiled. That is, the Complaint
“must present ‘enough facts to state a claimet®f that is plausible on its face.d. (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).

Defendants argue the new allegations invehgecond incident of excessive force in
2014, and they are independentlpjgat to dismissal because tine-year statute of limitations
under 42 U.S.C. 8 1983 has expirékll v. City of Topeka279 F. App’x 689, 691-92 (10th Cir.
2008). Plaintiff concedes the statute of limitations has expired for him to bring a new claim
under the statute. Doc. 104 at § 80. Thus, ihgfafiled the new allegations of excessive force
independently today, the courbwld dismiss the case because his claim is time barred under the
statute of limitations. But, to avoid dismisgalintiff argues that #new allegations in his
proposed amendment would relate back tdFire Amended Complaint and thus are permitted

under Rule 15(c).
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As Judge O’Hara discussed in his Reporti Recommendation, tiule requires that
allegations in the amendment relate back be ‘tonduct, transaction, or occurrence set out—or
attempted to be set out—in thaginal pleading.” Fed. R. Civ. B5(c)(1)(B). This requirement
gives a defendant fair notice aaticipate litigation involving specific faatal situation.Price
v. McKee No. 12-1432-CM, 2013 WL 3388905, at *4 (D. Kan. July 8, 2013) (quied V.
Entercom Commc’ns CorgNo. 04-2603-CM, 2006 WL 1174023, at *1 (D. Kan. Apr. 28,
2006)). Even if a new pleading shares similar elements to the original claim, it “cannot relate
back if the effect of the new pleading is taltahe defendants for conduct different from that
identified in the original complaint.Full Life Hospice, LLC v. Sebeliug09 F.3d 1012, 1018
(10th Cir. 2013). Although both the old and putatallegations describe @ief excessive force,
they involve two separate inciadtes, on different daysn different parts of the facility, and
different officers. The coudannot conclude the First Amaed Complaint puts defendants on
notice of a second incident of alleged exceskivee. The proposed claim does not relate back
to any existing allegations. So, for a third indegent reason, the courtrdes plaintiff’s motion
because the proposed amendmieifutile under Rule 15.

Plaintiff also argues the statute of lintitans is equitably tolled because he is
incarcerated, has limited education, and lackd legming—all of which prevented him from
bringing new claims. Also, hergues, defendants concealed information from him, and so,
equitable estoppel prevents théom asserting a statute of litations defense. Doc. 104 at 11
23-25. Judge O’Hara rejected these arguments tordasons: (1) plaintiff raised them for the
first time in his reply brief; and (2) eventife court could consider them, circumstances prove
the contrary. Plaintiff was able to file documeatiequately in this case and defendants did not

conceal information. Doc. 106 at 12-13. The tagrees with Judge O’Hara’s reasoning and
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affirms his conclusion. Plaintiff raised his éaible tolling and equitable estoppel arguments for
the first time in his reply brief. And our couypically refuses to consider arguments raised in
such a circumstanceseeliebau v. Columbia Cas. Cdl76 F. Supp. 2d 1236, 1244 (D. Kan.
2001);Nat'l R.R. Passenger Corp. v. Cimarron Crossing Feeders, NaC16-1094-JTM-TJJ,
2018 WL 489100, at *1 (D. Kan. Jan. 19, 2018). Anerew¥ the court considered plaintiff’s
alternative arguments, Judge O’Hara correctbnfbplaintiff was able to make filings in the
case, despite his limitations, and defants did not conceal information.
C. Amendmentsto Current Claims

As discussed above, plaintiff’s motion alscluded a request to add information about
his existing claims that he learned through avery. Judge O’Hara oaluded the request to
modify plaintiff's current claims is apppriate. And neither party objects to that
recommendation. Plaintiff’'s proposed amendmandsrporate details tpreviously pleaded
claims, which he has learneddhgh discovery, and delete claiims has learned are frivolous.
Doc. 104 at T 44. As recommended by Judge O’Hheacourt permits plaintiff to amend these
portions of his Complaint because that reqigeshcontested. Also, the proposed amendments
to existing claims do not require the court to mogdiscovery or delay ¢hlitigation otherwise.
Doc. 106 at 13-14.

D. Conclusion

The court affirms Judge O’Hara’s Repartd Recommendatioecommending that the
district court grant plaitiff's Motion for Leave to File Seand Amended Complaint in part and
deny it in part. Plaintiff has neistablished good cause for filihgg motion six months after the
Scheduling Order’s deadline for amending plagdi Thus, Judge O’Hara correctly ruled

plaintiff did not show good cause under Rule Béso, plaintiff's request to amend is not
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warranted under Rule 15 because he undelstlyed, the proposed amendment causes undue
prejudice for the opposing party, and the amended claims are futile. But, the court affirms Judge
O’Hara’s recommendation to grant plaintiff's regtito modify his current allegations because
neither party objects to that portion of Judgéi@ra’s Report and Recommendation. The court
concludes Judge O’Hara’s Report and Recommemdatas not clearly errones or contrary to

law.

IT ISTHEREFORE ORDERED BY THE COURT THAT plaintiff's “Objection to
Magistrate’s RecommendatiofDoc. 108) is overrulednal Judge O’Hara’s Report and
Recommendation (Doc. 106) is atieqh. The court denies the portion of plaintiff's motion that
seeks leave to amend his Complaint to incloele allegations bugrants the portion of
plaintiff's motion that seeks leave to amend hisnptaint to modify his cuent claims. Plaintiff
must file his Second Amended Complaint, consisietit this Order, witin 10 days of the date
of this Order.

IT ISFURTHER ORDERED THAT plaintiff's Motion for Leave to File Second
Amended and Supplemented Complaint (Doc.i®gyanted in part and denied in part.

IT 1SSO ORDERED.

Dated this 21st day of December, 2018, at Kansas City, Kansas.

g/ Danidl D. Crabtree

Daniel D. Crabtree
United States District Judge
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