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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

BAMISH J. PETERSON,
Petitioner,
V. Case No. 15-3205-SAC-DJW
STATE OF KANSAS, et al.,

Respondents.

MEMORANDUM AND ORDER

This matter is before the Court on a i for a Writ of Habeas Corpus (Doc.4),
seeking federal habeas relief from a state aior, pursuant to 28 U.S.C. § 2254. The State of
Kansas has filed an Answer and Return (Doc. THe matter is ripe, and the Court is prepared
to rule. The Petition is denied becausetReier Bamish Peterson’s claims are time-barred.
Even if the claims were timely, Petitioner’s claims must be dismissed under the doctrine of
procedural default.

l. Procedural History

On January 3, 2003, Petitioner Bamish Petergas charged with two counts of rape,
one count of aggravated sodomy, one counggfavated robbery and one count of aggravated
burglary in the District Court of Sedgwick County, Kansas. Peterson waived his right to a
preliminary hearing and the casas set for trial. On April6, 2003, Peterson pled “no contest”
to amended charges: three counts of aggrasbedal battery, one count of robbery, and one
count of aggravated burglary. As part of thegphgreement, the part@greed to recommend to

the court a total controlling semice of 240 months. Petersokramvledged that the trial court

!Peterson’s original petition and memorandum in sapocs. 1-2, filed on August 27, 2015, were
deemed deficient for failure to use court approved forms. Petitioner filed his compliant petition on September 14,
2015. Doc. 4.
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had discretion to order concurrent or consecigemences, and that the trial court was not
bound to agree or accept any recommendation bgretrty. At the @a hearing, Peterson
stated that he read the plea acknowledgerdmem, he understood it, he understood the
consequences of the plea and the rights he was giving up.

At Peterson’s May 19, 2003 sentencing heatting trial court asked both parties whether
Peterson could be classified as a persigextal offender under K.S.A. 8§ 21-4704(j) based on
his prior conviction for indcent liberties with a childl. The persistent sexual offender statute
applicable at that time requirdge trial court to double the maximum sentence of any offender
that qualified under the statutePeterson’s attorney stated she hat specifically researched it,
but agreed that the persistent sexual offestiute may apply. The trial court found Peterson
to be a persistent sex offender, but gave Peterson and his attorneypdarofypto discuss the
issue and review the statutafter consulting with his attoey, Peterson agreed to move
forward with the sentencing. The court sengghPeterson to 256 months in prison, double the
maximum sentence of 128 months, as reguinethe persistent sexual offender stafute.
Peterson asked the judge to find manifest injustice, so his sentence for a previous conviction
would run concurrently with hisentence in this case. The judmnied Peterson’s request and
ordered the sentence to run consecutiM@eterson’s previous sentences.

Peterson filed a direct appeal, arguing that the trial court abused its discretion by failing
to find manifest injustice in running his senten consecutively. Peterson also claimed the

doubling of his sentence under fhersistent sexual offendeasiite was an illegal upward

2K.S.A. § 21-4704(j) (repealed 2011).
¥d.

“Because the previous conviction was used to triggesttitute, it was removed from Peterson’s criminal
history score, thus revising down his maximum sentence to 128 m@eksKansas v. Zabring®4 P.3d 77 (2001)
(stating that a conviction used to find a defendant igsigtent drug offender cannot also be used to calculate
criminal history score).



departure undekpprendi v. New Jerséy The Kansas Court of Appeals affirmed Peterson’s
sentence on April 2, 2004; on May 26, 2004, Kansas Supreme Court denied review.

On November 22, 2004, Peterson filed agganotion to correct illegal sentence,
rearguing théApprendiclaim. The district court held a hearing on December 8, 2004, and
denied the motion. On April 14, 2006, the Kansasr€Cof Appeals affirmed the district court’s
denial of the motion to corresentence; the Kansas Suprenmi@ denied review on September
19, 2006’

On October 16, 2007, Peterson filed a mot@mpost-conviction relief under K.S.A. §
60-1507 in the District Court of Sedgwick County nsas. In this petitim Peterson argued that
his lawyer gave him ineffective counsel with respto waiver of the preliminary hearing and the
plea agreement. Peterson claimed thaatiegney told him his maximum sentence was 240
months and that he did not understand thatgéntence could run consecutive to his 52-month
prior sentence. After a nonevidentiary hegreld on November 30, 2007, the trial court found
that Peterson was aware of the maximum pemaltywas also aware that the trial court could
impose any sentence allowed by law. The trial court also stated that Peterson did not receive
ineffective assistance of counseMimiving his preliminary hearing.

On appeal, the Kansas Court of Appealgersed and remanded for an evidentiary
hearing to determine whether Peterson anathigney discussed the implications of the
persistent sexual offender ciifgcation because there was meeord that Peterson understood

that the persistent sexual offend¢atute required substantialdacompelling reasons to depart

530 U.S. 466 (2000).
®Kansas v. PetersoiNo. 90,754, 2004 WL 720124 (Kan. Ct. App. Apr. 2, 2004).
'Kansas v. PetersoiNo. 93,777, 2006 WL 995368 (Kan. Ct. App. Apr. 14, 2006).



from the mandatory doubling of the maximum sentén@n remand, the trial court held a

hearing on December 9, 2010, and informed Petersaiif the decided to move forward with his
habeas petition and the plea is set aside, he may end up with a greater sentence if found guilty at
trial on the original charges. Peterson disadiske possibility of a grater sentence with his

attorney and agreed to dismiss the petitath prejudice. Thus, on January 25, 2011, the

district court entered an onddismissing Peterson’s K.S.A. 8 60-1507 motion. The Order states
that “Movant advised this court that hemsiking a knowing, intelligent and voluntary decision

to dismiss his 1507,” and dismissed the motion with prejudice.

On April 24, 2012, Peterson filed another &éab petition under K.S.A. § 60-1507 in the
District Court of Sedgwick County, Kansas. Ttime, Peterson claimed that the trial judge
incorrectly advised him that he could possiblgefanore time if his por habeas petition was
granted, causing him to dismisis prior petition. The distct court denied the motion on
August 31, 2012, because Peterson failed to showf@samjustice or exceptional circumstance
that would entitle him to file aesond or successive habeas petito®n November 8, 2013,
the Kansas Court of Appeals affirmed the distcourt’s judgment on thsame grounds, as well
as on the untimeliness of his claifis.The Kansas Supreme Court denied review on August 14,
2014.

Peterson filed his federal habeastfmn in this Court on August 27, 201%.He asserts
three grounds for relief: (1) ineffective assistanteounsel for failing to advise him not to

waive the preliminary hearing, and for failingadvise him of the potential for a double sentence

8peterson v. Kansado. 101,217, 2010 WL 1078424 (Kan. Ct. App. Mar. 19, 2010).
°Doc. 17-1.

SeeK.S.A. § 60-1507(c)WVimbley v. Kansaf75 P.3d 35, 41-42 (Kan. 2011).

YNo. 108,848, 2013 WL 5975998 (Kan. Ct. App. Nov. 8, 2013).

2Doc. 1.



on the primary charge of aggravated sexual bat{2) denial of his Fourteenth Amendment
right to due process when thestlict court failed to grant i an evidentiary hearing on his
claim of “ineffective assistance megards to counsel’s failute conduct a competent pre-trial
investigation”; and (3) denialf his Sixth Amendment right ta fair hearing when he was
advised by counsel to plead nantest without informing him ahe correct maximum sentence
under the persistent sexual offender statute. Sta& responds that Peterson’s claims are time
barred under 28 U.S.C. § 2244(d), and thatrBeteprocedurally defaulted on his claims by
either voluntarily dismissing them in state dowor by failing to raise them when he had the
opportunity.
. Standards

The Court reviews petitionerthallenges to state court proceedings pursuant to the
Antiterrorism and Effective Death Penalty Act (‘“AEDPA?).The AEDPA requires that federal
courts give “significant defence to state court decisions” adjudicated on the niéritsder 28
U.S.C. § 2254(d), a federal court may not grant habeas relief on any claim adjudicated in state
court, unless the petitioner eslighes the state court decisiondsvcontrary to, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States,” tivas based on an unreasonable deiation of the facts in light
of the evidence presentedthe State court proceeding.”

A state court’s decision is “contrary to” astablished federal law if the state court
reaches a different result than the Supré&uaert has “done on a set of materially

indistinguishable facts” or “if th state court applies a rule different from the governing law” set

13 ockett v. Trammel711 F.3d 1218, 1230 (10th Cir. 2013).
See id.

3Williams v. Trammel782 F.3d 1184, 1191 (10th Cir. 2015) (quoting 28 U.S.C. § 2254(d)(1)-(2)).



forth in Supreme Court cas&s A decision is an “unreasobpia application” of clearly
established federal law if a “state court cotlseitlentifies the governing legal principle from
[the Supreme Court’s] decisions but unreasonably applies it to the facts of [a petitioner’s]
case.’” Additionally, “an unreasonablapplication may occur j] state court either
unreasonably extends, or unreasonably refusestémd, a legal principle from Supreme Court
precedent to a new context where it should apflyCourts employ an objective standard in
determining what is unreasonable.

A federal court must presume the state tedactual findings, including credibility
findings, are correct in the absence of crad convincing evider to the contrar§® The law
“stops just ‘short of imposing a complete lbarfederal court relitigation of claims already
rejected in state proceeding$””Courts may not issue a writ of habeas corpus if “fairminded
jurists could disagree’ on the corteess of the state court’s decisidh.Even when a petitioner
has a strong case for relief, thtes not mean that the staturt’s contrary conclusion was
unreasonable®®

Because Peterson proceeds pro se, thet Gmuat construe his pleadings liberally and

apply a less stringent standard thamat is applicable to attorne$’s.However, the Court may

%Bell v. Cone535 U.S. 685, 694 (2002) (citiMjilliams v. Tayloy 529 U.S. 362, 405 (2000)).
d. (citing Williams, 529 U.S. at 407-08).

®House v. Hatch527 F.3d 1010, 1018 (10th Cir. 2008).

%Bell, 535 U.S.at 694 (2002) (citingilliams 529 U.S. at 409-10).

228 U.S.C. § 2254(e)(1).

ZFrost v. Pryor 749 F.3d 1212, 1223 (10th Cir. 2014) (quotiteyrington v. Richter562 U.S. 86, 102
(2011)).

#Harrington, 562 U.S. at 101 (quotingarborough v. Alvaradd41 U.S. 652, 664 (2004)).
“d. at 102.

#Garrett v. Selby Connor Maddux & Jand25 F.3d 836, 840 (10th Cir. 2008yhitney v. New Mexico
113 F.3d 1170, 1173 (10th Cir. 1997).



not provide additional fagtl allegations “to round out a pl&ififis complaint or construct a legal
theory on a plaintiff's behal?® The Court need only accepttase plaintiff's “well-pleaded

factual contentions, not hionclusory allegations™®

[11.  Discussion

A. Statute of Limitations

A one year statute of limitations period apgplie applications fowrit of habeas corpus
filed under § 2254. That limitations period runs:

[F]rom the latest of—

(A) the date on which the judgment beeafimal by the conclusion of direct

review or the expiration of éhtime for seeking such review;

(B) the date on which the impedimentfilong an application created by State

action in violation of the Constitution ona of the United States is removed, if

the applicant was prevented frdiling by such State action;

(C) the date on which the constitutionagii asserted was initially recognized by

the Supreme Court, if the right hasehenewly recognized by the Supreme Court

and made retroactively applicalitecases on collateral review; or

(D) the date on which the fagtl predicate of the claim or claims presented could

have been discovered througle gxercise of due diligenéé.
The time during which a properly filed applicatifor state post-conviction or other collateral
review is pending is not countéalward the period of limitatiof?

In this case, the Kansas Supreme Courtedereview of Peterson’s direct appeal on May
26, 2004. Peterson then had ninety days frahdhte, until August 24, 2004, to file a petition
for certiorari with the United States Supreme CéUrtherefore, the limitations period began to

run on August 25, 2004. Peterson filed his motmoorrect illegal satence on November 22,

SWhitney 113 F.3d at 1773.

%E.g., Hall v. Bellmon935 F.2d 1106, 1110 (10th Cir. 1991).
2728 U.S.C. § 2244(d)(1).

21d. § 2244(d)(2).

#See Locke v. Saffla37 F.3d 1269, 1273 (10th Cir. 2001).



2004, eighty-nine days later. The Court asswwiteout deciding that this motion tolled the
limitations period, with 276 days left.

The clock therefore began to run againdbg after the Kansas Supreme Court denied
review of the motion to correct illegal sente, on September 20, 2006. To be timely, Peterson
must have either filed his federal habeastioetior stopped the clodby filing a state habeas
petition 276 days later, by June 23, 2007. But he did not file his first motion under K.S.A. § 60-
1507 until October 16, 2007, well after the limiteus period expired. Although the limitations
period was tolled during the period of time thatelPgon litigated his haas petition in state
court, the period had already run by the time hel fikat petition. Therefore, Peterson’s petition
is time-barred.

In rare and exceptional circumstances, ltmitations period undehe AEDPA may be
subject to equitable tollindf. Examples of when equitabldliog would be appropriate include,
“when a prisoner is actuallpnocent, when an adversargonduct—or other uncontrollable
circumstances—prevents a prisoner from tinfdiing, or when a prisner actively pursues
judicial remedies but files a fitive pleading during the statuy period. Simple excusable
neglect is not sufficient® Peterson has made no effort to mestburden of demonstrating rare
and exceptional circumstances justifying equitablentpin this case. There is nothing in the
record indicating that he ista@lly innocent, that uncontrollbcircumstances prevented him
from filing a timely petition, or that he fileddefective pleading durintdpe limitations period.

Because Peterson did not file his federdldas petition within #h one-year statute of
limitations provided in § 2244(d), and he doesaqalify for equitablgolling, Peterson’s

petition must be denied.

¥see, e.gYork v. Galetka314 F.3d 522, 527 (10th Cir. 2003).
¥Gibson v. Klinger232 F.3d 799, 808 (10th Cir. 2000)



B. Exhaustion and Procedural Default

A federal court may not grant a writ of les corpus unless, pursuant to 28 U.S.C. §
2254(b)(1), the petitioner has exhausteel available state court remediésUnder the
exhaustion doctrine, “[a petitionemjust give the state courts ofudl opportunity to resolve any
constitutional issues by invokirane complete round of the Stat&stablished appellate review
process.® Therefore, “any claims not included in a petition for digorary review are
unexhausted® Ordinarily, when a petitioner does noirlgr claims to the stats highest court, a
claim is unexhaustetl. However, if a petitioner’s claimare barred under state law and it is too
late to pursue relief in state court, a claim be deemed exhausted because there are no state
remedies available to the petitiorier.

Even where the claim is considered axdtad because there are no state remedies
available, the claim may be subjéztdismissal for procedural defatit.For the court to review
a claim that has been procedurally defaulteel ptitioner must: (1) shoeause for default and
actual prejudice as a result oethlleged violation of federalvg or (2) demonstrate that the
failure to consider the procedurally defaultedimi will result in a fundamental miscarriage of
justice because the petitioner “made tible’ showing of actual innocenc®.”Cause”

requires the petitiomeshow that some objective externattor impeded efforts to comply with

%%Frost v. Pryor 749 F.3d 1212, 1231 (10th Cir. 2014).
g,

.

%Coleman v. ThompspB01 U.S. 722, 732 (1991).

%Verlarde v. Archuleta740 F. App’x 740, 744 (10th Cir. 2016) (citigay v. Netherland518 U.S. 152,
161 (1996)Coleman 501 U.S. at 732)).

3"Frost, 749 F.3d at 1231 (quotin@oleman 501 U.S. at 735 n.1).

#d. (citations omitted).



state procedural rul€8. “Prejudice” requires the petitioner d@monstrate “actual prejudice as a
result of the alleged violation of federal la{{.”

Peterson’s ineffective assasice of counsel and denialfafr trial claims were not
exhausted because Peterson voluntarily dismissed with prejudice his state court habeas petition
raising these claims. In his first habeastpet] Peterson argued thais lawyer gave him
ineffective counsel with respeict waiver of the preliminarydaring and the plea agreement.
Peterson also claimed that his attorney plesliineffective assiahce by advising him his
maximum sentence was 240 months, withoutsidgihim that he may be subject to the
persistent sexual offender statute. HergégfBen argues in Claim 1 that his counsel was
ineffective for failing to advis@im regarding his preliminary heag, and that counsel failed to
advise him of the potential application of thegigent sexual offendstatute. In Claim 3,
Peterson claims that he was dertieglSixth Amendment right tofair plea hearing as a result of
counsel’s ineffective assistancetbe sentencing issue. He claims would have gone to trial
had he understood that his ssamde would not be 240 months.

Although the trial court denied Petersonistfihabeas petition, the Kansas Court of
Appeals reversed and remanded back to thecwiait for an evidentiary hearing to determine
whether Peterson understood the mandatory nafuhe persistent sexual offender statute,
which limited the district court’s discretion $entence him according to the plea agreement
recommendation. On remand, the district teonducted a hearing. The judge informed
Peterson that he could receivhigher sentence if his habeagifyen was successful and he was
allowed to withdraw his plea and go to trifdeterson voluntarily disissed his petition with

prejudice, precluding further review. Accardito the Order of Dismissal, after advising

39Spears v. Mullin343 F.3d 1215, 1255 (10th Cir. 2003) (cit@gleman 501 U.S. at 750).
“OFairchild v. Trammel 784 F.3d 702, 719 (10th Cir. 2015) (quotiBgleman 501 U.S. at 750).

10



Peterson of the original charges and the calgimaximum sentence, the trial judge recessed
court and allowed time for Peterson to dissrthe matter with his appointed courf$ehfter the
recess, Peterson, who was under oath, and tirssef asked that the habeas petition be
dismissed with prejudic®. The court advised Peterson o tiprocedural and substantive bars
that will prohibit re-litigationof the issues remanded for esdiary hearing,” and Peterson
advised that he was making “a knowing, intelligend voluntary decision,” to voluntarily
dismiss the petitin with prejudicé’® The Court agrees that Pesen’s voluntary dismissal bars
relitigation of these claims in his federal habpastion. Exhaustion is intended to give the state
courts a full and fair opportutyito resolve constitutional clais before presenting them to
federal court for revieW! The state court never resolved these issues because Peterson
requested that the petition be dismissed bafa@aessues on remand could be fully and fairly
heard and decided.

Reading the petition and thecoed liberally, perhaps Peters argues that he can show
good cause and actual prejudicedngse the trial judge gavenhincorrect advice about his
potential sentence if the pleas withdrawn—the same argument he made in support of
allowing his second or successive petition to prdcddowever, Peterson fails to assert facts
sufficient to establish good cauaed actual prejudice. As ti@ansas Court of Appeals found,
Peterson cannot show that thialtjudge’s advice was incorrett. Further, even if the trial judge
gave Peterson incorrect information, this mfiation did not impede Peterson’s efforts to

comply with state procedural rules. In faw, attempted to file a second or successive state

“Doc. 17-1.

“4d.

“d.

*See O'Sullivan v. Boerckéd26 U.S. 838, 844—45 (1999).

“Peterson v. Kansadlo. 108,848, 2013 WL 5975998, at *2 (Kan. Ct. App. Nov. 8, 2013).

11



court petition, which was deniexh the basis that there werdther exceptional circumstances
justifying a hearing on his secoattempt, nor manifest injuse if a hearing was not providéd.

Peterson’s due process claim under the téeath Amendment also fails because he
never raised it in state couffhe doctrine of procedural detaprevents statprisoners from
circumventing the exhaustion requirement by requitiegn to give stateoairts a “full and fair
opportunity to resolve the claini™ In this case, Petersorddiot give state courts the
opportunity to resolve his claim because he nevsedat in state court. Therefore, Peterson’s
due process claim is also barred by ttoctrine of procedural default.

And Peterson has not made a showingwmatld support avoidance of the procedural bar
in this case. There is no eeitce of any outside influence thmevented Peterson from raising
his due process claim in state door that required him to voluatily dismiss his original state
habeas petition. Peterson also cannot shiwm@gamental miscarriage of justice because he
alleges no facts suggesting he is factually innoc&herefore, even Peterson had timely filed
his federal habeas petition, ltisims are barred by the dockiof procedural default.

IV. Certificate of Appealability

Rule 11 of the Rules Governing Section 225dcBedings requires the Court to issue or
deny a certificate of appealability (“COA”) whereitters a final order adkse to the petitioner.

“A certificate of appealability may issue . . . only if the applicant has made a substantial showing
of the denial of @onstitutional right*® If a petition is dismissed on procedural grounds, “a

COA cannot issue unless the petitioner showh fbt ‘that jurists of reason would find it

“9d.

“’See O’Sullivan526 U.S. at 848 (explaining procedural défdoctrine preserves the integrity of the
exhaustion doctrine).

828 U.S.C. § 2253(c)(2).

12



debatable whether the petition states a valid ctdithe denial of a constitutional right’ and (2)
‘that jurists of reason wouldrfd it debatable whether the distrcourt was correct in its
procedural ruling.”® The Court has dismissed Petersdrabeas petition on purely procedural
grounds. The Court finds thaasonable jurists would nonfl it debateable whether this
Court’s procedural rulings wemmrrect, and the Court thereforentess a COA as to its ruling on
the § 2254 motion.

IT ISTHEREFORE ORDERED BY THE COURT that the Petition for a Writ of
Habeas Corpus (Doc. 4) filed pursuant to 28 U.S.C. § 225EM ED.

IT 1SSO ORDERED.

Dated: December 19, 2016

S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE

“SFrost v. Pryor 749 F.3d 1212, 1230-31 (10th Cir. 2014) (quoStark v. McDaniel529 U.S. 473, 483
(2000)).
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