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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WESLEY L. ADKINS,
Plaintiff,
V. Case No. 15-CV-3215-JAR-KGG
MARSHALL MANNING,

Defendant.

MEMORANDUM AND ORDER

This matter comes before the Court onlitis Motion for Default Judgment (Doc.
26). The Court previously took&thtiff’s motion under advisemeand noted that it would set a
hearing to determine damaded.he Court conditionally grantd®laintiff's request that he be
permitted to submit affidavits regarding damameléeu of presenting evidence at a hearing,
reserving the right to set the matter for an emtéary hearing in the event the affidavits are
insufficient to determine the issues raised in Plaintiff’'s matidtaintiff has now submitted an
affidavit and the Court is prepared to rule. Forrémsons explained in @é below, the Court
grants Plaintiff’s motion in part on the issudliability, but finds it does not have sufficient
evidence before it to issue a default judgneggdinst Defendant for the compensatory damages
requested.
l. Background

This is a civil rights action lought pursuant to 42 U.S.C1883. Plaintiff was an inmate

in the custody of the Kansas Department of Guioas (“KDOC”) at all times relevant to this
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lawsuit? Plaintiff claims that Defendant Marshall Manning, who was a Correctional Officer at
the Hutchinson Correctional Fatfliwhere Plaintiff was housedsed excessive force against
him in violation of his Eighth Amendment rightsinterested Party KDOC filed itdartinez

Report in response to Plaiffit Complaint on December 13, 2086The Report included the
conclusion that “[e]Jven assuming that somedaat beyond what the officer was entitled to do,
the use of force and injury do not risethe level of a@nstitutional violation.”

Defendant failed to answer or otherwggfend against Plaintiff's action under the
Federal Rules of Civil Procedure. Acciorgly, on November 17, 2017, the Clerk executed an
entry of default against Defendgnirsuant to Fed. R. Civ. P. 55fa)lhe Court subsequently
appointed counsel to represent Pifipursuant to 28 U.S.C. § 1915(e)f1)Plaintiff was
conditionally permitted to submit affidavits ireli of presenting evidence at a damages hearing,
subject to the Courd’'review and determination siifficiency of the affidavitd® Plaintiff filed a
Supplemental Memorandum in support of defaudgment, along with an affidavit describing
the incident with Defendant ards injuries resiting therefromt!

. Discussion

Following entry of default, Fed. R. Civ. P. B}2) allows the court to enter default

“4Plaintiff has since been transferred to Biéorado Correctional Facility. Doc. 22.

SPlaintiff's claim against Diendants Merritt, Nickels, VanHoose, a@tine challenging the denial of his
request for protective housing was dismisseddibure to state a claim. Doc. 9.
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judgment. Once default is entered, the defengambt entitled to defend itself on the metfts.
Rather, the court must determine whether thenptfis allegations—taken as true—state a claim
against the defendatt. If the court finds that there is a sufficient basis in the pleadings for
default judgment, that judgment only establislegslity; it does not establish the amount of
damages? Accordingly, the Court accepts as ttbe allegations of Plaintiff's Complaint
regarding Defendant’s use of excessive foroaatation of Plaintiff's rights under the Eighth
Amendment of the United States Constitutionairlff is granted default judgment on these
liability issues.

The factual allegations in the complaint telg to the amount of damages, however, are
not taken as tru®¥. Rather, “[dJamages may be awarded dhtie record adequately reflects the
basis for [the] award via a hearing or a dematistn by detailed affidavits establishing the
necessary factd® However, where the damages olad are capable of mathematical
calculation, Rule 55(b)(2) “does not require tthe district courteceive evidence on the

claimed damages amount before entering defaddfment; rather, the Rule simply allows the

12 QOlcott v. Del. Flood Co., 327 F.3d 1115, 1125 & n.11 (10th Cir. 2003) (citlagkson v. FIE Corp., 302
F.3d 515, 524 (5th Cir. 2002)).

13 See, e.g., Kalinich v. Grindlay, No. 14-1120-SAC, 2014 WL 3740439, at *1 (D. Kan. July 30, 2014)
(“Even after default, it remains for the court to consider whether the unchallenged facts constitute a legitimate basis
for the entry of a judgment since a part in default does not admit conclusions of law.”) (qlotasy. Bentwood
Place Apartments, LLC, No. 09-4035-JAR, 2010 WL 2952393, at *4 (D. Kan. July 26, 20T83)g v. Bean, 600
F. App'x 191, 193-94 (5th Cir. 2015).

14 See, e.g. Hermeris, Inc. v. McBrien, No. 10-2483-JAR, 2012 WL 1091581, at *1 (D. Kan. Mar. 30,
2012);DeMarsh v. Tornado Innovations, L.P., No. 08-2588-JWL, 2009 WL 3720180, at *2 (D. Kan. Nov. 4, 2009).

15 See, e.g., Kalinich, 2014 WL 3740439, at *1 (citinGomdyne |, Inc. v. Corbin, 908 F.2d 1142, 1149 (3d
Cir. 1990);Beck v. Atl. Contracting Co., 157 F.R.D. 61, 64 (D. Kan. 1994)perseded by statute on other grounds
as recognized by Cessna Fin. Corp. v. VYWB, LLC, 982 F. Supp. 2d 1226, 1233 (D. Kan. 2013).

16 Mathiason v. Aquinas Home Health Care, Inc., 187 F. Supp. 3d 1269, 1275 (D. Kan. 2016) (quoting
DeMarsh, 2009 WL 3720180, at *2).



district court to conduct a heag if it believes that additioh&nvestigation or evidence is
necessary®’

This is not a case where damages are liquidateapable of mathematical calculation.
Instead, Plaintiff seeks $250,000 in compensadarmages for pain and suffering resulting from

Defendant’s use of excessive force. “[T]hestogpurpose’ of § 1983 damages is ‘to compensate
persons for injuries that are caused by the deprivation of constitutional rithi&& amount of
damages for a 8 1983 constitutional violation yisitally determined aceding to principles
derived from the common law of tort®”“To that end, compensatory damages may include not
only out-of-pocket loss and other monetary hatms$ also such injuries as ‘impairment of
reputation . . ., personal humiliaticand mental anguish and suffering®”A § 1983 plaintiff
must show proof of actual injyto recover damages, and the damages awarded “must be
proportional to the actual injury incurreéf-”

Although Plaintiff is correct tt courts have granted compensatory damages on default

judgment, he does not cite to, nor did the Coud,fcases that were decided solely by affidavits

in lieu of an evidentiary hearirfg. Because Plaintiff's damageslude mental and emotional

17 Marcus Food Co. v. DiPanfilo, 671 F.3d 1159, 1172 (10th Cir. 2011) (citing Fed. R. Civ. P. 55(b)(2);
Finkel v. Romanowicz, 577 F.3d 79, 87 (2d Cir. 2009)).

¥Memphis Cmty. Sch. Dist. v. Sachura, 477 U.S. 299, 307 (1986) (quotigrey v. Piphus, 435 U.S. 247,
254 (1978)).

9Id. (citations omitted).

20 d. (quotingGertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974 )ee also Jolivet v. Deland, 966 F.2d
573, 576 (10th Cir. 1992) (explaining compensatory damages may include damages for mentalianal emot
distress).

2LJolivet, 966 F.2d at 576 (quotirfgjver v. Pender Cty. Bd. of Educ., 835 F.2d 1076, 1082 (4th Cir. 1987)).

22See, e.g., Keith v. Koerner, No. 11-cv-2281-DDC-JPO, 2016 WL 4541447, at *1, 6-7 (D. Kan. Aug. 30,
2016) (after evidentiary hearing, granting defaudtgjment and awarding 8 1983 compensatory and punitive
damages to inmate who was sexually assaulted by a gdamev. Courtney, No. 04-3255-JWL, 2007 WL
2893587, at *1, 8-9 (D. Kan. Sept. 28, 2007) (after evidentiary hearing, granting default judgment and awarding
inmate § 1983 compensatory and punitive damages on excessive force claim against guard).



distress in addition to his physidajuries, the Court finds that hégfidavit is simply insufficient

to establish the proof necessary for amaiof compensatory damages under § 1983.
Accordingly, the Court concludéisat an evidentiary hearing shdde held to enable the Court
to determine the amount of Plaintiff's compensatory damages that should be awarded in this
case.

IT ISTHEREFORE ORDERED BY THE COURT that Plaintiff's Motion for Default
Judgment (Doc. 26) granted in part. Plaintiff is granted defaujudgment against Defendant
on the liability issue of his 8 1983 excessive force claim; an evidentiary hearing will be
conducted at a date to be determined on theuatrof compensatory damages Plaintiff is
entitled to as a resutif his claim.

IT 1SSO ORDERED.

Dated: September 19, 2018

S/ Julie A. Robinson
JULIE A. ROBINSON
CHIEF UNITED STATES DISTRICT JUDGE




