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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
MICHAEL D. WALKER,
Plaintiff,
V.
Case No. 15-CV-3230-DDC
JAMES HEIMGARTNER, et al.,

Defendants.

MEMORANDUM AND ORDER

The matter comes before the court on petitioner Michael D. Walker’s Petition for Writ of
Habeas Corpus (Docs. 1, 3), the State of HEan&nswer and Return (Doc. 20), and petitioner’s
Traverse (Doc. 24). Petitioner challengessiéde court convictions and sentence for two
criminal counts: (1) first degree murder; andd@ninal discharge of a weapon at an occupied
dwelling.

Petitioner alleges 12 grounds fetief: (1) due process vidlans arising from the trial
court’s decision denying petitiorie motion to suppress statements and evidence discovered
during a police interrogation; (2) due processatioh arising from the trial court’s decision
denying petitioner’'s motion for change of jucd@®) due process viation arising from
petitioner’s sentence both for his convictiongeddny murder and discharging a firearm at an
occupied dwelling; (4) doublegpardy violation arisig from petitioner'ssonvictions for both
felony murder and discharging a firearm abaoupied dwelling; (5) due process violation
arising from the trial court’decision denying defense counsebjections; (6) due process
violation arising from the trial court allowirgylayperson to testify as a gang expert; (7) due

process violation arising from the trial court’s refusal to submit a self-defense or imperfect self-
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defense instruction; (8) due process violadoging from the triatourt’s burden of proof
instruction; (9) prosecutoriahisconduct; (10) sufficiency of ¢hevidence; (11) ineffective
assistance of counsel; and (12) Fourth Amendmwiefation because pétner’'s arrest was not
supported by probable cause. For reasonsamau below, none of these grounds warrant any
relief, and so the court denies his petition.
I. Legal Standard Governing Federal Habeas Petitions

A federal court reviews a state prisoner’slidnge to matters decided in state court
proceedings under the Antiterrorism arfteEtive Death Penalty Act (“AEDPA”")Lockett v.
Tramme) 711 F.3d 1218, 1230 (10th Cir. 2013). This“aetjuires federal courts to give
significant deference to state court decisions” on the medtsA federal court may not grant
state prisoner habeas relief for “any claim thas adjudicated on the merits in State court
proceedings” unless the prisoner can show onkeofollowing: (1) that the adjudication
“resulted in a decision that wasentrary to, or involved an ueasonable application of, clearly
established Federal law, as determined by thpee®ne Court of the United States;” or (2) that
the adjudication “resulted in a decision thaswased on an unreasonable determination of the
facts in light of the evidence presented in the State courtedory.” 28 U.S.C. § 2254(d)(1)—
(2). The phrase “[c]learly established Fedé&al’ refers to Suprem Court holdings, but not
dicta. Lockett 711 F.3d at 1231. An adjudication is “‘crarty to’ a clearly established law if it
‘applies a rule different from the governing laet forth in [Supreme Court] cases, or if it
decides a case differently than [the Supe Court has] done on a set of materially
indistinguishable facts.”ld. (quotingBell v. Cone535 U.S. 685, 694 (2002)).

A factual determination “made by a State court shall be presumed to be correct.” 28

U.S.C. § 2254(e)(1kee also Miller-El v. Cockrelb37 U.S. 322, 340 (2003) (“[A] decision



adjudicated on the merits in a state cond hased on a factual determination will not be
overturned on factual grounds unless [it is] otiyety unreasonable ilight of the evidence
presented in the state-courbpeeding.” (citing 8 2254((2))). The petitioner bears the burden
of rebutting this presumptiosf correctness by clear and camsing evidence. 28 U.S.C. §
2254(e)(1).

The court applies a different standard, hogreto ineffective assistance of counsel
claims. “[l]n a federal habeas challenge &tate criminal judgment, a state court conclusion
that counsel rendered effective assistance ia fiatling of fact binding on the federal court to
the extent stated by 28 U.S.C. § 2254(dttickland v. Washingtol66 U.S. 668, 698 (1984).
“A convicted defendant’s claim & counsel’s assistance was stedgve as to require reversal
of a conviction . . . has two componentsd. at 687. First, “the [pétoner] must show that
counsel’s performance was deficientd. This requires showing thabunsel did not provide
“reasonably effective assistancdd. “Second, the defendant must show that the deficient
performance prejudiced the defens&d’! “This requires showing thabunsel’s errors were so
serious as to deprive thefdadant of a fair trial.”Id.

Il.  Factual Background

The Kansas Supreme Court summarized the facts of petitioner’s state court conviction as
follows:

Walker's convictions and sentencasose from a drive-by shooting in
which 16-month-old Lexus Mathis was molyashot in the abdomen as she slept

on a couch in her family’s living roomThree days after the shooting, Walker

was interrogated by police regarding th®ating. After his admission that he

had driven the vehicle from which shetere fired at the Mathis’ home, Walker

was charged with committing the crimesfeliony murder and criminal discharge

of a weapon. A jury convicted Walker as charged.

On direct appeal, [theKansas Supreme Court] reversed Walker's
convictions after determining the ftriwourt had improperly admitted into



evidence statements made by Walkepatice after Walker had clearly invoked
his Fifth Amendment right to courisguring a custodial interrogationState v.
Walker, 276 Kan. 939, 80 P.3d 1132 (2003) (Walker 1).

The case was remanded and Walker was tried a second time. He was
again convicted of first-dege felony murder and criminal discharge of a firearm.

A detailed description of the facts related to the shooting and the
investigation can be found Btate v. Lowe276 Kan. 957, 80 P.3d 1156 (2003),
in which this court affirmed the corotion of Walker’'s codefendant, Jermane
Lowe. Highly summarized, the evidence/dlker’'s second trial established that
Walker, Lowe, and others le# club at closing. Thgroup dispersed in separate
cars. While some of the group werevidrg around, another car approached and
fired shots. In response, Lowe, Walkerdgerhaps others dded to drive to the
house of a rival gang member and fire dwts at the home. One of these shots
struck Lexus Mathis.

Substantial evidence linked Walkand Lowe to the drive-by shooting.
Jendayi Maples told police she wakkitag to Walker onher cell phone around
3:50 a.m., the approximate time of the shooting. During the conversation she
heard Walker talking to Lowe and heard lWéa ask Lowe if he “got the Tec,” a
semiautomatic weapon. Maples heard t'th#éhe house,” a saxs of about nine
gunshots, and a car speeding away. Ttlenphone line went dead. Frightened,
she immediately called Walker back os bell phone. He assd her everything
was fine but his ears werenging from the shots. Cgthone records verified that
the two were talking at the time Maples reported, which was also the time
witnesses reported hearing th®ts fired at the Mathis’ home.

Also during the investigation, polideund shell casings from three types
of cartridges near the curb directly acréissn the house. The State argued to the
jury that the location of #hcasings indicated that thar had come to a stop while
shots were fired from three guns and then additional shots were fired while the car
was moving away.

There was evidence that on the night of the shooting Lowe was driving a
maroon 1989 Toyota Camry belonging to $&haffer. When Walker returned
the Camry to Shaffer, the windshield was damaged from projectiles and the trunk
latch was broken. Shell casings were found in the car. Ballistics testing revealed
that the casings found in the car wemedi from the same gun as some of the
shells found at thescene of the shooky. The State argued that the physical
evidence of where the shell casings wepated in the carupported a conclusion
that the driver of the cdrad fired shots. Latentnigerprints in the car did not
match Lowe’s or Walker’s.

In his defense, Walker presentee tiestimony of Lowewho denied that
Walker had been with him on the nighttbé shooting. Another witness testified



that Lowe asked the witness to go with him. The witness described the car that

Lowe was driving; the description did nmatch the description of the car which

Walker had driven that night.

State v. Walkerl53 P.3d 1257, 1263-64 (Kan. 2007).

Petitioner appealed his cougtibn to the Kansas Swgme Court through counsel.
Petitioner raised the fallving issues on appeal: (1) hisnéession was involuntary and thus the
district court had erred by refung to suppress the statememntd avidence discovered as a result
of his confession; (2) ¢htrial court judge should have recds€3) the district court erred by
sentencing him for both felony murdend discharge of a firearr§) the district court erred by
using his prior juvenile convictions to incredbe sentence; and (5)tincreased sentence for
discharge of a firearm was unconstitutional lisesit constituted vindictive sentencing. On
March 23, 2007, the Kansas Supreme Court rejected these atguand affirmed petitioner’s
convictions and sentencéd. at 1257.

On March 13, 2008, petitioner filed a motifam post-conviction relief under Kan. Stat.
Ann. 8 60-1507 (“§ 60-1507 motionii) the District Court oBedgwick County, Kansas. His
motion raised four issuegl) he was illegally arrested withioprobable cause; (2) his statements
were obtained in violation of his right to remaitent; (3) the districtourt violated his due
process rights by denying his request to sequesteesses; and (4) he received ineffective
assistance of counsel for not ragsthe first three issues. Qualy 10, 2008, petitioner filed an
amended motion under Kan. Stat. Ann. § 60-150howit leave of the court. The amended
motion raised nine more isssithat are subjects ofigHfederal habeas petition.

On August 28, 2008, the district court denied pmtér's request to amdrhis original
8 60-1507 motion to include his new issuésd, on September 11, 2008, the district court

denied petitioner’s original guiest for relief under § 60-1507.



Petitioner appealed, rang the following claims: (1) no probable cause existed to arrest
the petitioner; (2) his counsel waeffective by failing to move to g@ester a witness; and
(3) the district court erred by denying petiter's request to amend his § 60-1507 motion. On
June 11, 2010, the Kansas Court of Appetiisyaed the district court’s decisioriWalker v.
State 256 P.2d 896, 2010 WL 2545645, at *1 (Kan.Ap. June 11, 2010) (unpublished table
opinion).

Petitioner filed a Petition for Review withe Kansas Supreme Court. On January 20,
2012, the Kansas Supreme Court granted peditis Petition for Review and summarily
reversed the court of appeals’ decision. Kaasas Supreme Court remanded the case for the
appellate court to reconsidepitiff's amended § 60-1507 motion unddrompson v. Stat@70
P.3d 1089 (Kan. 2011).

On remand, the Kansas Court of Appeals fouradl tire issues in patiher’'s amended
8 60-1507 motion were procedurabigrred except for two: (1) vether petitioner was illegally
arrested without probable cause; and (2) whgikétioner received irffective assistance of
counsel when his counsel failedntmve for a withess’ sequestaialker v. State270 P.3d
1229, 2012 WL 686685, at *5-6 (Kan. Ct. App. Feb.2l04,2) (unpublished table opinion). The
court of appeals remanded the case to the distourt to determine those two issues had
merit. 1d. at *6. Petitioner never filed Petition for Review of thi€ansas Court of Appeals’
decision that many of his grounfis relief were time-barred.

On October 26, 2012, the district court derpetitioner’s request farelief on the two
remanded issues. On August 1, 2014, the Kansag Gf Appeals affirmed the district court’s
decision. Walker v. State329 P.3d 1253, 2014 WL 3843084, at *1 (Kan. Ct. App. Aug. 1, 2014)

(unpublished table opinion). Pwtner then filed a Petition fdReview to the Kansas Supreme



Court. On September 14, 2015, the Kansas Supfeoart denied review. Petitioner filed for
federal habeas corpus relief under 28 U.8.2254 in our court on October 23, 2015. Doc. 3.
As stated in his Petition, petitioneaises 12 grounds for relief. &leourt addresses each of them
below.
Il. Analysis
A. Exhaustion and Procedural Default

The State contends that petiier procedurally defaulted @ome of the claims he now
raises. Doc. 20. Procedural default occurs aftlyr a petitioner fails texhaust his state court
remedies, as required by 28 U.S.C. § 2254(b)g&Be O’Sullivan v. Boerckdd26 U.S. 838, 842
(1999) (“Before a federal court mgrant habeas relief to aagt prisoner, the prisoner must
exhaust his remedies in state courtd);at 848 (explaining that court®nsider exhaustion first,
then ask whether the petitioner “has properly ested” his state-court remedies). To exhaust
his state court remedies, petitiofimust give the state courts ofidl opportunity to resolve any
constitutional issues by invokirane complete round of the Stat@stablished appellate review
process.”O’Sullivan, 526 U.S. at 845.

“The exhaustion requirement . . . is groundegrinciples of comity and reflects a desire
to protect the state courts’ roletime enforcement of federal lawCastille v. Peoples489 U.S.
346, 349 (1989) (citation and internal quotation markgted). Like federal courts, state courts
must enforce federal lawO’Sullivan 526 U.S. at 844. A petitioner exhausts his claim once he
“fairly present[s]” the cim to state courtsPicard v. Connor404 U.S. 270, 275 (1971). Itis
“not sufficient merely that the federal habeaplicant has beenrtbugh state courts.Td. at

275-76.



For a federal court to consider a fedexaistitutional claim in a H@eas application, the
petitioner must have fairly preged the claim to the state cosd that the state court had an
opportunity to “pass upon and cect alleged violations of ifgrisoners’ federal rights.”
Prendergast v. Clement§99 F.3d 1182, 1184 (10th Cir. 2012gtion and internal quotation
marks omitted). “A petitioner need not invaledismanic language or cite book and verse on the
federal constitution.”ld. (internal quotation marks omittednstead, the “crucial inquiry is
whether the ‘substance’ die petitioner’s claim has beerepented to the state courts in a
manner sufficient to put the courts on notice of the federal constitutional clan({guoting
Picard v. Connor404 U.S. 270, 278 (1971)).

If a habeas applicant fails éxhaust a claim in state court and those remedies are no
longer available when the appli¢dites the federal habeas digption, the applicant meets the
technical requirements for exhaustion becauseethre no state remedies available to him.
Bowles v. KansadNo. 15-3049-JTM, 2016 WL 3759508, at *1 (D. Kan. July 14, 2016);
Coleman v. ThompspB01 U.S. 722, 732 (1991). But thaaioh is then “subject to dismissal
under the doctrine of procedural defaulBbwles 2016 WL 3759508, at *Xkee also Coleman
501 U.S. at 750. Under this doctrine, a fetleoairt’s review of tle claims that were
procedurally defaulted in stateurt is barred unless the applitaan “demonstrate either cause
and prejudice for the default or that a fundamemiakarriage of justiceould result if his claim
is not considered.’Bowles 2016 WL 3759508, at *lsee also Colema®01 U.S. at 750.

Procedural default occurs in two ways: \{d)en a state court cldga dismisses an issue
on a state procedural ground tlsaboth independent of federal law and adequate to support the
judgment; or (2) when the petitioner fails to exsteavailable state remedies and thus would be

procedurally barred from presenting thsue if it was brought in state couBowles 2016 WL



3759508, at *2. The latter alternative ifl@d anticipatory procedural baMoore v. Schoeman
288 F.3d 1231, 1233 n.3 (10th Cir. 2002) (“*Anticipat procedural bar’ occurs when the
federal courts apply procedural bar to an unasted claim that would be procedurally barred
under state law if the petitioner returrtedstate court to exhaust it.”).

Here, the State of Kansas asserts thaptbeedural bar doctringrecludes several of
petitioner’s grounds for relief. They inclugetitioner’s fifth grounddque process violation
based on the denial of defense counsel’s tibjes); sixth ground (due process violation based
on the trial court allowing a laypson to testify as a gang expeseventh ground (due process
violation based on the failure to provide a self-defense or imperfect self-defense instruction);
eighth ground (due process \atibn based on the burden obpf instruction); ninth ground
(prosecutorial misconduct); and tenth ground (sidficy of the evidence). The State also
asserts that petitioner’s elevemftound for relief (ineffective asgance of counsel) is partially
barred by this doctrine, the lone exceptiombehe witness sequestration issue.

Petitioner raised these claimnshis amended § 60-1507 motioB8ee Walker2012 WL
686685, at *5-6. The district court denied petiids amended motion, and the Kansas Court of
Appeals later affirmed a rulingdhthese claims were time-barred because they did not relate
back to the original motionSee id. Petitioner did not file a Peitin for Review to the Kansas
Supreme Court challenging the diolg that these claims weregmedurally barred. Petitioner
thus has not presented these claims to the higtastcourt in Kansas. So, these claims are
barred by the doctrines of exhéioa and procedural default uske petitioner can meet one of
the two exceptions: (1) causedaprejudice; or (2) a fundamentalscarriage of justice. The

court considers eaaxception below.



1. Cause and Prejudice

The Supreme Court has defined “cause”—th& #lement of this test—as “something
external to the petitioner, something thahnot fairly be attributed to himColeman 501 U.S.
at 753. Two examples of external causes—rtdbated to a petitionme—include: (1) newly
discovered facts or a change ie faw that was not reasonablyadgble to counsel; or (2) some
interference by officials that mda compliance impracticablédurray v. Carrier, 477 U.S. 478,
488 (1986). Petitioner provides nocese or cause explaining why he failed to exhaust these
claims to the Kansas Supreme Court. Becaasgoes not argue cause for his procedural
default, the court need not reack tjuestion of actual prejudic&ee Colemarb01 U.S. at 750.
Petitioner thus has not met the cause apfligice exception to procedural default.

2. Fundamental Miscarriage of Justice

Petitioner also fails to show a decisioot to hear his claims would produce a
fundamental miscarriage of justice. “[T]he famdental miscarriage ofgtice exception seeks to
balance the societal interests in finality, dymand conservation of scarce judicial resources
with the individual interesh justice that arises ithe extraordinary case Frost v. Pryor 749
F.3d 1212, 1231 (10th Cir. 2014) (quotigghlup v. Delp513 U.S. 298, 324 (1995)). To assure
that the fundamental miscarriagkjustice exception is appliedredy, and just in extraordinary
cases, the United States Supreme Court attplies this exception to the petitioner’s
innocence.Schlup 513 U.S. at 322. So, to qualify foetlexception, petitioner must show that
he is actually innocentBousley v. United States23 U.S. 614, 623 (1998). “To make a
credible showing of actual innence, a petitioner must suppors kilegations of constitutional

error with new reliable evidence . . . sufficienstoow that it is morékely than not that no

10



reasonable juror would have convicted thetyeter in the light of the new evidenceFrost,
749 F.3d at 1232 (citations and imtal quotation marks omitted).

Petitioner never asserts that he is actuatiypcent. Also, he never presents any new
reliable evidence to meet the demanding standard establisl&ddty So, petitioner has not
shown that a fundamental miscarriage of justideresult if the court does not consider the
issues asserted in grounds five, six, seven, eigi, ten, and eleven (\Withe exception of the
witness sequestration issue).hus, the procedural default doctripars considering their merits.

Next, the court turns to patiner’s remaining grounds forlref in the following sections.

B. Ground One: Denial of Petitioner'sMotion to Suppress Statements and
Evidence Discovered During a Police Interrogation

Petitioner’s first ground for relief arises fraime trial court’s decision denying his motion
to suppress statements and evidence discovkneng a police inteagation because they
purportedly violated his consitional rights under the Fifth and Fourteenth Amendmerfthe
State asserts that the KanSagpreme Court thoroughly analyzed this claim and petitioner cannot
show that the conclusion eithefl) “resulted in a decision thafas contrary to, or involved an
unreasonable application of, clgaestablished Federal law, as determined by the Supreme
Court of the United States;” or (2) that theuatigation of the claim “resulted in a decision that
was based on an unreasonable determination é&¢kein light of the evidence presented in the
State court proceeding,” such that relief und2284 is warranted. 28 U.S.C. § 2254(d)(1)—(2).
The applicable constitutional standard for determining the voluntariness of a confession

procured during a police int@gation is whether “the confasn [is] the product of an

! The State argues that Petitioner cannot raissugfr Amendment challenge on this issue because

he was provided a full and fair opportunity to litigate this question in the state court proceedings. Doc. 20
at 16 (citingStone v. Powell28 U.S. 465, 494 n.37 (1976)). Pefiter responds that he does not raise a
Fourth Amendment challenge, only claims under thénFiftd Fourteenth Amendments. Doc. 24 at 4.

The court thus considers only plaintiff's Fifth and Fourteenth Amendment theories.

11



essentially free and unconstrained choice by its mal&etineckloth v. Bustamontél2 U.S.

218, 225 (1973). A confession is involuntary if tedendant’s “will has been overborne and his
capacity for self-determinatn critically impaired.”Id. at 225-26. The determination of a
confession’s voluntariness “reqes careful evaluation ofldhe circumstances of the
interrogation.” Mincey v. Arizona437 U.S. 385, 401 (1978). \Wih making this evaluation, a
court must consider the following factors underttitality of the circurstances: (1) the age,
intelligence, and education of the defendanttl{2)length of the detention; (3) the length and
nature of the questioning; (4) whether the defendant was advised of his constitutional rights; and
(5) whether the defendant wasgbgected to physical punishmerfee Schnecklatdl12 U.S. at
226. A court also should evaluate the intertmga considering “the crucial element of police
coercion, the length of the integation, its location, its contiity, the defendant’s maturity,
education, physical condition and mentalltredand whether officers provided him with
Miranda warnings. Withrow v. Williams507 U.S. 680, 693—-94 (1993).

The Kansas Supreme Court thoroughly yredl the voluntariness of petitioner’s
statements during police interrogation udiing appropriate constitutional standaWlalker, 153
P.3d at 1265-69. It considered the relevant faatader the totality of the circumstanc&ee
id. (considering the voluntariness of the statemanlight of petitione’s mental state, the
duration and manner of the interr¢iga, the denial of outside contact, petitioner’s age, intellect,
and background, the fairness of tifécer’'s conduct, and petitions language fluency). After
“examin[ing] the totality of the factors and the circumstances of the interrogation as part of [its]
de novo review,” the Kansas Supreme Court “conclude[d] the statement was the product of
[petitioner’s] free and independent willld. at 1269. The court also concluded that none of the

statements made during the inadmissible poxtfcthe interrogation (aér petitioner invoked his

12



right to counsel) led officers tihe car driven dumng the drive-by shooting, and thus the trial
court did not err by denying petitioner’s nantito suppress evidence from the vehidte.at
1269-71.

In his Traverse, petitioner takes issue veditain parts of the Kansas Supreme Court’s
analysis. First, he asserts that denying ¢omtact with the outside world demonstrates the
coerciveness of his interrogation. Doc. 24 atrbhis direct appeal, hKansas Supreme Court
rejected petitioner's asgmn that he made 17 requests teapwith family members because he
failed to identify the specific requestsdathe record did not support that numbéfalker, 153
P.3d at 1266. But the court recognized that, deast four occasions, petitioner asked to speak
to a family member and officers denied each requdstat 1267.Petitioner does not appear to
challenge this factual finding. He also providesitations to the recortb dispute this factual
finding. The Kansas Supreme Court describedsfecific requests petiner made to speak
with family and determined #t the officers’ refusals wef@aot per se coercive.ld. It
concluded that “neither the numlef requests, the context in which they were made, nor the
police officers’ responses made Walkeriability to communicate coercive.ld.

The Kansas Supreme Court recognized that “[w]hile isolation from the outside world can
be a factor in making an interrd@m coercive, it is to be expext that police will take steps to
limit the ability of potential winesses and suspects to communicate and, potentially, conspire
during an investigation.’ld. In his Traverse, petitioner cottains that officers denied his
requests to speak with his father. Doc. 28.aPetitioner asserts thaits father never was
alleged to have any involvement in the crimiaalivity, and so officers should not have refused
plaintiff's request to speak with himd. But the Kansas Supreme Court explained that

conspiracy can occur not only between thegaitecriminal suspects but also that “such

13



[conspiratorial] communications caccur through intermediarissich as family members.”
Walker, 153 P.3d at 1267. And the court described how petitioner asked to speak to his father
immediately after officers refused to tell himat other witnesses had said to officers—the
timing of which “suggests his motivation for sesioutside contact was to gather information
and, in turn, explains the police officersluctance to grant his requesid. The court’s
discussion and analysis of tegscts was objectively reasonahleder the evidence presented.
Second, petitioner contends tldicers coerced his statentsrby threatening him with
physical harm. Doc. 24 at 5. The Kansapr®me Court also analyzed this claidvalker, 153
P.3d at 1267—69. The court quoted the colloquy betwesrtenant Landwehr and petitioner.
Id. at 1267—-68. Lt. Landwehr was questioning pmtgir about a witness’ allegation that she
heard gunshots during a cell phamversation she had with ge&iner on the night of the
incident. Id. at 1267. From this conversation’s cortteixseems that petitioner was pounding
the table. The colloquy describes pounding noied,Lt. Landwehr told petitioner to sit down
and not to bang on the tablll. at 1267-68. And, he told petitioner that he was going to get
hurt. Id. at 1268. The Kansas Supreme Court concludad'fitn context, it is clear that the
comment about being hurt was rothreat but, rather, conogthat [petitioner] would hurt
himself.” Id. This determination is a reasonable one m@Tig the facts prestad to the court.
Finally, petitioner asserts thtte trial court should hawwppressed the vehicle evidence
that officers located using information gathedenling petitioner’s inteogation. The Kansas
Supreme Court also consiédrthis issue thoroughlyd. at 1269—-71. The court recognized that
petitioner had provided information to officersoabthe vehicle after he invoked his right to
counsel.ld. at 1270. And, thus, those statements were inadmissibleéBut the court also

recognized that suppression of the evidence is goined if officers can tracthe evidence to an

14



independent and lawful sourchl. at 1270 (citingVong Sun v. Unite8tates, 371 U.S. 471,
487-88 (1963)). The Kansas Supreme Court tbesidered whether the evidence that officers
had gathered lawfully would have led law entanent to the vehicle even without petitioner’s
statementsld. The court concluded:

The record shows that, while officers used evidence from both the
admissible and inadmissible portions of [petitioner’s] interrogation to investigate
further into the details of the case, naidhe statements made by [petitioner] in
the inadmissible portion of the interrogatiod lefficers directly to the car used in
the incident. The car was located yomfter law enforcement followed other
leads, conducted interviews of other witnesses, and assimilated independent
information.

The trial court correctly denied gfitioner’s] motionto suppress the
vehicle evidence.

Id. at 1270-71. The court’'s analyssconsistent with federal constitutional law. It also
constitutes a reasonable determination of the facts considering the evidence presented.

In sum, the court finds the Kansas Supedgbourt’s analysis adhe voluntariness of
petitioner’s statements was naintrary to clearly establishedifreme Court law. The Kansas
Supreme Court evaluated the evidence of reanttapplied law consistewith the standard
announced irschneckloth Also, the Kansas Supreme Cosiffactual findings were objectively
reasonable. The court thus deniestipaer’s first ground for § 2254 relief.

C. Ground Two: Denial of Petitioners Motion for Change of Judge

Petitioner next asserts that the trial caumtated his due process rights by denying his
motion for change of judge. Petitioner sought satwf the trial court judge because the judge
had denied petitioner’'s motion for judgment ofjaittal during his first trial. Petitioner also
asserts that the trial judge denied him a faat when the judge stated that he thought that

defense counsel had received telephecends that counsel denied receiving.
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The Supreme Court has held tdae process “requires an abse of actual bias in the
trial of cases.”In re Murchison 349 U.S. 133, 136 (1955). Thus, due process may require a
judge’s recusal when a biasprejudice arises from an extugjicial source—meaning a source
outside the judicigbroceeding at hand.iteky v. United State$10 U.S. 540, 554-55 (1994).
But, a judge’s adverse rulings uygrovide no reason for recusdbee idat 555 (“[J]udicial
remarks during the course of &trthat are critical or disappving of, or even hostile to,
counsel, the parties, or theirses, ordinarily do not support abior partiality challenge.”see
also Green v. Bransori08 F.3d 1296, 1305 (10th Cir. 1997p{sg that “adverse rulings
‘cannot in themselves form the approprigteunds for disqualifidgon™ under the federal
recusal statute, 28 U.S.C. § 144 (quotBrgen v. Dorrell 969 F.2d 915, 919 (10th Cir. 1992))).
Due process requires recusal only when a judgéizggsiare “so extreme as to display inability
to render fair judgment.’Liteky, 510 U.S. at 551.

The Kansas Supreme Court carefully considgetdioner’'s argument that the denial of
his motion for change of judgeolated his due process rightd/alker, 153 P.3d at 1271-73.
The court applied Kansas state law governing recudalThis law is consistent with clearly
established Federal law.né, the Kansas Supreme Court reached a decision based on a
reasonable determination of the facts. Asdaburt explained, petither filed a Motion for
Change of Judge in the district couldl. at 1271. Judge David W. Kennedy, the trial judge,
denied the motionld. Consistent with the state statutorppedure, petitioner filed an affidavit
seeking recusal of Judge Kennedytfor chief judge’s considerationd. The chief judge of the
Sedgwick County District Court—at the time JudRjehard T. Ballinger—reviewed the affidavit
and held an informal hearingd. at 1272. After considering pttiner’s claims, Judge Ballinger

recognized that Judge Kennedy and defense cohadalisagreed on some rulings and events in
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the past, but he concluded that facts did not rise to the leva bias, prejudice, or partiality
requiring recusalld. The Kansas Supreme Court agreed with this finding because the record
failed to demonstrate either thate might reasonably question Judge Kennedy’s impartiality or
the existence of actual bias or prejudice to negrecusal under the Kansas statute. The court
agrees with this conclusion. Petitioner presantsvidence of bias, prejudice, or partiality on
the part of the trial judge that was so extremeithhahdered a fair trial impossible.

The only evidence of bias pebiner cites is the exchanpetween the trial judge and
defense counsel about the receiptertain telephonescords. Doc. 24 at 8. Petitioner asserts
that the trial judge called defensounsel a “liar” when he ded receivinghe records.d. The
record belies that description. The Kansas &uprCourt reviewed the portion of the transcript
that petitioner cited asupport for this assertiorWalker, 153 P.3d at 1272. The supreme court
explained that “[w]hen [defense counsel denitkiving the records], the judge replied: ‘I think
you have. But that doesn’'t make any differencéd” The supreme court also noted that “[t]his
was the extent of the discussion on the mattkt.” Although this exchange shows a
disagreement between the trial judgel defense counsel, it does nse to the level of bias or
prejudice necessary to demonstrate that arialrwas impossible Petitioner thus cannot
establish that he is engt to § 2254 relief under tlsecond ground he asserts.

D. Grounds Three and Four: Double Jeopardy Violation
Petitioner next assertisat the State of Kansas violateid right against double jeopardy

when the trial court sentenced him for two crimeRat is, felony murder and criminal discharge
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of a firearm? Petitioner argues that his sentenoastitutes two punishments for one offense
thus violating the Double JeopardyaGte of the Fifth Amendment.

The Fifth Amendment prohibits multiple punishments for the same cNifralen v.
United States445 U.S. 684, 688 (1980). But “[tlhe same act or transaction may constitute
separate offenses if each offense requires some fact not required to establish thé&ottest.”
States v. Meuli8 F.3d 1481, 1485 (10th Cir. 1993) (citation omitteseég also United States v.
Dixon, 509 U.S. 688, 696 (1993) (“The same-elerad¢@st, sometimes referred to as the
‘Blockburger test, inquires whether each offense eams an element not contained in the
other;” and if two offenses contain identicatmlents, then “they are the ‘same offence’ and
double jeopardy bars additional punishment and successive prosecution.”).

The Kansas Supreme Court considerddipeer’s double jeopaty argument in his
direct appeal. It recognizedat both the felony murder contimn and criminal discharge of a
firearm conviction “arose out of the same coctdaf firing shots athe Mathis’ home” and
“constituted one transactionWalker, 153 P.3d at 1274. But, the court proceeded to consider
whether “by statutory definition thesre two offenses or only oneltl. The court explained
that it usually applies the “same-elemen&t"téo “aid in making this determinationfd. It
discussed the relevant tesidaapplied it to the facts gketitioner’s case:

Under the same-elements test, a court may examine whether the charges in the

complaint or information under differentasiites require[ ] proof of an element

not necessary to prove the other offendé.so, the charges stemming from a

single act do not violate ¢hDouble Jeopardy Clause.

In this case, a same-elements test reveals that each offense required proof
of an element not necessary to prove tither offense. The firearm offense

requires proof that the defendant disclear@ firearm at an occupied dwelling,
while felony murder requires proothat a person wakilled during the

2 This was the only double jeopardy arguntlat petitioner presented to the Kansas Supreme

Court. To the extent petitionasserts any other double jeopardy argnts, the court does not consider
them because they are procedurally barred.
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commission of an inherently dangerdakny. Compare K.#. 21-3401(b) with
K.S.A. 2006 Supp. 21-4219(b).

Id. The supreme court thus concluded that edfdnse required proof of an element not
necessary to prove the other offenkk. Petitioner does not challenge this finding.

Besides the same-elements analysis, thess Supreme Court also considered the
Kansas Legislature’s intent when it enacted tlheveat criminal statutes. After considering the
statutory language, the court carded that “the Kansas Legidlae’s intent isclear: felony
murder and felony discharge of a weapon arended to be separate offenses for which there
can be cumulative punishmentdd. at 1275. Thus, it held that “[d]Jouble jeopardy does not
attach to convictions under the felony-murdetute, K.S.A. 21-3401(band felony discharge
of a firearm at an occupied dwelling, K.S2006 Supp. 21-4219(b), even if the charges arise
from the same conduct.d. And, it concluded that petitionersentences did not violate his
right against double jeopardyd.

The Kansas Supreme Court’s decisionatig petitioner’s dould jeopardy claim was
neither contrary to nor an unreasonable appilbn of clearly established Supreme Court
precedent. Instead, the state court’s decisionceasistent with the long-established Supreme
Court precedent discussed above. The courtdenges petitioner’s thirand fourth grounds for
§ 2254 relief.

E. Ground 11: Ineffective Assistance o€Counsel for Failing to Move for
Sequestration of a Witness

A portion of petitioner’s eleventhround for relief asserts thiis counsel was ineffective
because he failed to move the trialitdfor an order sequestrating a witn@sat petitioner’s

trial, Randall Reynolds, a detective with the WiahPolice Department, sat counsel table with

3 The remaining ineffective assistance claims utigie eleventh ground are procedurally barred as

discussed in Part lll.Aupra
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the prosecutor. He also testdias the State’s last witness dgyits case-in-chief. Petitioner
argues that his counsel was ineffective because he failed to invoke the rule requiring the
separation and sequestration otéxive Reynolds at trial.

When petitioner was tried, no rule in Kansas prohibited a testifying detective from sitting
at the prosecution table at trigbee e.g, State v. Kirkpatrick184 P.3d 247, 258 (Kan. 2008),
abrogated by State v. Samps8A1 P.3d 276 (Kan. 2013) (citikgansas cases that had found
that allowing a detective to st the prosecution’s table at trialnot error). But, in 2013, the
Kansas Supreme Court held that “a trial ¢dwas no discretion tpermit a testifying law
enforcement officer to sit at the prosecution tatdgardless of the practical benefits of that
practice to the prosecutionSampson301 P.3d at 283. Thus, af@ampsonallowing a
testifying law enforcement officer to sit at thesecution table during tfies error, unless the
State can demonstrate that the error is harmlessat 284.

Before the Kansas Supreme Court deciathpsonthe Kansas Court of Appeals
addressed petitioner’'s argument that his ceLwsas ineffective for failing to move for
sequestration of Detective Reynolds. The coomctuded that, even if counsel was ineffective,
petitioner sustained no prejad. The court reasoned:

Assuming arguendo that defense counsgls deficient in not moving for

sequestration of the lead detective at the beginning of trial, it is apparent that

[petitioner] cannot show how he was pregadl by this conduct. In his K.S.A.

60-1507 motion, [petitioner] merely specukatbat because the detective was not

sequestered, he was able to listenlttha testimony and alter and amend his own

testimony to “create evidence ¢onvict” him. Nevertheles, [petitioner] fails to

cite anywhere in # record where the lead detive changed his testimony to

“create evidence” against [petitioner]. Therere two trials held in this case, and

Reynolds (the lead detective) testifiedbath trials about higvestigation in the

case. A review of the record in this case shows no glaring inconsistencies or any

indications of “ceated evidence” between Reyusl first and second trial

testimonies. Simply put, based on the record from the trials in this case,

[petitioner] is unable to establish tha was prejudiced by his defense counsel’s
failure to request Reynolds’ sesgiration early in the trial.
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Walker, 2010 WL 2545645, at *6. The court thuscluded that petitioner’s ineffective
assistance of counsel claim on this issue faildd.

After Sampsonthe Kansas Court of Appeals agaddressed petitioner’s ineffective
assistance of counsel argumewalker, 2014 WL 3843084, at *4—6. The court recited the
federal constitutional standard for showing thatveykx’s representation was so inadequate that
it violates the right to counsel gaateed by the Sixth Amendmend. at *4 (citing Strickland
466 U.S. at 687—-88). The court then congdeéwhether [petitner’s] lawyers were
constitutionally ineffective in filing to anticipate the ruling iBampsorduring the second trial
in 2004 and from then until 2007 whileatihcase was on direct appeald. at *5. “In other
words, could those lawyers have reasiyaredicted the court’s decision 8ampsonthus
rendering their representation of [petitioner] deficient under the Sixth Amendmieht?”

The Kansas Court of Appeals held that deBecounsel was not ineffective for failing to
invoke the rule thaBampsorad not yet decided. The court reasoned:

A criminal defense lawyer typicallyill not be considered constitutionally
ineffective for failing to foresee a ahge in the law gars in the offing.Baker v.
State 20 Kan. App. 2d 807, Syl. 1 3, 894 P.2d 2. denied257 Kan. 1091
(1995); Mayo v. Hendersgnl1l3 F.3d 528, 533-34 (2d Cir. 1994) (under
Stricklandtest, “[c]lounsel is not required torecast changes in the governing
law™); Lilly v. Gilmore 988 F.2d 783, 785-86 (7th Cir. 1993ge Smith v.
Murray, 477 U.S. 527, 536, 106 S. Ct. 2661, 91 L.Ed.2d 434 (1986). This case
entails precisely that sort of situation. As SB@&mpsordecision pointed out, the
court had stated iState v. Kirkpatrick286 Kan. 329, 343, 342-44, 184 P.3d 247
(2008),abrogated by State v. Samps@87 Kan. 288, 301 P.3d 276 (2013), that
the practice of having a law enforcemedvigory witness ataunsel table was to
be discouraged but the district courtentrary position did not amount to an
abuse of discretion and, as a result, was not erroneSampson297 Kan. at
295. InKirkpatrick, the court surveyed Kansas authority and found no published
decisions on the issue. Several unpublished decisions from this court
characterized the practies unobjectionable, whilenather unpublished decision
said it should be discouraged, though stopgyet of declaring it reversible error.
Kirkpatrick, 286 Kan. at 343. AKirkpatrick pointed out, otheurisdictions have
allowed law enforcement officers to be present during trial as advisory witnesses.
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286 Kan. at 342-43%ee Cannon v. Mulli383 F.3d 1152, 1166 (10th Cir. 2004);
United States v. Riddld93 F.3d 995, 997 (8th Cir. 199®pole v. State207
Md. App. 614, 629, 53 A.3d 479 (2012).

Based on the authority governing sequestration of witnesses and the
prevalence of an exception to the rule dodesignated advisory law enforcement
officer, we find that [petitioner’s] lawyers could not have anticipated the ruling in
Sampson At the time of the second triahd the appeal, the Kansas Supreme
Court had not yet issuedirkpatrick, characterizing the practice as disfavored
though permissible. Given the legal landsgaibe lawyers’ failure to invoke the
rule to keep Detective Reynolds from isigf with the prosecutor or to raise the
issue on direct appeal could not bensidered constitutionally ineffective
assistance of counsel. That is true as a matter of law. The district court,
therefore, did not err idenying the claim as presedtma [petitioner's] amended
60-1507 motion.

Id. at *5—6.

Petitioner cites no Supreme Court auttyorecognizing a constitutional right to

sequestration of withessesnd\the court is aware of non&ege.g, Moore v. HornbeakNo. C

09-03092 SBA (PR), 2012 WL 3020192,*7 (N.D. Cal. July 242012) (explaining that “since

there is no Supreme Court authority recogniargpnstitutional righto sequestration of

witnesses, the state court’s rejection of thésraslcould not be contrarty, or an unreasonable

application of, clearhestablished United States Sepre Court authority”).

Instead, petitioner relies on the KassSupreme Court’s decision$ampson Doc. 24 at

10-11. But, the Kansas Court of pgals considered this argumeas,cited above. It concluded

that defense counsel was not deficiintfailing to raise this issue under tB&icklandstandard.

Thus, the state court decision was not conti@grgr an unreasonabdgplication of, clearly-

established United States Supre@umurt authority. The KansasoGrt of Appeals’ decision also

was based on a reasonable determination dattis in light of theevidence presented. The

court thus denies petitionerteventh ground for § 2254 relief.
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F. Ground 12: Probable Cause to Arrest Petitioner

Last, petitioner asserts tHatv enforcement lacked probaldause to arrest petitioner
and thus violated his rights under the Fodtthendment. But, petitioner cannot raise this
Fourth Amendment claim in a habeas corpeistion under existing Supreme Court precedent.
In Stone v. Powelthe Supreme Court held “where thatSthas provided an opportunity for full
and fair litigation of a Fourth Amendment claim, a state prisoner may not be granted federal
habeas corpus relief on the grouhdt evidence obtained in an wmstitutional search or seizure
was introduced at his trial.” 428 U.S. 465, 49916). The Tenth Circuit has interpreted the
“opportunity for full and fair conideration” to include the predural opportunity to raise a
Fourth Amendment claim, the full andrfavidentiary hearing contemplated Bgwnsend v.
Sain 372 U.S. 293 (1963), and that& court’s application dhe correct and controlling
constitutional standardsSee Gamble v. Oklahon83 F.2d 1161, 1164—65 (10th Cir. 1978).

Petitioner never argues that he lacke@pportunity for a full and fair hearing on the
probable cause issue. Insteadchetends that this claim domeet involve a search and seizure
and thus he does not invoke the Fourth AmendmBoc. 24 at 11. The court disagrees. An
arrest is a seizure under the Fourth Amendm8et Ashcroft v. al-Kidb63 U.S. 731, 735
(2011) (“An arrest, of course, qualifiesaseizure’ of a ‘person’ under” the Fourth
Amendment’s prohibition against unreasonable searand seizures). Thus, his probable cause
argument raises a Fourth Amendment claim.

Also, the record shows that petitioner hadlbdnd fair opportunity tditigate this Fourth
Amendment claim. Petitioner presented thedgsuhe trial court in his Kan. Stat. Ann. § 60-
1507 motion. Petitioner’'s coundelly briefed the issue and@ued the matter at a hearing

before the district court on October 5, 2012. At the conclusion of the hearing, the district court
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found that probable cause existed to arrestipedét, and it denied the requested relief.
Petitioner then had thegportunity to appeal the issue didgdb the Kansas Court of Appeals
with the assistance of newly appointed counBetitioner’s counsel fully briefed the issue for
the appellate court’s considémm. The Kansas Court of Appeals sufficiently considered the
issue and denied petitieris claim for relief. See Walker2014 WL 3843084, at *6-8. In its
opinion, the Kansas Court of Appeals @@ably applied the correct and controlling
constitutional standardSee id(citing lllinois v. Gates 462 U.S. 213, 234-35 (1983Jijchigan
v. DeFillippo 443 U.S. 31, 37 (1979Qunaway v. New Yorki42 U.S. 200, 208 n.9 (1979)
(further citations omitted)). Under these fadhe State provided petitioner a full and fair
opportunity to litigate his Fourth Amendmenaich. Thus, the court cannot grant petitioner
federal habeas relief for any Fourth Amendmaolation based on his probable cause argument.

Even if petitioner's Fourth Amendment claim is not barre&tpne v. Powelkhe court
observes that petitioner fails $tow that the Kansas CourtAppeals’ decision on this issue
was based upon an unreasonable applicati®@upfeme Court precedt or involved an
unreasonable determination of the facts. Asresequence, petitioner slerves no relief on the
twelfth ground he asserits his § 2254 petition.

IV.  Evidentiary Hearing

Petitioner has filed a Motion for Evidentiardearing (Doc. 25). The court denies the
motion because no need existetmduct an evidentiary hearingee Anderson v. Attorney Gen.
of Kan, 425 F.3d 853, 859 (10th Cir. 2005) (“[A]n egittiary hearing isnnecessary if the
claim can be resolved on thecord.” (citation omitted))see also Schriro v. LandrigaB50 U.S.
465, 474 (2007) (“[1]f the record refutes the applitafactual allegationsr otherwise precludes

habeas relief, a district court is notjuéred to hold an evihtiary hearing.”).
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V. Certificate of Appealability

Under Rule 11(a) of the Rules Governing $etP254 Cases, “[t]he district court must
issue or deny a certificate of appealability when it enters a final order adverse to the applicant.”
“A certificate of appealability may issue . . . only if the applicant has made a substantial showing
of the denial of a constitutiohaght.” 28 U.S.C. 8§ 2253(c)(2). To satisfy this standard, the
movant must demonstrate thag&sonable jurists wadifind the district court’s assessment of
the constitutional claims debatable or wron®4aiz v. Ortiz392 F.3d 1166, 1171 n.3 (10th Cir.
2004) (quotinglennard v. Dretkeb42 U.S. 274, 282 (2004)).ItAough this standard does not
require a movant to demonstrate that his appeal will succeed, he must “prove something more
than the absence of frivolity tine existence of mere good faithMiller-El v. Cockrell 537 U.S.
322, 338 (2003) (citation and internal quotatiorrkeamitted). “This threshold inquiry does
not require full consideration ofeffactual or legal bases addu@edupport of the claims. In
fact, the statute forbids it.Id. at 336. The rulings that the colias made here are not the type
that reasonable jurists could débar would concludevere wrong. The court thus declines to
issue a certificate of appealability for this Order.

IT IS THEREFORE ORDERED BY THE COURT THAT Michael D. Walker's
Petition for Writ of Habeas Cpus (Docs. 1, 3) is denied.

IT IS FURTHER ORDERED THAT petitioner’'s Motion for Evidentiary Hearing
(Doc. 25) is denied.

IT IS SO ORDERED.

Dated this 31st day of March, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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