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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RAMONA I. MORGAN, )
Petitioner, )
)
) CIVIL ACTION
V. )
) No. 15-3241-KHV
STATE OF KANSAS, et al., )
)
Respondents. )
)

MEMORANDUM AND ORDER

Pursuant to 28 U.S.C. § 2253p se petitioner RamonaMorgan seeks a writ of habeas
corpus, claiming various constitutional violatioassing out of her state court convictions for

second degree murder and aggravated battery. Petition For Writ Of Habeas(Domud ) filed

October 16, 2015. For the reasons stated below, the Court denies the petition.

Factual Background

The Kansas Court of Appeals set out in di¢ha evidence at trial, see State v. Morg2®il

P.3d 587 (May 28, 2010). The Court briefly summarizes the evidence as follows:

In September of 2007, a work crew wasuracing a portion of a highway in Douglas

U

County, Kansas. Only one lane of traffic was operetacles. Flaggers directed traffic at each end
of the marked construction zone, and a pilot car led the vehicles in the open lane.

On the morning of September 11, 2007, sewsakers saw a dark-colored truck driving
northbound through the construction zone with two femacupants. They noticed that the trugk
was not following a pilot car and was traveling viarst. Two crew members motioned for the trugk
to slow down, but it accelerated. The truck swerved towards crew foreman Rollin Jenser], whc

jumped behind a resurfacing machine and threw a cup of coffee at the truck.
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About 30 to 45 minutes later, the crew g&ai& same truck driving southbound in the“saf
lane” where workers were operating machinekynanda Hopper was working as a flagger at t
north end of the zone, and saw the truck accelasaiteapproached. She tried to stop the truck
hitting the front passenger side headlight vh#tr flagger paddle, buhe truck continued to
accelerate through the safe lane. Crew member @sega-Bautista attempted to slow the truc
by signaling to the driver, but the truck accelerated and drove past him. Another crew mg
Curtis Delzellalso tried to get the driver’s attention by waving his arms, but the truck continug
accelerate through the zone. The truck struck Delmgiting his left footand leg. The truck then
hit two of the crew members, Rolland Griffith afigrone Korte, who both died from their injuries

Shortly after the incident, Trooper Todd Brooks received a call for assistance 3
description of the vehicle involved. He sawuwack matching the description and pursued it wit
emergency lights and siren turned on. Brooksyed the truck for 25 miles at speeds up to
miles an hour. He eventually stopped the trutdrddw enforcement officers placed stop sticks ¢
the road. Brooks identified the driver as Ramblumaigan and the passenger as Morgan’s daught
Sabrina Morgan.

The Douglas County district attorney chargraimona Morgan with two counts of reckles
second degree murder for the deaths of Griffitd Korte, in violatioof Kan. Stat. Ann. § 21-3402
(repealed) and one count of reckless aggravated battery for the injuries to Delzell, in violat

Kan. Stat. Ann. § 21-3414 (repealéd).

! In 2010, the Kansas legislature recodified Kansas Criminal Code and repeals

the prior code, including K5.A. 88 21-3402 and 21-3414. Semvs 2010, ch. 136, 8307, eff. July
1, 2011.
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In September of 2008, the state court heldtjial. The government presented testimor,
by Trooper Brooks and surviving construction crev@mbers who had witnessed the incider

Forensic experts testified that blood and other nateollected from the front of Morgan’s truck

matched the DNA of Griffith and Kte. The government also inttuced evidence that the truck

computer indicated that the truck was traveling 51 miles per hour when it struck the wo
Sabrina briefly testified under subpoena duthgprosecution’s case and acknowledged being
unwilling witness. In very general terms, Sahrtestified about the events that Morgan lat
testified about.

Morgan testified at trial as follows: Inugust of 2007, she had sold her farm in Chewa

Washington. On September 7, stmel her daughter Sabrina left #ington to drive to Missouri

to purchase a small farm property near Eldridgessouri. When they arrived at the Missourji

property on September 10, Morgan saw the prgdertabout five minutes, decided that it wa
unacceptable, and left. She decided to travel ba¥iashington to live ih her sister while she

looked for another property. After leaving the Miss property, she saw foar five vehicles on

the side of the road with peeplalking on cell phones and pointinghatr. Some of these vehicles

began to chase her, or tried to stop her or ruoffigne road. One of the drivers held a gun out tf
window of his SUV and shot at her truck. Whskre got to Buffalo, Missouri, Morgan called 91

and reported these incidents.

2 As the Kansas Court of Appeals stated in ruling on Morgan’s appeal of her
habeas petition, “although Sabrina’s demeanor in yasgifs difficult to assess from the transcript
comments in the record from both the prosecutdidorgan’s trial lawyer suggest they considere
Sabrina to be a weak, unpersuasive witness."Megan v. State336 P.3d 922 (Table), 2014 WL
5609935, at *2 (Kan. App. Oct. 24, 2014).
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Over the next few days, Morgan experiensederal other unusual events which caused her
to fear for her safety and that of Sabri&arly on the morning of September 11, 2007, she checked
out of a hotel in Gardner, Kansas just two houer ahe had checked indaise she was afraid that
the Missouri gang had followed her to the hotele Bacame lost as she tried to find the interstate
highway to head back to Washington. She aggned the construction zone in Douglas County and
was coming to a stop when a flagger started hitting her truck with a pole. Sothearthrew
gasoline at her truck and started pelting the truck with objects. She was trying to escape and we
extremely scared, so she drove quickly through the construction zone because she believed|that t
people in the zone were the same people who hadadhas truck in Missouri. She struck what she
thought were grey and orange barricades, but she did not hit any people with her truck.

After that, she saw a car close behind abrina said that it looked like a police car, biit
Morgan was scared so she did not stop. Morgartisaidhe car did not have a light bar on top, like
police cruisers do. Sabrina placed a cell phone célliao try to confirm that a law enforcement
officer was behind them. Morgan stopped th&ygictruck when she approached a roadblock and

could readily identify a police officer there.

Morgan’s counsel did not introduce evidemnae&orroborate testimony about the Missouf

gang by Morgan and Sabrina.

-

On September 9, 2008, a jury found Morgaiitgof two counts of second degree murde
and one count of aggravated battery. On Muwer 12, 2008, the trial court sentenced Morgan|to

315 months in prison.




Procedural Backaround

Morgan filed a direct appeal of her convictenmd sentence in the KassCourt of Appeals.
She asserted that the district court erred iadh)itting footage of Morgan’s statements to the ne
media; (2) excluding evidence that a matesigthess (Hopper) was biased; (3) responding to ju

guestions regarding instructions on “state afidiiand “extreme indifference to human life;” ang

i

(4) including prior convictions in Morgan’s criminal history score. She also asserted cumulative

error. The Court of Appeals found only harmless error and upheld Morgan’s convictiong

sentence. State v. Morgdyo. 101769, 2010 WL 2245604 (Kamp@ May 28, 2010), rev. denied

290 Kan. 1101 (2010).

Morgan then filed a motion for post-convictialief under the Kansas habeas corpus staty
Kan. Stat. Ann. 8 60-1507, alleging ineffective assistanf trial and appellate counsel. In Augug
of 2012, the district court held an evidentisaring on the motion and issued a lengthy writtg
decision rejecting Morgan’s claims. Sewte v. MorgayNo. 11-C-525, Douglas Cty. Kan. Dist
Court, Nov. 7, 2012 (unpublished). Morgan appealed, setting forth three arguments. Firg
argued that her trial lawyer was ineffective becdngseid not object to admission of the news repd
on grounds that the prejudicial impact of sivmyvMorgan in prison clothes and handcuffe
outweighed the probative value of her statements. Second, she argued that trial coung
ineffective when he failed to offer a recardiof the 911 call which Sabrina made as Troop
Brooks tried to stop their pickup truck as it decaway from the construction zone. Third, sh
argued that appellate counsel was ineffective bedsdrl not assert that the prosecutor’s repeat

use of the phrase “we know” to introduce wals representations during closing argume

constituted prosecutorial misconduct. The Kai@@ast of Appeals denied post-conviction relief.
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On October 16, 2015, in thSourt, Morgan filed a Petition For Writ Of Habeas Corpt

(Doc. #1) asserting 12 grounds for relief. Kdarch 30, 2016, the Court issued_an Order To Shq

Cause(Doc. #6) which directed petitioner to shovatlshe had exhausted state court remedies

S

DW

on

all 12 grounds raised in her petition. The Court stated that if petitioner had not exhausted all

12 claims, she could dismiss her unexhausted claims and proceed on the exhausted claim

Court would dismiss the entire petition as mixed. Doc. #4_ at Risees v. Webeb44 U.S. 269,

273 (2005) (federal district courts may not adpatke mixed petitions for habeas corpus). Petition
responded that she chose to continue witheghausted claims and to dismiss six unexhaust

claims. _Seéviotion To Continue PetitiofDoc. #5) filed April 6, 2016 at 1; Response To Ords

(Doc. #8) filed May 13, 2016 at 1-2.

Standards For Habeas Petitions Under 28 U.S.C. § 2254

The Antiterrorism and Effective Death Penalty Act (“AEDPA”), codified in relevant par

28 U.S.C. § 2254, governs the Court’s reviemder Section 2254, the Court may not issue a Writ

of habeas corpus with respect to any claimttatstate court adjudicated on the merits unless t
adjudication
(1) resulted in a decision that was gamny to, or involved an unreasonable
application of, clearly established Fedéaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. 2254(d)(1), (2); s€harlton v. Franklin503 F.3d 1112, 1114-15 (10th Cir. 2007).

Under the “contrary to” clause, the Court mague a writ of habeas corpus only if (1) th
state court arrived at a conclusion opposite & tbéached by the United States Supreme Court

a question of law, or (2) the state court decithedcase differently than the Supreme Court on a
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of materially indistinguishable facts. Gipson v. Jordare F.3d 1193, 1196 (10th Cir. 2004).

Under the “unreasonable application” clause, tharCmay grant habeas relief if the state court

“correctly identifies the governing legal rule bpipdies it unreasonably toelfacts of a particular

prisoner’s case.”_Williams v. Tayld529 U.S. 362, 407-08 (2000). T@eurt may not issue a writ
simply because it concludes, in its independent judgment, that the state court applied ¢learl
established federal law erroneously or incorrecéither, the application must have been objectivgly
unreasonable. Se@ at 409-11.

The Court presumes “that factual determinatimasle by the state court are correct, and the
petitioner bears the burden obrdting this presuntmn with clear and convincing evidence.’

Martinez v. Zavargs330 F.3d 1259, 1262 (10th Cir. 2003). Thissumption does not extend t@

legal determinations or to mixegiestions of law and fact. Id-hat is, the “deferential standard of
review does not apply if the state court emplogrelwrong legal standard in deciding the merits

of the federal issue.”__ldquoting_Cargle v. Mullin 317 F.3d 1196, 1202 (10th Cir. 2003)).

Ultimately, this Court’s review of the statewrt proceedings is quite limited, as Section 2254(d)
sets forth a highly deferential standard for evaluating state court rulings. Frost y.7R6/6t3d
1212, 1222 (10th Cir. 2014).

A state prisoner may not obtain federal habeas relief unless the petitioner “has exhausted th

—F

remedies available in the courts of the Stag8"U.S.C. § 2254(b)(1)(A). The Tenth Circuit Cou

of Appeals recently explained the doctrai@rocedural default in detail. S€eiffin v. Scnurt 640

F. App’x 710, 716-17 (10th Cir. 2016). Four aspagitthe exhaustion requirement contribute {o
the doctrine of procedural default. &t.716. First, “state prisonaraust give the state courts ong

full opportunity to resolve any constitutional isstby invoking one complete round of the State['s




established appellate review process.” Tah do so, the prisoner must seek discretionary revi

of the constitutional issue she wishes to pursuder Section 2254 in the state’s highest court

here, the Kansas Supreme Court. $&xcond, the prisoner must “fairly present” her claim in egch

appropriate state court, thus alerting that ttmthe federal nature of the claim. (drisoner must
present “substance” of claim taagt courts so as to put courts on notice of federal constitutig

claim); seePrendergast v. Clements99 F.3d 1182, 1184 (10th Cir. 2012). Third, procedu

default may arise from anticipatory procedural bar. Generally, a federal court should di
unexhausted claims without prejudice so that the petitioner can pursue available statg
remedies. But if the court to which petitioner shpresent her claims to meet the exhausti
requirement would now find those claims proceduradiyred, “there is a procedural default for th
purposes of federal habeas review.” Grifed0 F. App’x at 716. Fourth, federal courts do n

address issues that petitioner defaulted inestaiurt on an independent and adequate st

nal

al
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procedural ground, unless petitioner can demonstrate “cause and prejudice or a fundament

miscarriage of justice.” ldat 717 (citing Cummings v. Sirmors06 F.3d 1211, 1224 (10th Cir|
2007)).
Analysis
Petitioner asserts six grounds for habeas caogigs: (1) the trial court improperly admitted
a video of a televisiomewscast which showed petitioner shackled and dressed in an or

jumpsuit; (2) the trial court improperly exclud&gdm evidence a recording of Sabrina’s 911 ca

ange

(3) prosecutorial misconduct during closing argument; (4) ineffective assistance of trial éoupsel;

3 Petitioner alleges that trial counsel was ineffective because he failed to (1)

admission of a 911 call; (2) object to prosecuatianiisconduct during closing argument; (3) reque
(continued...)
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(5) the trial court improperly relied on prior convictions in calculating her criminal history sq
and (6) admission of perjured testimony by Amanda Hopper.
l. Admission of News Video

Evidence at trial included a news video offiglan speaking to the press while shackled a
dressed in an orange jumpsuit. Petitioner claims that admission of treseidolated her due
process right to a fair trial. Respondents assatiabtitioner procedurally defaulted this claim. A
trial, petitioner only objected to the news videgoounds that it was hearsay. On appeal, petitior
asserted that the video violated her due processtaghfiair trial, but the Kansas Court of Appeal
found that she had procedurally defaulted the daegss issue because she did not raise it at tr
Morgan 2010 WL 2245604, at *3 (noting that trial objectidosideo were matters of purely statg
evidentiary law). Respondents argue that thixg@dural default represents an independent 3

adequate state ground barring federal review. (Gdeman v. Thompse®m01 U.S. 722, 729-30

(1991).
A state rule “is independent if it relies on st&w rather than federal law and is adequg

if it is regularly followed and applied evenhandedly.” Zimmer v. McKi8¥F. Supp.2d 1153,

1158 (D. Kan. 2000). The independent requiremenetsf the last court that rendered a judgme

in the case clearly and expresslgtstl that its decision rested upmstate procedural bar. Harrig

v. Reed 489 U.S. 255, 263 (1989). The adequate requireimemtt if the state procedural rule i$

a “firmly established and regularly followed statactice” and applied to all similar claims in af

3(...continued)
a jury instruction on involuntary manslaughteadssser included offense; (4) object to admissi
of the news video which showed petitioner in an orange prison jumpsuit and shackles; (5) r
a jury instruction on the defense of compulsion and (6) inform petitioner that he was “on dr
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evenhanded manner in the majority of cases. Messer v. Robéis3d 1009, 1015 (10th Cir.

1996).

Here, the Kansas Court of Appeals clearly and expressly stated that petitioner’s clajm on

appeal was barred because state procedural rules required a timely and specific objection

petitioner did not make._ Morga2010 WL 2245604 at *3. This is a firmly established and
regularly followed rule which Kansas courts applgimilar claims in an evenhanded manner in the

majority of cases._See, e$tate v. Breedlove?295 Kan. 481, 490, 286 P.3d 1123, 1130 (2012)

(party may not object on one ground at trial #reh argue another on appeal); State v. Si289

L whic

Kan. 72,104,210 P.3d 590, 610 (2009). Thus, petitioner’s claim is defaulted by an independg¢nt an

adequate state procedural bar, and this Conrtataconsider it unless petitioner can show cause

her default and actual prejudice, or demonstraettte Court’s failure to consider the claim wil

result in a fundamental miscarriage of justice. Murray v. Cad¥arU.S. 478, 488-89, 496 (1986)|

for

Petitioner has not shown cause for her defaettause she does not point to an external

factor that prevented her from raising a guecess claim regarding admission of the vide
Coleman 501 U.S. at 753. To the extent petitioner asserts that counsel’s failure to raise th
process objection constitutes cause, she must show that counsel was constitutionally inef

under_Strickland v. Washingtpa66 U.S. 668 (1984). As set forth in a separate discussion be

D.

e due

fectiv

ow,

she has not shown ineffective assistance of counsel, and thus cannot show cause for her defaull

Even if petitioner could showause, she cannot show actual prejudice. At trial, fhe

government presented overwhelming evidence of guilt: a number of witnesses testifie(

petitioner drove her truck at a high speed through the construction zone in which workers
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present. Petitioner did not dispute that testign The Court finds no reasonable probability th
the jury would have returned a different verdict if the video had not been admitted.

Petitioner also cannot show a wasriage of justice. Carried77 U.S. at 496-97. To show

a miscarriage of justice petitioner must demonstrate that the error complained of probably reg

in the conviction of an innocent person. Bousley v. United S284J.S. 614, 623 (1998). Giver
the extremely strong evidence of guilt, petitioner cannot meet this standard.
. Exclusion Of 911 Call

The trial court excluded evidence of Sabrirgf4 call, and petitioner asserts that this rulir
violated her due process right téa# trial. At the state courtVel, petitioner only raised this issug
as part of her claim of ineffective assistanceafnsel. Therefore, to the extent petitioner seeks
raise it as an independent constitutional claimpnibisexhausted and is procedurally defaulted. S

O’Sullivan v. Boerckel526 U.S. 838, 845 (1999) (failure to pretselaims to state courts to allow

them fair opportunity to act on claims defaults claims for federal habeas purposes). To the
that petitioner raises the exclosiof the 911 call as part of her ineffective assistance of cout
claim, the Court addresses it below.
[11.  Prosecutorial Misconduct

Petitioner asserts that prosecutorial miscohducing closing argument violated her du

process right to a fatrial. Specifically, she complains that the prosecutor repeatedly used

phrase “we know” to introduce various representatiand that the prosecutor thereby engaged|i

misconduct. At the state court level, petitioneryordised this issue as part of her claim g

ineffective assistance of counsel. Thus, to thengxteat she attempts to raise the merits of tf

prosecutorial misconduct claim as an independeotind for federal habeas relief, it has beg
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procedurally defaulted. Seé@& To the extent that petitioner raises the prosecutorial miscond
claim as part of her ineffective assistance of counsel claim, the Court addresses it below.
V. Ineffective Assistance of Counsel

Petitioner asserts that trial counsel “made nwueerrors during trial which resulted in thg
outcome of trial.” _Se@etition(Doc. #1) at 9. Specifically, she asserts that trial counsel faileq
(1) gain admission of the 911 call; (2) objecptosecutorial misconduct during closing argumer
(3) request a jury instruction on involuntary manslaughter as a lesser included offense; (4)
to admission of the news video which showetitipaer in an orange prison jumpsuit and shackle
(5) request a jury instruction on the defense afolsion and (6) inform petitioner that he was “o
drugs.”

The Court reviews petitioner’s claims of inetfive assistance of counsel under the famili
framework laid out in Strickland66 U.S. at 687-88. Petitioner must show both that her couns
performance “fell below an objective standawfl reasonableness” and that “the deficief

performance prejudiced the defense.”, &gtcordHooks v. Workman606 F.3d 715, 723 (10th Cir.

2010).

This Court’s review of counsel’s perimance is “highly deferential.” Hook806 F.3d at

723. “[Clounsel is strongly presumed to have reed@dequate assistance and made all signific

decisions in the exercise of reasongirlEessional judgment.” Byrd v. Workmasv5 F.3d 1159,

1168 (10th Cir. 2011). “To be deficient, therfpemance must be outside the wide range
professionally competent assistance. In othedsjat must have been completely unreasonab
not merely wrong.”_Hook$06 F.3d at 723 (citations and intaekquotation marks omitted). The

Supreme Court requires the Court to make “every effort . . . to eliminate the distorting effe
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hindsight” by indulging in a stng presumption that counseited reasonably. Stricklambé U.S.

at 689. Petitioner bears a heavy burden of ovemgihie presumption that counsel’s actions wefe

sound trial strategy. Byr@é45 F.3d at 1168.

Furthermore, in a Section 2254 proceeding, petitioner faces an even greater challenge

because this Court defers not only to the attdsn@gcision in how to best represent a client, b
also to the state court determination tlmatresel’s performance was not deficient. Tdhus, review
of a habeas claim of ineffective assistarmfecounsel is “doubly deferential.” Knowles v,

Mirzayance 556 U.S. 111, 123 (2009). This Court may grant habeas relief on an ineffe

assistance claim only if the state court deteation on the issue involved “an unreasonabje

application” of clearly established federal law. Feest 749 F.3d at 1223.

A. Failure to Introduce 911 Call

In the state habeas proceeding, thstritit court applied the Stricklarahalysis and found

that trial counsel’s failure to introduce evidence of the 911 recording was objectively unreaso

but that the error did not prejudice petitioner. diota on appeal, the Kansas Court of Appe3

agreed with the district court’s finding thamsel’'s performance was objectively unreasonable

noted that petitioner did not include the recorddfithe 911 call in the record on appeal, and th

ut

ctive

nable

S

put

LIS

the appellate court could not make any “reasoned assessment” of potential or actual prejudice

Morgan 2014 WL 5609935 at *8. Thus, in the state habeas appeal, petitioner procedurally defaultec

the prejudice prong of the Stricklaadalysis, and also defaulted it for federal habeas purposes.

4 Even if the Kansas Court of Appedlad reached the prejudice prong, responde

hts

point out that even without the 911 recording, the defense was able to elicit testimony about the ca

and further, in light of the other evidence prdedrby the State and thefdese, evidence of the
actual recording would not have changed thecaue of the trial. This was a reasonab
(continued...)
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B. Failure To Object To Prosecutorial Misconduct

Petitioner next claims that trial counsel paed ineffective assistance when he failed
object to alleged prosecutorial misconduct duringistpargument. In her state habeas proceedin
she presented this as a claoh ineffective assistance dppellate counsel for not raising
prosecutorial misconduct on appeéaPetitioner thus did not exhaust the ineffective assistancs
trial counsel claim, and the Kansas courts \wawdw find such a claim procedurally barred. S¢
Bland 459 F.3d at 1012. Moreover, petitioner hasderhonstrated cause or prejudice or shov
that this Court’s failure to consider this clainilwesult in a fundamental miscarriage of justice

C. Failure To Object To Admission Of News Video

Petitioner claims that trial counsel wasfieetive for failing to properly object to the

admission of the news video of petitioner. The video showed petitioner in shackles and

o

b Of

be

DrisSor

clothing as she answered a reporter’'s questions while officers escorted her into the courfhoust

Counsel objected to the video on hearsay grouatlsger than on grounds of undue prejudice. T
trial court overruled the hearsay objection. &ppeal, the Kansas Court of Appeals found th

petitioner had defaulted a due process challenge.

%(...continued)
determination and a reasonable application of Stricklahtler the deferential AEDPA standard
reasonable jurists could agree with the state distaurt and therefore, its decision must stand

> The Kansas Court of Appeals found thdiile some of the prosecutor's comment
were improper, they did not deprive petitioner of a fair trial. Morg@a4 WL 5609935, at *9-12
(based on clear evidence against petitioner andnabsaf solid defense, “near certainty” tha
improper argument could not have caused jurotwvict). Because the claim would not hav
succeeded on appeal, the Kansas Court of Appeldghat petitioner’s appellate counsel was n
ineffective. _1d.at *12 (duty of adequate representation does not require lawyer to @
unmeritorious claims)
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In her state habeas petition, petitioner asserted that her counsel was ineffective for
to object to the video on due process grounds.trideourt found that counsel’s performance wa
deficient, but that petitioner could not show prejudice because of the overwhelming evidence &
her. On collateral appeal, the Kansas Couljopfeals expressed doubt that a due process challe
to admission of the video would have succeededfamd that even if counsel made a mistake,
“quite arguably did not fall below the levef advocacy required by the Sixth Amendment
Morgan 2014 WL 5609935, at *6.The Kansas Court of Appeals also noted that petitioner b
significant responsibility for the video: had shestopped to answer the reporter’s questions, the
would have been no relevant video to admit. Gadven the circumstances, it is not reasonably clg
that a due process challenge would have succeeded at trial, so counsel could have rea
concluded that such a challenge would fail and declined to raise itBBys&e645 F.3d at 1168.
Thus, it is not obvious that objectively reasonable counsel would have raised such a challe

Even if counsel’'s performance was deficigatitioner cannot show prejudice. The Kansi

Court of Appeals concluded that “[t]he evidencaiagt [petitioner] was overwhelming in this case

especially considering that the reckless secompledemurder charges did not require the State

prove intentional killings but rather deaths occurring ‘under circumstances manifesting ex

indifference to the value of human life.”” _Morga2014 WL 5609935, at *6 (quoting Kan. Stat.

Ann. 8§ 21-3402(b)). Multiple witsses testified that petitioner drove her truck at a high sp
through the construction zone in which workers were present. Petitioner did not disput

testimony; her defense was that she did what she did because she was in fear for her life fro

6 The Kansas Court of Appeals correctly notiealt the situation differed from case
in which a criminal defendant was forced to appear shackled and in prisan gautt. Morgan
2014 WL 5609935, at *5.
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mysterious road gang. The Kansas Court of Appeals reasonably found no reasonable pro
that the jury would have returned a differeetdict if the video had not been admitted. at*6-7.

D. Defaulted Claims Of Ineffective Assistance of Counsel

Respondents assert that petitioner has defaulted the following claims of ineffe
assistance: (1) failure to request a jury ingtaunoon involuntary manslaughter; (2) failure to reque
an instruction on the defense of compulsion; ahtbfRire to inform petitioner that counsel was “of

drugs.” Petitioner did not raise any of these claimken collateral appeal to the Kansas Court

habilit

ctive

St

L

Df

Appeals, and therefore, they are unexhaustedthémn under Kansas state procedural rules, the

state court to which petitioner must present henwdan order to meet the exhaustion requireme

would now find these claims procedurally barred. Thus, the claims are procedurally default

! Petitioner alleges that her attorney, William Rork, was “on drugs” and that

performance was so affected as to rise to d levimeffective assistance of counsel. Rork h3
surgery before the start of trial, and duringltha took pain medicine (including morphine) an
other prescription drugs to treat cancer. Petitioheges that as a result, Rork (1) had drool on H
face during voir dire; (2) used profanity aftediaagreement with a prosecutor and (3) seemeg
be performing below his normal skill level.

Petitioner raised these issues at the Se6flebh507 hearing in the Distt Court of Douglas
County, Kansas. Rork testified that his medication did not affect his ability to do his job.
Kansas district court noted that it did not neeedetermine whether Rork was performing bethosy
normal skill level or whether his medical condition was the cause of any alleged deficiency
court stated that the only relevant inquiryswmahether his performance was ineffective und
Strickland SeeMorgan v. State11-C-525, Douglas County District Court, Nov. 7, 201
(unpublished).

Even if this Court were t@ach the merits of this issystitioner has pointed to no evidenc
that Rork’s performance fell beneath a standard of reasonably effective assistankkini@ee
Smith 647 F.3d 619, 624-625 (6th Cir. 2011) (fallingeag for brief periods at trial and being
addicted to cocaine not enough to show tiart®nal deprivation of counsel); see aBordine v.
Johnson262 F.3d 336, 349 (5th Cir. 2001) (“Even the intoxicated attorney exercises judgr
though perhaps impaired, on behalf of his client at all times during a trial.”). Further, petitione
offered no evidence to suggest that but for the carsthecalleges, the resolther trial would have
been different.
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purposes of federal habeas review. B&mnd 459 F.3d at 1012. Petitioner has not shown
external cause for her failure to raise thesergaand has not shown prdjce. Further, she has no
demonstrated a miscarriage of justice if @@urt were to deny review of such claims.
V. Testimony By Amanda Hopper

Petitioner claims that the tri@lourt denied her due process right to a fair trial when
allowed perjured testimony by Amanda Hopper. Petitioner did not raise this issue in the state
This claim is unexhausted and is now procedurally defaulted, and therefore barred from f
habeas review. Sd#land 459 F.3d at 1012.

On direct appeal, however, petitioner also argbatithe trial court erred in prohibiting he

counsel from asking Hopper about Hopper’si@uit against petitioner’s insurance company, as

evidence of bias. To the extent petitioner asserts that this ruling violated due process, thig

does not warrant federal habeas relief. Belaware v. Van Arsdall75 U.S. 673, 678-79 (Sixth

Amendment Confrontation Clause guarantees cahadafendant right to cross-examine witness
but judges retain wide latitude to impose reabtmbmits on cross-examination). Evidence abo
Hopper’'s lawsuit was only marginally relevant and would likely have confused the isg
Therefore, the trial court’s decision to exté the evidence was a reasonable application
discretion and was not inconsistent with Unitede&d&upreme Court precedent. Moreover, as {
Kansas Court of Appeals found, even if the t@urt erred, the error was harmless. Mor@f10

WL 2245604 at *4 (“Hopper’s testimony was not criticalite State’s case, other withesses testifi

to nearly identical observations, and the State’s case against [Petitioner] was quite strong”).
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VI. UseOf Prior Conviction To Enhance Sentence
Finally, petitioner asserts that her enbed sentence violates the constitufiddhe appears

to assert that use of her prior convictionsribance her sentence vieldtApprendi v. New Jersey

530 U.S. 466, 2000). In Apprendnd Blakely v. Washingtorb42 U.S. 296, 301 (2004), the

Supreme Court clearly held that prior convictians an exception to the general rule that “any f3
that increases the penalty for a crime beyongbtascribed statutory maximum must be submitte
to a jury, and proved beyond a reasonable doubt.'UbS0at 490. On feddrhabeas review, the
Tenth Circuit has rejected claims that the &tatise of prior convictions for sentencing purpos

violates_Apprendi Hunter v. Werholtz505 F.3d 1080, 1081-82 (10th Cir. 2007).

Conclusion
For the reasons discussed above, the Court concludes that Morgan’s habeas petition ¢
establish any instance where the state proceetliegglted in a decision that was contrary to, g
involved an unreasonable application of, clearly established Federal law, as determined
Supreme Court of the United States,” or “reqliitea decision that was based on an unreasong
determination of the facts in light of the eviderpresented in the State court proceeding.”
U.S.C. § 2254(d).
Further, the record conclusively shows thatryém is not entitled toelief. Accordingly,

no evidentiary hearing is required. $é@ted States v. MarB56 F.2d 1471, 1472 (10th Cir. 1998

(no hearing required where factual matters raised by § 2255 petition may be resolved on re

8 In her argument on this point, petitioner dawt present any stussion about her

sentence, but instead complains about the amount of bail. Petitioner’'s complaint about her
both procedurally defaulted, as it was not presetotdtke state appellate courts, and moot. Murp
v. Hunt 455 U.S. 478, 481 (1982) (claims related to pretrial bail become moot once defe
convicted).
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Certificate Of Appealability

Rule 11 of the Rules Governing Section 2254&3ain the United States District Courts

instructs that “[t]he district court must issue or deny a certificate of appealability when it enfers a

final order adverse to the applicant.” Pursuar®8 U.S.C. § 2253, the court may issue a certifica
of appealability “only if the applicant has made substantial showing of the denial of

constitutional right,” and the court indicates “whgpecific issue or issues satisfy [that] showing
A petitioner can satisfy that standard by demonstrating that the issues raised are debatablg
jurists, that a court could resolve the issudfertntly, or that the questions deserve furthg

proceedings. Slack v. McDanjéi29 U.S. 473, 484 (2000). In addition, when the court’s ruling

based on procedural grounds, a petitioner musbdstrate that “jurists of reason would find i
debatable whether the petition states a valid ctdithe denial of a constitutional right and thg
jurists of reason would find it debatable whethexr thstrict court was correct in its procedurs
ruling.” 1d.

The Court concludes that a certificate of apaleidity should not issue in this case. Nothin
suggests that the Court’s ruling resulting in the disadiof this action is debatable or incorrect. T}
record does not suggest that the Tenth Circuit Gduppeals would resolvide issues in this case
differently.

IT ISTHEREFORE ORDERED that Ramona |I. Morgan’s Petition For Writ Of Habeg

Corpus(Doc. #1) filed October 16, 2015@ENIED.
IT IS FURTHER ORDERED that a certificate of appealability as to the ruling g

defendant’s Section 2254 petitionD&ENIED.
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Dated this 12th day of July, 2017 at Kansas City, Kansas.

s/ Kathyrn H. Vratil
KATHRYN H. VRATIL
United States District Court
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