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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

EDDIE NUNEZ,

Plaintiff,

VS. Case No. 15-CV-3259-EFM

JAMES HEIMGARTNER, ET AL.,

Defendants.

NUNC PRO TUNC MEMO RANDUM AND ORDER

Plaintiff Eddie Nunez, an inmate at the®Erado Correctional Facility, claims several of
his constitutional rights were olated while in the custody ofhe Kansas Department of
Corrections (“KDOC”), and bringthis action under 42 U.S.C. 8§ 1983 against various Defendants
for said violations. Defendantggue that Nunez failed to exhaust his administrative remedies
under the Prison Litigation Reform Act (“PLRA”)ipr to bringing this aiton, and thus, seek
dismissal of Nunez’ claims. EhCourt held an evidentiary heag on March 9, 2018, relating to
whether Nunez exhausted his administrativenedies as argued in Defendants’ Motion for
Summary Judgment (Doc. 55), aafter considering Defendants’ tan, as well as the evidence

and argument presented at the hearing, the Cawwprepared to rule. For the reasons identified
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below, the Court denies Defendants’ requestsdarmary judgment on thmasis that Nunez failed
to exhaust administrative remedfes.
l. Factual and Procedural Background

Nunez has been an inmatehe custody of the KDOC all times relevanto this lawsuit.

In January 2015, he battered a female correctifficeer at the Hutchinson Correctional Facility.
Following that incident, KDOC peosinel seized him, placed himarholding cell, and transferred
him to the El Dorado Correctional Facility, wherevings placed on restricted status. Nunez filed
this action claiming that Defendants subjected hiextessive force and mistreated him in various
ways following the battery. TheoQrt provided a detailed summanf/the allegations in Nunez’
Complaint in its prior Order (Doc. 623nd incorporates thaummary here.

Defendants James Heimgartner, Tammyrtiiaviosley, Roland Potter, Kevin Vick,
William Widener, and Allison Rt (the “KDOC Defendants”filed a Motion for Summary
Judgment (Doc. 55), on Janu&y2017. The KDOC Defendantsepented numerous arguments
in favor of dismissal, including that Nunez faileo exhaust administrative remedies. Defendant

Morris filed a Motion for Summary Judgmentd® 59) on April 25, 2017, but did not set forth

1 The Court issues this Order nunc pro tunc as thetGtated in its prior Memorandum and Order (Doc. 62)
that it would hold an evidentiary hearing on the issue of exhaustion of administrative remedies, while at the same time
seemingly denying Defendants’ motion prior to holding that hearing. By ordering an eangléietaring on the issue,
the Court intended to take the issue of exhaustion of administrative remedies under advesedndetide the
exhaustion issue after holding an evidentiary hearing, buettord did not clearly refletitis aim—instead, the Court
denied summary judgment. Thus, while Defendants were not entitled to summary judgment when the Court issued
its ruling, the Court incorrectly denied the motion instead of taking the issue under advipending the outcome
of the evidentiary hearing. Courts issue nunc pro tunc orders “to show what was actually done buergtqorop
adequately recorded” or “to correct clerical or ministeriedmsror a failure of the court to reduce to judgment what it
stated orally or in an opinionOyler v. United State4999 WL 1096045, at *1 (D. Kan. 1999) (citation and quotation
omitted). Here, the Court ordered an evidentiary hearinhefailure to exhaust administrative remedies issue and
should not have simultaneously denied Defendants’ motion on this issue prior to thrat. hear



any arguments regarding exhaustion of adstiative remedies. On May 24, 2017, the Court
denied Morris’ motion and granted in part atehied in part the KDOOefendants’ motion.

The Court determined that factual questienssted regarding véther Nunez properly
exhausted his administrative remedies akiso§ 1983 claims, appointed Nunez counsel, and
ordered an evidentiary hearing tesolve the factual questiofs.In its decision, the Court
simultaneously ordered an evidiany hearing regarding exhaustionder the PLRA and denied
the KDOC Defendants’ motion for summarydgment on the same issue. The Court
acknowledges this inconsistencydaasues this Order nunc pro tute the extent the prior Order
mistakenly disposed of the entire motion fomsoary judgment rather &m taking the exhaustion
issue under advisement pending the omeof the evidentiary hearing.

The evidentiary hearing regamd exhaustion of administra remedies took place on
March 9, 2018. The Court receiy testimony from two witnesseéuring the hearing—Nunez and
his unit team manager, Tammy Martin-Mosley—and heard arguments from the parties. Morris
orally moved to join in the KDOC Defendantaotion for summary judgent and Nunez did not
object. The Court summarizes the evidence introduced below.

Testimony of Tammy Martin-Mosley (“Martin”)

Martin testified that she served as Nunez'tuweam manager at all times relevant to this
action. She testified as to tigeievance procedure, noting thaior to utilizing the grievance
process inmates must attempt to work out theireis&un an informal basis with the security staff,

unit team staff, mental healtaff, medical, or whoever thenmate has an issue with. She

2 Because exhaustion of administratigenedies touches on matters of gtidi administration, the Court may
address factual issues relating to exhaustion to ensure “litigation is being conducted in the right forum at the right
time.” Lee v. Willey789 F.3d 673, 678 (6th Cir. 2015).



explained that inmates typically do this by filiag-orm 9, but also noted that inmates commonly
utilize a sick call slip to document informal attemspo resolve disputesitiv private health care
employees. Martin testified that the Form 9 i®@an provided to inmates that allows them to
submit requests to staff members. The Forncludes a tear-off portion that serves as a receipt
for inmates and includes sections for the nantktidle of the person given the form, the date, and
a unit team member’s signature.

If informal means do not succeghy resolve the inmate’s gipute, then the inmate may
engage in a three-level grievance process tlchides the following steps: (1) the inmate files a
grievance with the unit team, )(# unresolved at the unit team level, the inmate submits the
grievance to the warden, and (B)still unresolved, the inmatappeals to the Secretary of
Corrections (“SOC”}. At the first level, the unit teamanager provides a written response on the
grievance form. This form, containing the ueim manager’s response, may be submitted to the
warden if the dispute remains unresolvedpol) submission to the warden, a member of the
warden’s office typically assigrthe grievance a serial numbe€ircumstances exist, however,
where a grievance may not be assigned a numsbbeh as when it does not comply with the
applicable K.A.R. requirements. Grievance feriike the Form 9, also include a tear-off portion
that serves as a receipt to inmates. It statgsaf[off and give to inmate when submitted to Unit
Team through receiving staff,” and containsnlis for the inmate’s name, inmate’s number,
receiving staff sigrare, and date.

Once detached from the form, whether frogriavance form or Form 9, a tear-off receipt

cannot be traced to the specific form to which #eeipt was originally affixed. Thus, if an inmate

3 The parties’ dispute whether Nunez filed his grievance at the first or second level.



submits multiple Form 9s or grievance formsoime day, there is no way to tell which receipt
corresponds with which form. Although technically inmates may only receive up to five Form 9s
and three grievance forms on any given day, blankdaare widely available to inmates, and the
correctional facility does not remb or track how many forms annrate requests or receives.
Accordingly, an inmate could take a blank foffith,out and tear off the receipt, and destroy the
original form. As noted above, however, teartoff receipt includes spatm the signature of a
prison official.

Martin testified that she did not timely receithe grievance form allegedly filed by Nunez
on February 4, 2015. Rather, she first receivedgitievance after the $Oforwarded it to the
warden because it did not appear that Nureet followed the grievance policy when submitting
his appeal to the SOC, and the warden sent it to Martin for response. Martin did not recall when
exactly she received the grievaricem the SOC, but testified thahe responded to the grievance
after the SOC rerouted it to the warden. Skéfted that she received the grievance form along
with a letter from Douglas Btis with the SOC'’s office dated March 13, 2015, sometime in April
2015. The letter includes a date-received stampaiidg that the “Wardens Office” received the
letter on April 6, 2015. Martin’s responsettee grievance is dated April 3, 2015—before the
warden’s office date stamp. Nunez did not seethéu review of Martin’'gesponse or otherwise
attempt to appeal it.

Testimony of Nunez

Nunez testified that he complied with each stefnengrievance process. He stated that he
submitted a Form 9 as part of the informalqass on January 23, 2015, seglaccess to his legal
materials. Form 9 is titled “Inmate RequestStaff Member,” and directs inmates to, “[s]tate

completely but briefly the probleon which you desire assistan¢Be specific.).” Nunez testified
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that he sought access to his legal work in otdeprepare his grievance report form, and that
without his legal work he did ndtave access to prapdocumentation as to his restrictions and
privileges, policies, and general orders to enable him to articulate his complaint. Nunez received
an undated response from an unidentifiedviiodial. The Court di not receive testimony
regarding who provided the response; nor dither party submit evidence regarding the
conversation, if any, had between Nunez and thepeesponding to the Forénrequest.

After informally seeking resolution, Nunez filedyaevance form on February 4, 2015, to
which he did not receive a timely respongen February 19, 2015, Nuneent a letter to the
warden attaching a copy of the grievance and Fpamd stating that he “tried having an informal
resolution but request forms go totally un-answered with no receipts and [unit team] manager
Martin out-right refuses to speak to me.” Aftet receiving a response from the warden, Nunez
sent an appeal to the S@B March 10, 2015, attaching the Form 9, grievance form, tear-off
receipts, and letter to the warden, and explginvhy he was appealing an unanswered grievance
with no serial number. Nunezqutuced two receipts, allegedlygsed by the cell house sergeant
in charge of the segregation unit, dated Babr 4, 2015, and February 20, 2015. These receipts
purportedly correspond to the grievance form subuthibethe unit team anid the letter sent to
the warden. Nunez testified thithe unit team counsel@rovided Nunez witltopies of his prior
filings to enable Nunez tatach these filings to his seied and third level appeals.

At some point after March 13, 2015, Nunez reedig letter from Douglas Burris on behalf
of the SOC. The letter states that it is spmnse to Nunez’ unnumbered grievance report, and
informs Nunez that he failed to provide evidetiwd he sought “information, advice, or assistance

from the unit team before filing a formal grievance,” or that he “file[d] a formal grievance with



the principal administrator of the facility before apfing to the Secretary.” It also stated that the
grievance was being forwarded to thershen and carbon copied the warden.

Nunez testified that he did notéceive a response after initially submitting his first and
second level grievances, and that only received a response aféppealing to the SOC. He
testified that it is fairly rotine to have grievances go unanswered. On April 3, 2015, Martin
provided him with a response to his Februdry2015, grievance. Nunetestified that he
considered his grievance exhausted as ®ftithe he received the April 3, 2015, response, and
accordingly, did not appeal the response. Instead, he filed this lawsuit.

Il. Legal Standard

Summary judgment is appropriatéhe moving party demonstrates that there is no genuine
issue as to any material fact, and the movant is entitled to judgment as a mattet &f faet.is
“material” when it is essential to the clainmdaissues of fact are “genuine” if the proffered
evidence permits a reasonable jury to dedhe issue in either party’s favorwhen the party
moving for summary judgment bears the burdeprobf, as opposed to the nonmoving party, “a
more stringent summary judgment standard appfi€Rius, in order to obtain summary judgment
on a moving party’s affirmative defense, the movpagty “must establish, as a matter of law, all
essential elements of the issue before the nemggarty can be obligated to bring forward any

specific facts alleged taebut the movant’s casé.”Only if the moving peay meets this burden

4 Fed. R. Civ. P. 56(c).
5Haynes v. Level 3 Commc'ns, LL456 F.3d 1215, 1219 (10th Cir. 2006).
6 Pelt v. Utah 539 F.3d 1271, 1280 (10th Cir. 2008).

71d. (citations omitted).



must the nonmoving party come forward and “destrate with specificity the existence of a
disputed material fac€”The Court views all evidence and reasonable inferences in the light most
favorable to the party @osing summary judgmeft.
Il Analysis

The PLRA provides that “[n]o action shall beought with respedb prison conditions
under section 1983 of this title, or any other Feldave, by a prisoner . . . until such administrative
remedies as are available are exhausted&lthough exhaustion of administrative remedies is
mandatory under the PLRA, the fa#duto exhaust administrativemedies is an affirmative
defensé! Thus, Defendants bear the burden of disgpand proving that Nunez did not exhaust
his administrative remedié$. If they meet his burden, howey&unez may continue this action
if he shows that administrative remedies were unavailable té*him.

“To exhaust administrative remedies amate must properly comply with grievance
procedures; substantial compliance is insufficiéft.“The ‘applicable procedural rules’ that a

prisoner must properly exhaust are definedayathe PLRA, but by the prison grievance process

8 Hesterlee v. Cornell Cos. Inc351 F. App'x 279, 281 (10th Cir. 2009) (quotation marks and citation
omitted).

9 LifeWise Master Funding v. Telebar#?4 F.3d 917, 927 (10th Cir. 2004).
1042 U.S.C. § 1997e(a).

11 Jones v. Bogks49 U.S. 199, 216 (2007)uckel v. Grover660 F.3d 1249, 1254 (10th Cir. 2011) (citation
omitted).

12Tucke] 660 F.3d at 1254.
B3d.

Y Fields v. Okla. State Penitentiaryl1 F.3d 1109, 1112 (10th Cir. 2007).



itself.”> Article 15 of the KDOC regulations (tH&DOC regulations”) deails the grievance
process applicable hete.

Under the KDOC regulations, an inmate mfist seek an “informal resolution of the
matter with the personnel who work withe inmate on a direct or daily bast$.”If informal
means fail, the inmate may resort to the three-level formal grievance proteditréevel one,
the inmate must submit a “grievance report form to an appropriate unit team member of the
facility.”'® At level two, the inmate submits “the grievance report form to the warden of the
facility.”?° And, if the matter remains unresolved, ilimate may proceed to the third level and
submit an appeal to the SGE.

The KDOC regulations include spgc deadlines applicable tthe grievance procedure.
A level-one grievance “shall bedd within 15 days from the datd the discovery of the event
giving rise to the grievance, excladi Saturdays, Sundays and holidadfsIf the unit team does
not respond within 10 calendar days, the inmate may proceed to the second level—submission of

the grievance to the wardéh.At the second level, “[e]ach ingagrievance shall be returned to

15 Jones 549 U.S. at 200 (quoting/oodford v. NGO548 U.S. 81, 88 (2006)) (internal citation omitted).
6 See Lewis v. CarrelP014 WL 4450147, at *7 (D. Kan. 2014).

7K.AR. §44-15-101(b).

181d.

19K AR. § 44-15-101(d)(1).

20K AR. § 44-15-101(d)(2).

2LK AR. § 44-15-101(d)(3).

22K.A.R. 8§ 44-15-101b. The regulations do not impose a time frame within which the innsaiafioumally
seek resolution, but merely state that he must dolgeftfre utilizing the grievancprocedure.” K.A.R. § 44-15-
101(b).

2 K.AR. § 44-15-102(a)(2).



the inmate, with an answer, withi® working days from the datd receipt,” and if the warden
fails to provide a timely responsie inmate may appeal to the SBCAn appeal to the SOC
must be made within the earlier of (a) three mdde days of receipt of the warden’s decision or
(b) three calendar days of the deadline for the warden’s deéision.

The KDOT Defendants advance three argumerfesior of dismissal for failure to exhaust
administrative remedies: (1) Nunez never submitted a first or second level grievance, (2) Nunez
failed to appeal Martin’s ApriB, 2015, response to his level-one grievance, and (3) Nunez’ Form
9 does not address the claims asserted inldisuit, and thus, Nunez failed to satisfy the
requirement to seek informal resolution of hisrsprior to engaging in the three-level grievance
process. Morris joined in these arguments amthén argued that Nunez failed to submit a sick
call request form as is typically used to imf@lly resolve disputes with private medical
contractors, and thus, failed éghaust administrative remedies as to his claims against Morris.

Nunez argues that he complied with akps required under Kansas law to exhaust
administrative remedies, that the law did not regjhim to continue at the administrative level
after receiving his unit team leatleresponse over two months after filing his first level grievance,
and that Defendants did not praesetheir final argument—that the Form 9 did not encompass the
claims in this lawsuit—or alteatively, that Defendants deprivedrhof the ability to include the

allegations of this lawsuit in his Form 9 by denying him access to legal materials.

2K A.R. § 44-15-102(b)(3)(ii), (C)(1).
%5 K.A.R. § 44-15-102(c)(1).

26 Because Morris has joined in the arguments acke by the KDOC Defendts) the Court will only
distinguish between the KDOC Defendants and Morris when arguments or coredssian apply to all Defendants.
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A. Defendants have failed to establish that Nurzedid not submit his grievance at either
the first or second level.

Defendants argue that Nunez dit file a first or second leVgrievance prioto appealing
his grievance to the SOC. They submit affidatriten KDOC administratie assistants claiming
that Nunez’ appeal records do matlude the grievance Nunez claims he filed, and Martin testified
that she did not receive a graace from Nunez until April 2015, when the SOC forwarded Nunez’
grievance to the warden. Nunez, on the othend, testified that he complied with each
requirement of the grievance process, incigdiimely submitting the first and second level
grievances, and that he received no respomsesupport, he produced two receipts signed by
KDOC personnel that allegedly document the subiisst his first and send level grievances.

Defendants argue that it is impossible taehareceipts with their corresponding forms,
note that forms are widely accessible to inmaiged,suggest that Nunez could have taken a form,
prepared the receipt, and destroyed the blank.fdmother words, Defendants imply that Nunez
fabricated the receipts in question, or at least, ttiose receipts do not correspond with the filings
he alleges. Defendants, howew#o not challenge theurported signatures tie prison official
contained on the receipts produced by Nunez;deoDefendants identify any other form Nunez
filed to which the signed receipts may correspond. Further, that the tear-off receipts cannot be
traced to a specific form weighs against Defendasisis the KDOC'’s system that precludes such
tracking. Indeed, Nunez had no control overftiiens after submitting them, could not assign his
grievance a serial number, amapaars to have had no other waydemonstrate that he properly
filed his grievances aside from these receipte Cburt declines to require Nunez to offer further
proof that he submitted his grievances asgalle Doing so would not only shift the burden on

this issue from Defendants to Nunez, butwd also allow the KDOC to benefit from its
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implementation of a system where it is impogsitdl match receipts to the corresponding forms
and then fault inmates for not being able to demonstrate to which form their receipts were
originally affixed.

Further, Nunez presented evidensuggesting that the cortienal facility did in fact
possess his grievance prior to the SOC'’s letterdadimg it to the warden. Martin testified that
she first received the Februaty2015, grievance in April 2015after the SOC had forwarded it
to the warden’s office—and that she respontiethe grievance on April 3, 2015. The letter
forwarding Nunez’' grievance, however, contains a date-received stamp indicating that the
warden’s office received it on April 6, 2015. Nursrgues that #hfact Martin responded to his
grievancebeforethe warden received it from the SOC further demonstrates that he properly
submitted his grievance. During the hagrithe KDOC Defendants proposed hypothetical
explanations as to why Martiesponded to the grievance before the April 6, 2015, date-stamp,
but admitted that they could not explain this apparent discrepancy.

In light of the above, the Court concludesattefendants have not met their burden to
show that Nunez failed to follow the prescribed grievance procedures by failing to submit either a
first or second level grievance.

B. Defendants have not established that Nuaefailed to exhaust his administrative
remedies by failing to appeal Martin’sApril 3, 2015, response to his grievance.

The parties do not dispute that Martin respahieNunez’ Februarg, 2015, grievance on
April 3, 2015. Rather, they dispute whether Brishould have continued the grievance process

at that point. Defendants pointrio law requiring Nunez to re-erggin the grievance procedure,
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assuming he properly compliedth it the first time around’! Rather, Defendants argue that
whether proceeding in the grievance process wagrg or mandatory, he did not further pursue
the grievance process when given the opportuMihether a plaintiff has ghoption to engage in
further attempts to settle a dispute prior i@ a lawsuit, howeveriffers significantly from
whether the law requires the plaintiff to engagsuaoh further attempts to satisfy an exhaustion of
administrative remedies requirement.

When analyzing whether an inmate has eshed administrative remedies, Courts must
“ensure that any defects in existion were not procured fromettaction or inaon of prison
officials.”®® Indeed, a prison official’s “failure to respond to a grievance within the time limits
contained in the grievance policy renders an administrative remedy unavafabldere,
assuming Nunez filed his grievances as alletyeohez complied with the grievance policy, and
the alleged breakdown in the administrativecpure resulted from poa officials’ alleged
inaction. Defendants have identified no Kansasriquiring Nunez to start the grievance process
anew because the KDOC officials failed torfpem their obligationsunder the grievance
procedure. Nor has the Coudcated any such requireméfit. Instead, Defendants point to

caselaw involving other states’igvance procedures and argue tRanhez failed to exhaust his

27 Defendants’ argument appears premised on Nunegeallfailure to submit his grievance to the unit team
and warden in the first place, and tttz unit team first received the grievario April 2015. As explained above,
the Defendants have failed to meet their burden of prawfNhnez did not submit a first or second level grievance.
When asked whether the KDOC regulations required Nurstaitithe process over whigtartin provided a response,
assuming that Nunez had in fact submitted his first, second, and third level grievances as alleged, the KDOC
Defendants responded that they were not sure whether the KDOC regulations required Nunez to do so.

28 Aquilar-Avellaveda v. Terreld78 F.3d 1223, 1225 (10th Cir. 2007).
2% Jernigan v. StuchelB04 F.3d 1030, 1032 (10th Cir. 2002) (citations omitted).

30 See generallK.A.R. § 44-15-10%t seq
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administrative remedies by failing to correct any deficiencies after rageartin’s response.
Again, Defendants’ argument appegsremised on a presumption thdtinez’ actions were
somehow deficient. Nunez has presentedemdd suggested that he fully complied whibk
obligations under the KDOC grievance procedure.

Defendants citdernigan v. Stuchet in support of their argument. dernigan the Tenth
Circuit recognized that a failure tespond to an inmate’s griexanwithin the alltted time limits
renders the administrative remedyauailable, but affirmed the lower court’s dismissal for failure
to exhaust administrative remedies because the inmate failed to cure an alleged deficiency in his
grievance when given a 10-day etito correct the deficiendy. There, the inmate alleged that
prison officials lost or misfiled higrievance, but apparently did rintlude this fact in his appeal
to the reviewing authority. The reviewing authorigyurned his grievanaes improperly filed and
provided him 10 days to cure the deficiency. igm failed to take further action. Although not
apparent from the face of thkernigan decision, the Oklahoma Department of Corrections
(“*ODOC") grievance procedure expliy contemplates, as part ofdlgrievance process, that the
reviewing authority will provide inmates arpmortunity to correct any errors and properly
resubmit an appeal when it appears to have been improperly subtibbeted, two of the cases

cited by Defendants involve the 10-day cuvandow contemplated by the ODOC grievance

31304 F.3d 1030.
321d. at 1032-33.

33 SeeOklahoma Department of Correctiomsmate/Offender Grievance Proce€3P-090124, available at
http://doc.ok.gov/programs-09 (“The reviewing authority will notify the inmate/offender when a grievance is
submitted improperly. The inmate/offender will be given opportunity to correct any errors and properly resubmit
within ten (10) days . . . If the inmate/offender fails to ectrthe errors or properly resubmit, . . . . the inmate/offende
will have waived/forfeited the opportunity proceed in the grievance process.”).
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proceduré* and other cases recognize thésence of this ae period as pamf the grievance
procedure® Additionally, the Tenth Cingit noted that Jernigan ditbt attempt to cure, “which
no doubt would have involved informing prison officials of the lost or misfiled grievafice.”

Here, Nunez received a letter from the SOC infogim that he failed to satisfy the first
two levels of the grievance process and infoigrinim that his grievance was being sent to the
warden. The letter did not insttuNunez to file another griemae, further pursue his grievance
at the first levels, or take ariyrther action on his grievance; ndid it give him a “cure” period.
Further, unlike the inmate idernigan Nunez attached to his appeal copies of his prior filings,
including receipts for thesfilings, and indicated that hisipr grievances were ignored. The
KDOC regulations provide that ffithe warden did not respondartimely manner, the form shall
be accepted by the secretaf{.”Nunez has presented eviderthat he propeyl followed the
KDOC process and that any deficiency in the anishiative process resudtaot from his actions,
but from those of the applicabtgison officials. Based on thesgaterial differences, especially
in light of the cure period contemplatdyy the ODOC regulationand not by the KDOC

regulations, the Court findke current situation materially distinguishable frdemnigan The

34 See Jernigan304 F.3d at 1032-3%Btarks v. Lewis313 F. App'x 163, 165 (10th Cir. 2009) (finding that
an inmate failed to exhaust administrative remedies wheeadhinistrative review authority advised the inmate that
his grievance failed to recommend a definite action to be taken, as required bywvheogrigrocedure, and he failed
to correct the grievance within the 10-day window provided).

35 See, e.g.Craft v. Global Expertise in Outsourcing014 WL 4699614, at *2 n.22 (W.D. Okla. 2014);
Smith v. Jone014 WL 5448890, at *11-19 (W.D. Okla. 201Egstham v. Jone2013 WL 5972431, at *6 (W.D.
Okla. 2013);Thomas v. Parke2011 WL 996788, at *4 (W.D. Okla. 2011).

36 Jernigan 304 F.3d at 1032.

37 K.A.R. § 44-15-102(c)(4).
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remaining cases cited by Defendants also dommlve the KDOC regulains and are easily
distinguishable as in each case, the inmatedfagigoroperly follow the applicable procedu#®s.

Nunez alleges and has provided evidencaugmast that he complied with the grievance
procedure at all levels and that his unit teantt warden failed to provide timely responses to his
grievance. Defendants have not met their burdehda otherwise. Viewing the evidence in the
light most favorable to Nunez, which the Counust, it is reasonable to conclude that any
breakdown in the grievance process resulted oot flunez’ actions, but from prison officials’
actions. Nunez has presented ewick to suggest that the prisdfiamals failed to respond to his
grievance within the time limitallotted, rendering the administrative remedy under the KDOC
regulations unavailabf. Defendants are not entitled to judgment as a matter of law.

C. Defendants are not entitled to judgmenbased on their variance argument.

Defendants’ third argument in favor of dissal of Nunez’ claims focuses on the content
of the Form 9 submitted by Nune&pecifically, Defendants argtigat Form 9 in no way relates
to the factual allegations undertg this lawsuit, and thus, argtleat Nunez failed to properly
complete the grievance process. Nunez contiad®efendants have waived any argument based

on variance by failing to assert it ireihmotions for summary judgment.

38 Pinson v. Berkebile528 F. App’x 822, 825-86 (10th Cir. 2013) (recognizing that the inmate admitted to
not filing an administrative appeabtemphill v. Jones343 F. App’x 329, 331-32 (10th Cir. 2009) (noting that the
inmate did not allege that he took an action in accordance with the grievance prededirallows an inmate “who
has not received a timely responsesemd a grievance to the administratireview authority with evidence of
submission of the grievance and the sole assertion the inmate’s grievance was not an$Sweitd’);Beckl65 F.
App’x 681, 684-85 (10th Cir. 2006) (recognizing that prison officials’ alleged failure to respond to a gridvasce
not excuse an inmate’s failure to exhaust administraéweedies when the grievance policies allow a grievance to
continue even if a response is not received at a lower I&algr v. McCollum2004 WL 2278569, at *7 (D. Kan.
2004) (finding that plaintiff failed to follow proper procedures in appegatesponses to grievances and did not
complete the four-step grievance procedure with regard to any of the grievances at issue).

39 See Jernigan304 F.3d at 1032.
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Generally, a party waives issues and argumeot raised in its motion for summary
judgment?® Indeed, the KDOC Defendants concede th#tefy did not raise this issue in their
original motion for summary judgment, then thegve waived it. Th€ourt has reviewed the
KDOC Defendants’ motion for summary judgmearid concludes that it does not argue for
dismissal based on an alleged failure to satiséyinformal dispute resolution requirement or
properly complete the Form 9. Rather, the KDQ&fendants argue that Nunez failed to “exhaust
his administrative remedies when he failed to file a formal grievance with the Warden,” and that
even if he submitted the letter and formal griexeato the warden, two legal deficiencies remain:
(1) he submitted the February 4, 2015, gnmea beyond the 15-day time limit for filing a
grievance, and (2) altigh Nunez started the grieva process, he did not complete it, as he
failed to appeal Martin’s April 3, 2015, deniallig grievance. While ROC Defendants briefly
mention that Nunez filed a Form 9 regarding actedsegal work in their recitation of the facts,
they made no argument relating to the inaadeguof the Form 9. Accordingly, the KDOC

Defendants cannot pursue this legal argumentfiere.

40 See Gutierrez v. Cobp841 F.3d 895, 902-03 (10th Cir. 201Reedy v. Werholt660 F.3d 1270, 1274
(10th Cir. 2011).

41 The Court also notes that even though the Form 9nlwiespecify the factual basis underlying this dispute,
Defendants have pointed the Court tolaw requiring such detailed documentation at the informal resolution stage.
The KDOC regulations clearly identify information that greevance report fornrmust include.SeeK.A.R. § 44-15-

102(b). See alsd=xhibit 7 (including the followingnstruction: “BE SPECIFIC. (Inclle names, dates, places, rules,
regulation, etc.; how you have been affected and actiobhgleve the Warden should take.) Use additional paper if
necessary. . .."). The KDOC regulations addressingnfbemal resolution requiremenbn the other hand, do not

list any information that an inmate is required to includéocumenting his attempt to informally resolve the matter,

but rather state, “[b]efore utilizing thgievance procedure, the inmate shall be responsible for attempting to reach an
informal resolution of the matter . ... That attempt shall be documented. The facility’s inmate request forms may be
used to document this procesS&eK.A.R. § 44-15-101(b). One Kansas court has recognized that a document simply
stating that the inmate attempted ¢éach an informal resolution of the problem on a specific date and at a specific
time, but without describing the problem the inmate attempted to resolve, sufficed under the circunStanbasis

v. Roberts384 P.3d 1028 (Kan. Ct. App. 2016) (unpublished).

The KDOC regulations do not specify what level of detail inmates must include regarding their grievance
when they are documenting their informal attempts to seek resolution, and no party has introduced any evidence
regarding the exchange, if any, between Nunez and the person that responded to the Form 9. Indeed, neither party
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IV.  Conclusion

Defendants have failed to demomasérthat there is no genuirssiie as to any material fact,
and that Nunez failed to exhaust his administearemedies as a matter of law. Nunez has
presented evidence suggesting that he fodynplied with his obligations under the KDOC
grievance procedure and thatyabreakdown within the grievaa process resulted from prison
officials’ actions or inactions Accordingly, the Court denidhe KDOC Defendants’ motion for
summary judgment to the extent it seeks disrhissdailure to exhaust administrative remedies,
and denies Morris’ oral motion for dismissal Mfinez’ claims against Morris on the basis of
exhaustion of administrative remedies.

IT IS THEREFORE ORDERED that the KDOC Defendants’ Motion for Summary
Judgment (Doc. 55) BENIED.

IT IS FURTHER ORDERED that Defendant Morris’ March 9, 2018, oral motion for
dismissal of Nunez’ claims against Morris ffailure to exhaust admistrative remedies is

DENIED.

presented evidence regarding who provided the undated response to Nunez’ request on the Form 9. Without this
evidence, the Court cannot concludeaasatter of law that Defendants demonstrated that Nunez did not seek to
informally resolve the claims presented in this case with unidentified individual responding to the Form 9.
Defendants bear the burden to prove their affirmativendefeand the Court will not interpret the lack of evidence
surrounding the informal resolutigmocess in Defendants’ favor.

Finally, Morris’ argument that Nunez should have submitted a sick call slip, as this is the “typical” manner
in which grievances against private gactors of medical services are infottpdnandled, fails to demonstrate that a
sick call slip must be submitted before filing a formal gnee Accordingly, this additional argument also fails.
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IT 1S SO ORDERED.

Dated this 2% day of March, 2018.

ERIC F. MELGREN
UNITED STATESDISTRICT JUDGE
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