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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PIPELINE PRODUCTIONS, INC,, et al.,
Plaintiffs, CIVIL ACTION
V. No. 15-4890-KHV

THE MADISON COMPANIES, LLC, et al.,

Defendants.

e’ N N N N N N N N N

MEMORANDUM AND ORDER

On January 31, 2020, pursuant to the Court’s order, U.S. Magistrate Judge Teresa J. James
conducted a supplemental pretrial conference at which she required all parties to articulate factual

and legal bases for their clairhs. Amended Order Setting Hearing (Doc. #788d

January 29, 2020. At that conference, defendamtesedgo limit their counterclaims to certain
parties, and Judge James found that in somescesspplaintiffs could not articulate actionable
claims for liability and/or damages. Id. As a ilgstonsistent with her rulings, she omitted such

claims from the _Second Amended Pretri@rder (Doc. #795), which she entered on

January 31, 2020. On February 7, 2020, Judge James entered an Order And Report And

Recommendation (Doc. #813), which memorializest findings and recommendations. This

matter is before the Court on plainsifiObjections To Order An&eport And Recommendation

! The supplemental pretrial conference was necessary because as the Court prepared

for trial, it became manifestly apparent thaeeuhough trial was less than ten days away, the
parties had not yet articulated cogent theorieBability and damages. See Amended Pretrial
Order (Doc. #660) filed November 15, 2019.

2 On February 2, 2020, Judge James edtar&lunc Pro Tun©rder (Doc. #801),
which amended the Secorgnended Pretrial OrdgiDoc. #795) to include plaintiffs’ damage
claims for fees, costs and interest that had legaivertently omittedrom the_ Second Amended
Pretrial Order (Doc. #795).
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(Doc. #824) filed February 13, 2020, which the Calsb construes as a timely objection to the

Second Amended Pretrial Order (Doc. #795) and_the Nunc Pro Tunc Order (Doc. #801). For

reasons explained below, the Canverrules plaintiffs’ olgctions and adopts in its entirety Judge

James'Order And Report And Recommendation (Doc. #813).

Procedural Background

On January 28, 2020, approximately a week before trial in this matter, the Court ordered
plaintiffs to show cause by January 30 why the Court should not enter judgment on the pleadings

and/or judgment as a matter of law on several@af tlaims. _Order To Show Cause (Doc. #779).

The Court noted the seriously convoluted armbmprehensible manner which plaintiffs had

previously articulated their claims, sedmended Pretrial Order (Doc. #660) filed

November 15, 2019, and explained that these defigiginendered their claims wholly inadequate

to proceed to trial. Specifically, plaintiffs had advanced four claifmeach of contract, breach

of fiduciary duty, tortious interference and successor liabHitshich they pursued as if plaintiffs
were conjoined, without the slightest effort to assign specific claims to specific plaintiffs who
might be entitled to bring them. This style of pleading was convenient, in that it was simple and
allowed plaintiffs to dodge serious factual problemshigir theories of liability, but it created
monumental problems for the Court in trying tofdfary instructions and perform other trial

management responsibilities.

3 The claims in the_ Amended Pretrial Order (Doc. #660) were actually even more
complicated than this: they involved two additional plaintiffs (OK Productions and Brett
Mosiman) and one additional claim (fraud), whichttier multiplied the number of claims that
plaintiffs asserted. For the sake of simpliclhgcause the Court later dismissed OK Productions
and Mosiman as plaintiffs, Memorandunmd\Order (Doc. #712) filed December 19, 2019, and
granted summary judgment on the fraddirmas, Memorandum And Order (Doc. #735) filed
January 9, 2020, the Court does not discuss them hEhese additional plaintiffs and claims
further highlight, however, the confusion that pldiatcreated by conflating their claims in the
Amended Pretrial Order (Doc. #660).
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In addition to conflating which particular plaiifis were asserting which particular claims,
plaintiffs further muddied the waters by colieely advancing factual allegations against
“defendants’(of which there were seven) without delsing the conduct of particular defendants
that might actually give rise to viable claims. For example, Pipeline and Backwood each asserted
breach of contract, breach of fiduciary duty antiaos interference claims separately against The

Madison Companies, LLC and Horsepower Entertainment, LLC. In the Amended Pretrial Order

(Doc. #660), however, plaintifisreated “Madison/Horsepower” as a single entity despite
undisputed evidence that Madison and Horsepomaze distinct legal entities which were not
jointly and severally liable under any theories vihitaintiffs advanced. In short, as the Amended
Pretrial Order (Doc. #660) stood on January 28, 2020, two distinct plaintiffs were attempting to
assert four different causes of action againstrselginct defendants, without specifying who
was suing whom, on what legal theory and for what relief.

Claims of this incoherent natuceuld not be properly tried tojury. Therefore, in addition

to ordering a supplemental pretrial conference, see Amended Order Setting Hearing (Doc. #785),

the Court ordered plaintiffs to show cause why the Court should not enter judgment on the
pleadings and/or judgment as a matter of law on their claims against Horsepower Entertainment,

LLC. Order To Show Cause (Doc. #779). Waugh the Court limited its order to the claims

against Horsepower, it noted that plaintiffs should be prepared to also make that showing with
respect to their claims against the Madisoompanies, LLC. In addition, the Court ordered
plaintiffs to prepare four charts as a short-handreefee to clarify their claims. Specifically, the

Court requested one chart for each of the Yailhg: (1) claims that Pipeline asserted against
Madison, (2) claims that Pipeline asserted against Horsepower, (3) claims that Backwood asserted

against Madison, and (4) claims that Backwood asserted against Horsepower. Finally, because the



Amended Pretrial Order (Do#660) demanded a lump sum of $12,001,267 in damages with no

supporting breakdown, computation or verbal explanation of what this figure represented, the
Court ordered plaintiffs to provide factuzdses for any damages which they sodght.

On January 29, 2020, the Court ordered couftsethe parties to appear before Judge
James on January 31, 2020 for a supplemental pretrial conference to remedy the problems in the

Amended Pretrial Order (Doc #660). Amendedier Setting Hearing (Doc. #785). The Court

explained thagiven the deficiencies in plaintiffs’ claims, tipeirpose of the conference was to
finalize a new pretrial order which the Couoduld actually use for trial management purposes,
including jury instructions. The Court also expkirthat counsel had to arrive with full authority

to address and cure any issues that the Cuwaudlt identified in theOrder To Show Cause

(Doc. #779) filed January 28, 202The Court’'s concernalso included defendants, and it noted

that in many of their affirmative defenses andirterclaims, defendants had also conflated the
applicable parties into conjoinexhtities. The Court explained that defendants were required to
state with specificity the factual and legal mder their counterclaims. Finally, the Court
explained that Judge James would prepare a report and recommendation which advised whether
any lawyer and/or party should be sanctioned under Rule 11, Fed. R. Civ. P., for asserting legally

frivolous or factually unsupported claims or defenses.

4 Prior to January 15, 2020, plaintiffs had sought this amount ($12,001,267) in
damages, based solely on the testimony of #gdert Steven York. On January 15, 2020, in
response to defendants’ motion under Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993),
the Court struck York’s testimonyMotion Hearing/Final Pretrial Conference (Doc. #740). On
January 302020, in response to the Court’s show cause optintiffs made a new demand for
various damages which totaled $23,148,50Blaintiffs’ Response To Show Cause Order
(Doc. #791). This number was completely new, and was based on non-expert testimony which
plaintiffs had not previously disclosed and for whygaintiffs had failed to disclose pertinent
computations under Rule 26(a) and (e), Fed. R. Civ. P.
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On January 31, 2020, Judge James conductesligpplemental pretrial conference. Order

And Report And Recommendation (Doc. #813). riBg the hearing, defendants agreed to

withdraw all ofMadison’s counterclaim@reach of contract, promiggoestoppel, quantum meruit
and unjust enrichment) and to lintitorsepower’s counterclaims to Pipeline and Backwood
effectively dismissing Horsepower’s counterclaims against Mosiman and OK Productions
breach of contract, promissory estoppel, quantum meruit and unjust enrichment.

With respect to plaintiffs’ damages claims, Judge Jaredly ruled that plaintiffs had not
timely disclosed their computatiomng certain categories of damagés accordance with Rule
26(a) and (e), Fed. R. Civ. P. Accordingly, pursuant to Rule 37(c), Fed. R. Civ. P., Judge James

did not include these particular damagdainas in the _Second Amended Pretrial Order

(Doc. #795), which she filed late that night.ith\wespect to plaintiffs’ substantive claims, Judge
James orally ruled that plaintiffs could not autate a non-frivolous claim that Madison was a
party to the alleged oral agreement to prodiee Thunder on the Mountain music festival.

Consistent with this ruling, Judge James recommended that the Court dismiss the breach of

s Judge James specifically found that pldisthad not disclosed computations for
the following damages claims:

Backwood: Loss of a 49% interest in the joint Thunder festival, in the amount of
$3.116 million; lost profitsof $3.356 million over sevegears; consequential
damages consisting of (a) $1.45 millionlosses and debts Backwood incurred
when Thunder festival failed, (b) $660,000 in monies Backwood owed in debts
incurred to Mosiman, and (c) minimum of $400,000 Backwood owes under
settlement in Arkansas class action.

Pipeline: $230,000 in unreimbursed overhead and expenses incurred by Pipeline on
Thunder festival.

Order And Report And Recommendation (Doc. #813) at 3-4.
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contract claims by Backwood and Pipelirgainst Madison. _ Order And Report And

Recommendation (Doc. #813).

As explained, late on January 31, 2020, Judge James entered a Second Amended Pretrial

Order (Doc. #795) that wansistent her rulings. Specifically, it did not include the breach of
contract claims against Madison or the particular damages at issue.
On February 3, 2020, the Court began what would become an eight-day trial. On

February 7, 2020, Judge James filed her Ordet Report And Recommendation (Doc. #813),

which memorialized her oral rulings and recomméioda. On February 13, 2020, plaintiffs filed

Objections to Order And Repdkhd Recommendation (Doc. #818)hich the Court construes as

also objecting to the Second Amended Pre@ialer (Doc. #795) and the Nunc Pro Tunc Order

(Doc. #801). Later on February 13, the jury reéd a verdict which found defendants liable on
all claims except plaintiffs’ claims againstadison for tortious interference with a business
relationship or expectanéyJury Verdict (Doc. #830).

L egal Standards

Pursuant 28 U.S.C. § 636(b)(1)(A), the Caxamh designate a magistrate judge to hear and
determine any pending pretrial matters that are noregispe. See Fed. R. Civ. P. 72(a). Within
14 days after being served with a copy, a party s&ve and file objections to the magistrate’s
order. _Id. The Court must consider timely obimts and modify or set aside any part of the
magistrate’s order that is clearly erroneous or rgreoy to law. _Id.

For dispositive matters, including judgment on the pleadings and summary judgment, the

Court can tlesignate a magistrate judge to conductihgsy including evidentiary hearings, and

6 Specifically, the jury found that (1) Horsepower was liable to both Pipeline and
Backwood for breach of contract, breach dafufiiary duty and tortious interference and
(2) Madison was liable to both PipelinedaBackwood for breach of fiduciary duty.
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to submit to [the Court] proposed findingsfa€t and recommendations for the dispositio28
U.S.C. §8 636(b)(1)(B). The magistrate judge must file her proposed findings and
recommendations with the Court and mail copiealtgarties. 28 U.S.C. § 636(b)(1)(C). The
parties have 14 days to servaldile written objections to the magistrate’s proposed findings and
recanmendations. The Coumust then make “a deovo determination of those portions of the
report or specified proposed findings or recaemiations to which objection is madeld.; see

Fed. R. Civ. P. 72(b)(3) (Coutimust determine de novo any part of the magistrate jsdge
disposition that has been properly objected to”). The Goaytaccept, reject or modify, in whole

or in part, the magistrate’s findings or recommendations.

Analysis

On February 13, 2020, plaintiffs filed the@®bjections To Order And Report And

Recommendation (Do#813), in which they make several objections to Judge James’ report and

recommendations. Specificallglaintiffs argue that (1) the supplemental pretrial conference on
January 31, 2020 was procedurally improper and urigithey asserted viable breach of contract
claims against Madison and (3) the Court should allow certain evidence of damages.
l. Pretrial Conference

Plaintiffs assert that the supplemental pretrial conference that Judge James conducted on
January 31, 2020 was procedurally improper and unfair. In this respect, plaintiffs are not
challenging Judge James’ findings or recommendationsnstetad challenging the process itself.
According to plaintiffs, Judge James effectivelgde dispositive rulings when she recommended
that the Court dismiss their breach of contraainet against Madison and when she struck their
damages claims for the lost value of Thundest profits from Thundeand consequential

damages. They argue that as a result, Judge James omitted these claims from the Second Amended




Pretrial Order (Doc. #795), and the Court did petmit plaintiffs to introduce evidence or make
arguments about these claims at trial. Accordingly, the Court effectively turned a permissible
Section 636(b)(1)(B) hearing into a dispositiwaling for judgment on the pleadings or summary
judgment, which is improper under Section 636(bX)L)(See 28 U.S.C. 8§ 636(b)(1). Plaintiffs
argue that this substantially prejudiced their ability to prosecute their claims.

Preliminarily, the Court notes that plaintiffs did not lodge this objection until the trial had
concluded and jury deliberations were in pregre While plaintiffs had 14 days to file their
objection, the fact that they waited until February 13 suggests that their objections are more
strategic than substantive. If they serioushallenged the limiting provisions of the Second

Amended Pretrial Order (Doc. #798)ey would have been well advised to object to the District

Court before they rested their case in chief.

Judge Jamesupplemental pretrial conference amdommendations were not improper,
nor were they unfair. Under Section 636(b)(1)(#e Court cannot designate a magistrate judge
to hear and determine a motion for judgment on the pleadings or summary judgment. But contrary
to plaintiffs’ characterizatiorthat did not happen here. Pursutb Section 636(b)(1)(B), Judge
James found that for a variety of reasons, plésntould not articulate non-frivolous claims.
Specifically, because plaintiffs had not propedigclosed computations of particular damages

claims, Judge James did not include them exn3econd Amended Pretrial Order (Doc. #795).

Moreover, because plaintiffs could not make a non-frivolous claim that Madison was a party to
the allege contract, Judge Jamasommended that the Court dissithe breach of contract claims
against Madison. As explained below, the Court agrees with Jadgesfindings and holds that

as a matter of law, both the breach of contradt @amages claims must fail. This Codmot

Judge Jamesis making the dispositive determinatioms those claims. Moreover, this process



did not “substantially prejudice” plaintiffsability to prosecute their claims. That is, plaintiffs
were not prejudiced when this Court prohibited tHiem presenting at trial claims that as a matter
of law were factually and legally deficient.

Plaintiffs’ assertion that the process was unfair is also wholly unpersuasive. Their primary
grievance seems to be the timing of the conferemiieh took place a few days before trial began.
Plaintiffs specifically point to the Coustorder that they provide four chavtéich explained who
was suing whom, under which causes of action anavf@t damages. According to plaintiffs,

this was “a significant undertaking that divertgleir] limited attorney resources away from

critical trial preparation” Objections To Order And Report And Recommendation (Doc. #813)
at 2. This problem was allegedisompounded” when the Court ordered them to appear in front
of Judge James for the supplemental pretrial conferePlaintiffs complain that the conference
went from 8:30 a.m. to approximately 9:00 p.m., and plaintiffs were only given a recess of
approximately 1.5 hours to “gather and subneitord evidence in support of their damage
calculations, the viability of their breach of cowrtralaim against Madison, and the viability of
their tortious interference claims.ld. Plaintiffs believe that the timing was unfair because the
conference occurred after five years of litigation.

Plaintiffs seem to miss the obvious point: the fact that this process was neees$avny
days before trial after five years of litigatiefis exactly why itvas not “unfair.” In both th®rder

To Show Cause (Doc. #779) athe Amended Order Setting Heay (Doc. #785), the Court asked

! This assertion leaves the Court almogtegihless. How can it be that seven days
before trial, plaintiffs could not state whom they were suing, why and for-vhebout a
“significant undertaking” that interferedith trial preparation? Taking plaintgfand all
three of their attorneys at their word, howeudeir inability to easily articulate viable
claims during the week before trial proves pmnt as to why the Court was so deeply
concerned about its ability manage the trial and instruct the jury.
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plaintiffs to clarify their substantive claims (who was suing whom, why and for what) and their
damages claims (the bases faitldamage numbers). On the Friday before a Monday-tatiér
they had been litigating the matter for over five yeait should not have beem “significant
undertaking” forplaintiffs to chart the most basic elemziwf their lawsuit. It defies reason to
claim that plaintiffswere “substantially prejudiced” because they only had 1.5 houlccate
evidence that they had disclosed damages catipns under Rule 26(a) and (e), Fed. R. Civ. P.,
that Madison was a party to the contract withelRie or Horsepower or that they had viable claims
for tortious interference. In other words, plaintiftdmplaint is that they had to show evidence
for the claims that they would have to proveiat tess than three days later. This was'nofair”
TheCourt overrules plaintiffs’ objection on this issugee Fed. R. Civ. P. 16(a) (Court may order
attorneys to appear for one or more pretrial confegs for such purposes as expediting disposition
of action and improving quality of trial through more thorough preparation).
. Breach Of Contract Claims Against Madison

Plaintiffs assert that Judge James erred wdtenrecommended that the Court find that
their breach of contract claims against Madison failed as a matter of law.

To succeed on a breach adntract claim under Kansas lapwlaintiff must prove the

existence of a contract between it and defendBntvic Soft Drinks Ltd. v. ACSIS Techs., Inc.,

265 F. Supp. 2d 1179, 1187 (D. Kan. 2003). As explained above, Judge James found that plaintiffs
had failed to produce non-frivolous evidence thatlidan was a party to the alleged oral contract

to partner in the production of the Thunder on theulNain music festival. Plaintiffs argue that

this finding was erroeous. In support, they cite the Court’s summary judgment order, which held
that the evidence established a genuine issue of material fact whether Madison was a party to the

agreement._See Memorandum And Ordesq3#735) filed January 9, 2020 at n.8.
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Plaintiffs’ argumentmight have solid footing if thejnad not changed their breach of
contract theorfter the Court’'s summary judgment ord@&efendants sought summary judgment
in favor of Madison, arguing that if a contract existed, Horsepewet Madison- was the party
to it. Plaintiffs responded by pointing out that $itnan explicitly mentioned Madison in an email
which offered so-calledOption B” to Bryan Gordon. Accordingly, the Court held that
reasonable jury could find that Madison was aypi@rthe contract and denied summary judgment
in favor of Madisor?

On January 28, 2020, the Court addressed this issue in its Order To Show Cause

(Doc. #779), explaining thatlaintiffs’ breach of contract claims in tihemended Pretrial Order
(Doc. #660) conflated the parties on both sidesthef alleged contract: they asserted that
“Backwood/Pipeline’had entered into a contract withladison/Horsepowér even though all

four were legally distinct entities and plaintitigd not allege any theories which would support
findings of joint and several liability. Accordingly, the Court ordered plaintiffs to show cause why

the Court should not dismiss the contract claagsainst Horsepower. Order To Show Cause

(Doc. #779) at 2. Specifically, the Court notedt the_ Amended Pretrial Order (Doc. #660) did

not allege that Horsepower in particular had entered into any agreement with Backwood, Pipeline
or “Backwood/Pipeline” (whatever that wagil. The Court also informed the parties that it would
later address those issues with respect to Madison.

In responséo the Court’'sshow cause order, plaintiffs explained the parties to the contract
as follows:

Horsepower agreed to purchase (Wthdison'’s capital) 51% percent of Thunder

from Backwood for $750,000.00. Horsepower also agreed to pay Pipeline
$80,000.00 per year to stage and produce Thunder. The evidence confirming the

8 Defendants did not argue alternativelwttiHorsepower was not the party to the
contract, and the Court did not address this issue.
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verbal contract is found in the partiegbstantial performance, in Exhibit 103, and
in documents like Exhibit 301, whicliases Horsepower was the entity through
which Madison was purchasing 51% of Thunder.

Plaintiffs’ Response To Show Cause Or¢leoc. #791) filed January 30, 2020 at 5-6. In other

words, plaintiffs changed their breach of contract themryresponse to defendantstmmary
judgment motion, plaintiffs had claimed that Madiswas the purchaser. In response to the order
to show cause, they said that Horsepower wapuhehaser (using Madison’s monelaintiffs

did not advancany theory how Madison’s role aanker would make it a party to the underlying
contract. Accordingly, on anafter January 30, 2020, plaintiffs did not articulate non-frivolous
breach of contract claims against Madison.

At the pretrial conference with Judge Jam@sajntiffs had yet another opportunity to
explain how Madison was a party to the alleged contract. They still could not do so. Having had
five years to perfect their contract claimsncluding a show cause order in which the Court
expressly asked them to clarify this exact issuglaintiffs still could not answer two simple
guestions: (1) what would Madisggt under the contract? af2) what would Madisogive under
the contract? Consistent with their prior pleadi, plaintiffs continuetb conflate Madison and
Horsepower (two distinct legal entities). Irhet words, after litigatig the matter for over five
years, plaintiffs themselves could not articulate IMadison was a party to the alleged contract.
Because plaintiffs failed to articulate a non4flious theory that Madison had entered into a
contract with either Pipeline or Backwood, thaieach of contract claims against Madison failed
as a matter of law. The Cowagrees with Judge James’ recommendation and overrules plaintiffs’

objection on this issue.
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[11.  Damages

Plaintiffs assert that Judge James erred when she stk of plaintiffsdamage claims.
Judge James was in and out of court througheustlpplemental pretrial conference, and she gave
plaintiffs’ counsel extended breaks to find evidence that they had timely disclosed their
computations of certain categories of damagesaordance with Rule 26(a) and (e), Fed. R. Civ.
P. When they could not, Judge James found that they had failed to comply with Rule 26, and

therefore did not include partimr damages claims in the Second Amended Pretrial Order

(Doc. #795). Specifically, she found that plaintiffs had not adequately disclosed the following:

Backwood: Loss of a 49% interest in the joint Thunder festival, in the amount of
$3.116 million; lost profitsof $3.356 million over sevegears; consequential
damages consisting of (a) $1.45 millionlosses and debts Backwood incurred
when Thunder festival failed, (b) $660,000 in monies Backwood owed in debts
incurred to Mosiman, and (c) minimum of $400,000 Backwood owes under
settlement in Arkansas class action.

Pipeline: $230,000 in unreimbursed overhead and expenses incurred by Pipeline on
Thunder festival.

Order And Report And Recommendation (Doc. #813) at 3-4.

The Federal Rules of Civil Procedure requirdipa to initially disclose computations for
each category of damages, and to timely supplethahtlisclosure when it becomes incomplete
or incorrect. Fed. R. Civ. P. 26(a)(1)(A)(ii)) & (e)(A) If a party fails to disclose computations
in violation of Rule 26, it cannot use those compatetiat trial unless the failure was substantially
justified or harmless. Fed. R. Civ. P. 37(c)(2).

Here, plaintifischallenge Judge James’ recommendatioite respect to (1) plaintiffs’
business valuation ($3.116 million) and lost pofi$3.356 million) and (2) certain debts that
Backwood and Pipeline incurred ($1.45 million, $660,000, $400,000 and $230,000, for a total of
$2,740,000). According to plaintiffs, they disséml the computations for these figures in
compliance with Rule 26(a) and (e), and even if they did not, the error was harmless.
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A. Compliance With Rule 26
With respect to the business valuation ($3.frfilion) and lost profits ($3.356 million),
plaintiffs argue that they complied with Rule 264ay (e) because in their initial disclosure from

December 4, 2017, sddaintiffs’ Initial Disclosures(Doc. #824-1), and in their most recent

damage calculation disclosure from October 24, 2018, Ramtiffs’ Third Supplemstal

Disclosures (Doc. #824-2), they listed Mosimaraasitness with knowledge of their damages.
With respect to Mosiman, the latter discloSuesads in full:

Mr. Mosiman has knowledge of the factudéghtions in the Amended Complaint,
including but not limited to, Defendants’ breach of their contract to pay
$750,000.00, fund $500,000.00 of operating capital for the Thunder on the
Mountain (“Thunder”) music festival, angiay $80,000.00 for production of the
festival in exchange for a 51% interest in Thunder. He also has knowledge of
Defendants’ bait and switch tactics, as vesIDefendants’ pilfering of Plaintiffs’

key partners and employees. FigallMr. Mosiman has knowledge of the
devastating impadefendants’ conduct had on Plaintiffs’ finances, reputation, and
ability to put on music festivals going forward.

Id. at 1. Neither of these disclosures mamtihe specific numbers at issue ($3.116 milkod
$3.356 million) let alone the underlying computations. Accordingly, they do not satisfy the
disclosure requirements of Rule 26(a) and (e), Fed. R. Civ. P.

Plaintiffs argue that they complied witRule 26 because the Amended Pretrial Order

(Doc. #660) filed November 15, 2019 incoratad the calculations of Steven Yorlplaintiffs’

damages expert whose testimony the Court struck on January 15, 2020. See Motion Hearing/Final

Pretrial Conference (Doc. #740). This argument isrk#za various respects. First, plaintiffs cite

no authority for the proposition that because eamlier pretrial order samarily referred to

calculations from a stricken damages exp@dintiffs complied with Rule 26. Second, plaintiffs’

9 With respect to Mosiman, the disclosure of October, 24 2018 repeats the
information in the disclosure of December 4, 2017, with additional assertions.
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premise is false: the Amended Pretrial Order (Doc. #66Q)atitincorporate” York’s calculation

— it did not mention York, any of his calculations or even his final numbers. Finally, York valued
plaintiffs’ business enterprisa $6,734,925. York Report (Da£r32-1) filed January 6, 2020. In

the section discussing damages, the Amended&®tder (Doc. #660) simply lists a lump sum

of $12,001,26 7 without any further explanationand itis not York’s number.This so-called
disclosure does not satisfy Rule 26(a) and (e), Fed. R. Civ. P.

With respect to debts that Backwood and Pipeline incurred ($2,740,000 in all), plaintiffs
argument seems to miss the pantirely. Plaintiffs explain wdt each number designates, but
make no serious effort to show when and whieeg disclosed the computation of these numbers
in compliance with Rule 26(a) and (e), Fed. R. Civ. P.

B. HarmlessError

Plaintiffs assert that even if they did not comply with Rule 26, any error was harmless. Fed.
R. Civ. P. 37(c)(1). Under Rule 37, the Court hamad discretion in determining the harmfulness
of a Rule 26 violation, and it considers four factorstilig)prejudice or surprise to the party against
whom the testimony is offered; (2) the ability oétparty to cure the prejudice; (3) the extent to
which introducing such testimony would disrupt the trial; and (4) the moving pdrag faith or

willfulness. Jayhawk Capital Mgmt., LLC v. LSB Indus., Inc., No. 08-2561-EFM, 2011 WL

1626581, at *9 (D. Kan. Apr. 28, 2011) (citations omitted).
Plaintiffs primarily focus on the first faot, arguing that defendants were not prejudiced
by their Rule 26 violation because “Mr. Mosiman’s damages calculations are simple math.”

Objections To Order And Report Aiecommendation (Doc. #813) atTo explain this “simple

math,” plaintiffsassert as follows:

For his valuation of 49% of Thunder [$3.116llran], he makes a conservative
projection for attendance, sales and prdi@sed on a 7-year period using Wakarusa
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as a comparator, similar Refendants’ valuation of their firgtear Kaaboo festival

set forth in their investor committee memo that has been introduced into evidence,
based on numbers contained in Defendants’ investor committee memos about
Thunder and the parties’ working budgets Thunder 2015. For lost profits
[$3.356 million], Mr. Mosiman simply takes 49% of the profits Backwood, as
owner of Thunder, would have received using the same 7-year projection.

Id. This explanation fails to shed any light on the numbers to which Mosiman proposed to testify.
In other words, even after this additional attetopgxplain their calculations, plaintiffs still have
not clarified where the following numbers come from:

Backwood: Loss of a 49% interest in the joint Thunder festival, in the amount of
$3.116 million; lost profits of $3.356 million over seven years.

The same is true with respect to the dehid Backwood and Pipeline allegedly incurred
(totaling $2,740,000). As the Court explained abhgviaintiffs explain what each number
designates but not the computatiorttadse numbers. This is not a cageere plaintiffs’ failure
to comply with Rule 26 was harmless becatls@r damages calculations were “simple math.”
Plaintiffs still cannot explain where these numbers come from. The Court addressed this very
issue with plaintiffs, as follows:

Plaintiffs damage claims have been the paradigmatically moving target, and
plaintiffs have had multiple chances terdte, re-iterate and re-re-iterate their
damage claims. E.g., SecoAdhended Pretrial Order (Doc. #795); Steven York
Report (Doc.#761-1); _ Amended PRiet Order (Doc. #660) filed
November 15, 2019; Rintiffs’ Response To Show Cause Or@eoc.#791) filed
January 30, 2020. After days of uninteregbpportunity to make their best case

on their theories and amounts of damages, lthgg almost entirely failed to satisfy

the two relevant threshold inquiries: (1) whether they breached their duties to
initially disclose a computation for each category of damages claimed under Rule
26(a)(1)(A)(iii) and to supplement those computations under Rule 26(e), Fed. R.
Civ. P.; and (2) whether notwithstanding said breach, they should be allowed to
testify about their damage computations at trial.

Order (Doc. #815) filed February 7, 2020.
Plaintiffs’ argument that their violations of Rule 26 were harmless dot pass the laugh

test. After five years of litigation, days befaral, they launched new damages claims exceeding
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$10.5 million. Defendants had no way of dsung the underlying computations and no

opportunity to conduct discovenn the new claims. Becauieir violation of Rule 26(a) and

(e), Fed. R. Civ. Rwas not harmless, the Court overrules plaintiffs’ objection on this issue.
The Court agrees with and adopts in theiirety the determinations that Judge James

made in her Order And Report And Recommendation (Doc. #813) filed February 7, 2020.

IT ISSO ORDERED.

Dated this &th day of March, 2020 at Kansas City, Kansas.

s/ Kathryn H. Vratil
KATHRYN H. VRATIL
United States District Judge
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