Radiologix, Inc. et al v. Radiology and Nuclear Medicine, LLC Doc. 444

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RADIOLOGIX, INC. and RADIOLOGY
AND NUCLEAR MEDICINE IMAGING
PARTNERS, INC.,

Plaintiffs,
V.
CaseNo. 15-4927-DDC-KGS
RADIOLOGY AND NUCLEAR
MEDICINE, LLC,

Defendant.

MEMORANDUM AND ORDER

For more than 16 years, pléfiiRadiologix, Inc. (or one oits predecessors-in-interest)
provided management services to defen@&aivl (a physician-owned radiology practice) under
a long-term management service agreement. In 2014, defendant terminated the parties’
agreement. In response, plaintiffs filed tlawsuit alleging, among othénings, that defendant
had breached the parties’ agreement by unlayfatiminating the contract and transferring
defendant’s billing and coding operations toter company. Defendant filed a Counterclaim
against plaintiffs assertingdhit was plaintiffs—not defendartwho had breached the parties’
contract by materially defaulting on dutiesposed by the parties’ agreement.

The parties moved for summary judgmeraiagt the competing breach of contract
claims. The court denied both motions, finding thaterial issues of faexist and so, a jury
must decide both parties’dach of contract claimsSee generallfpoc. 300. And the court set
the matter for trial on March 6, 2018.

Consistent with the court’s Trial Order, tharties exchanged their trial exhibits shortly

before the scheduled trial date. During {iatcess, defendant dmeered that plaintiffs’
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proposed trial exhibits included documents thaintiffs never had pragted during discovery.

In light of that discovery, the court vacated March 6, 2018, trial date, to allow the parties to
engage in additional discovery. The court mefeé the matter to Magistrate Judge K. Gary
Sebelius for management of that additionatdvery. During the additional discovery period,
plaintiffs produced more documents, answeangéekirogatories posed lefendant, and produced
certain witnesses for deposition. Also—for thrstftime in the lawsuit-the parties exchanged
privilege logs. After plaintiffs questionesbme of defendant’s privileged designations,
defendant de-designated some documents, tithdnawing its privilege claim. It produced
these documents to plaintiffs. Also, plaintiffesposed one of defendant’s physicians about the
de-designated documents.

The parties presented several discoveryuespto Judge Sebelius during the additional
discovery period. After Judge Sebelius had resadlliedssues, he referred the matter back to the
district judge assigned for trial. The courethreset the case for trial beginning on February 5,
2019.

This matter comes before the court now onpigies’ cross-motion®r sanctions. Each
motion asks the court to impose sanctions on theratide for its alleged discovery failures, as
revealed during the addimal discovery period.

Defendant’s Motion for Sanctiorf®oc. 400) asserts that piéifs have violated the
Federal Rules of Civil Procedure—specificaltyoking Rules 16(f), 26(g), 37(b), 37(c), and
37(d)—by intentionally withholding relevaand discoverable documents and failing to
implement reasonable and defensible discoversioppls. Defendant asks the court to impose
sanctions on plaintiffs for thesiolations by: (1) orderinglaintiffs to pay defendant’s

reasonable expenses, including attornegssf incurred since February 20, 2018; and



(2) instructing the jury at the upcoming trial tipdaiintiffs failed to poduce certain documents
during discovery; and (3) instrtieg the jury that other relevadbcuments likely exist but they
are not available in the case because fittsrailed to collect and produce them.

Plaintiffs’ Motion for SanctiongDoc. 406) asserts that dattant violated Federal Rules
of Civil Procedure 30(d)(2), 37(a)(337(c), and 37(e) in two distintdshions. First, plaintiffs
contend, defendant deliberateljthield highly relevant emails by claiming improperly that a
privilege shielded them from prodian. Second, plaintiffs assedefendant failed to preserve
emails and documents from Dr. Tim Allen—onedefendant’s radiologists and Chairperson of
RNM'’s management committee. aiitiffs allege that they mer learned about defendant’s
discovery failures until after the trial delay. Saw@laintiffs ask the court to impose sanctions
on defendant for its alleged discovery failures (%) instructing the jury about Dr. Allen’s
failure to preserve his emails and instructingjtimg that they may infer that Dr. Allen’s emails
were adverse to his interestgdahose of RNM; and (2) awardipdrintiffs reasonable expenses,
including attorneys’ fees, incurred in connectwith defendant’s discovery failings.

The court addresses each Motion for Sanctisggarately, below. After considering the
parties’ arguments, theourt denies both motions.

l. Defendant’s Motion for Sanctions

Defendant asserts four arguments suppoitsiganctions motion. First, defendant
contends, plaintiffs intentionally withheld and failed to produce relevant documents. Second,
defendant argues, plaintiffs failéo comply with court ordergoverning the additional discovery
period. Third, defendant argues, plaintiffpliemented unreasonable and indefensible document
identification and collection poesses. Finally, defendant assé¢hat plaintiffs’ document

review process was flawed. Daflant argues that each one afgé failures warrants sanctions.



Defendant thus asks the courbtaler plaintiffs to pay defendantgtorneys’ feesind expenses
incurred since February 20, 2018. Also, defendahs the court to give an adverse inference
instruction to the jury as a sanction for ptdfe’ unreasonable discovery efforts. The following
sections address eachdsffendant’s four arguments.
A. Plaintiffs’ Failure to Produce Relevant Documents

With this argument, defendant assert laintiffs’ document production warrants
sanctions for two different reasons. Fid#fendant contends, ptaiffs wrongfully and
intentionally withheld relevardocuments from their supplemenpabduction on the eve of trial.
Second, defendant argues, plaintiffs faileghtoduce relevant docwants during the case’s
original discovery period because plaintiffslleation and search effts were deficient.

1. Withholding of Documents

Defendant argues that plaintiffs intentiipavithheld relevant, responsive, and non-
privileged documents when they produced aodidal documents on the ewf trial. When
plaintiffs served their triagxhibits on February 20, 2018—stphefore the March 6 trial
date—the production included five “placeholdergpa with the text “Irgntionally Left Blank”

and Bates numbers in the lower left-hand cormeter, plaintiffs produced the documents that

! Below, in each discrete section, the court provides relevant background information as necessary.

The court recognizes that this case has a long histedged, plaintiffs submitted a 114-page response to
defendant’s Motion for Sanctions that includes a 73-page “Detailed Statement of Facts.” Doc. 408.
Plaintiffs even call that section a “painstakingind and detailed descriptiarf the background facts,”

but, they contend, it is not meant to include argum®&mc. 408 at 8 n.8. Defendant accuses plaintiffs of
flouting the court’s local rules governing the pageitbnfor the argument portion of a brief. Doc. 419 at
1 n.1. The court doesn’'t endorse plaintiffstessive filing here, and hopes other litigants won't
immolate it. They shouldn’t. But the court declimefendant’s invitation to strike plaintiffs’ Response
beyond the local rule’s 30-page limid. Also, the court doesn’t find it necessary to recite a detailed
factual background—comparable to the one plaintiffge provided—to decide the pending motions.
Indeed, in some ways, the court found it difli to understand the crux of the dispute herresthe

reason why plaintiffs didn’t realize until the eve aéltthat they hadn’t pruced relevant documents—
because plaintiffs never explain the error's cause patie 55 of their Response. This Order uses a
different convention: It just provideslegant background information as needed.

4



they initially had marked “Intdionally Left Blank.” Defendanasserts that these documents are
relevant and contain agreed-upon search terms, yet plaintiffs hadn’t produced them earlier in the
litigation. Thus, defendant argues, plaintiffslgted their duty to produce relevant documents
they actually had located by electronic sbarg. And, defendant contends, this conduct
warrants sanctions under Rule 37(c).

Rule 37(c)(1) provides:

If a party fails to provide information @fentify a withess as required by Rule 26(a)

or (e), the party is not allowed to use timibrmation or witness to supply evidence

on a motion, at a hearing, or at a triaiJess the failure was substantially justified

or is harmless In addition to or instead ofithsanction, the court on motion and

after giving opportunity to be heard:

(A) may order payment of the reasonablgenses, including attorney’s
fees, caused by the failure;

(B) may inform the jury of the party’s failure; and

(C) may impose other appropriate saoos, including any of the orders
listed in Rule 37(b)(2)(A)(i)—(Vi).

Fed. R. Civ. P. 37(c)(1) (emphasis added).

A district court enjoys “broadiscretion” to decide whethea violation is justified or
harmless.HCG Platinum, LLC v. Preferred Prod. Placement Cp87.3 F.3d 1191, 1200 (10th
Cir. 2017) (citation and internal quotation madmitted). Nevertheless, the Tenth Circuit
instructs that “the Rule 37(d) inquiry ‘depends upon sevefattors that alistrict courtshould
consider in exerciag its discretion.” Id. (quotingEugene S. v. Horizon Blue Cross Blue Shield

of N.J, 663 F.3d 1124, 1129 (10th Cir. 2011)). These facoe: “(1) the pgjudice or surprise

2 The court need not hold a hearing to decide whether to impose sanctions under Rule 37(c)(1).
Our Circuit has explained that “[a]n opportunity to be heard does not require an oral or evidentiary
hearing on the issue; the opportunity to fully btiee issue is sufficient to satisfy due process
requirements.”Sun River Energy, Inc. v. Nels@00 F.3d 1219, 1230 (10th Cir. 2015) (discussing the
requirements of Rule 37(c)(1)). Here, plaintiff€4-page response has afforded plaintiffs ample
“opportunity to be heard.”



to the party against whothe testimony is offered; (2) tlability of the party to cure the
prejudice; (3) the extemid which introducing such testimomyould disrupt the trial; and (4) the
moving party’s bad faith or willfulness.’1d. (quotingWoodworker’s Supply, Inc. v. Principal
Mut. Life Ins. Cq.170 F.3d 985, 993 (10th Cir. 1999)).

Here, plaintiffs explain, the “intentionallgft blank pages” were emails that they
discovered in the days leading up to the 2018 tRédintiffs anticipated thaine of the issues at
trial would involve plaintiffs’ efforts to @dress defendant’s conasrabout plaintiffs’
performance under the parties’ agreement. Andodiefendant’s conces involved plaintiffs’
efforts to update defendant’s website. So, togmefor trial on this issue, plaintiffs searched
Relativity (an online document magement database containthg documents plaintiffs had
collected in the case) for emails discussing @myates of defendant’s website. That search
revealed a group of emails about defendant’s iaskend plaintiffs included those emails with
their trial exhibits. But, instead of producing all the emaals trial exhibits, plaintiffs produced
just some of them, and replaced the others thighpages marked “intentionally left blank.”
Plaintiffs’ counsel explains ghreason for doing so: The R@everning pretrial disclosures—
Rule 26(a)(3)(A)(iii)—requires a party to “provide the other parties and promptly file the
following information about the evidence thainay presenat trial other than solely for
impeachment . . . an identification of each doeantror other exhibit, including summaries of
other evidence—separately idigéying those items the pargxpects to offeand those itnay
offer if the need arises Fed. R. Civ. P. 26(a)(3)(A)(iii)) faphasis added). Because plaintiffs
neither “expectf[ed] to offer” nor thought they “may offail emails about the website, they

didn’t include all of them in th trial exhibitsthat they produced on February 20, 2018. But



plaintiffs did produce the emails in a later, supplemental production provided to defendant one
day later, on February 21, 2018.

Defendant contends that this argument “nkistdly impl[ies] that [plaintiffs] intended to
produce those documents all along.” Doc. 413. ainstead, defendaatieges, plaintiffs’
supplemental production of the documents was filetely accidental” aftgplaintiffs’ paralegal
mistakenly and inadvertently produced theloh; see alsdoc. 401 at 17. The court finds no
factual support in the record for defendant’s a&ses. Plaintiffs repgsent that they did not
withhold the documents deliberately, but instpanduced the documents to defendant when
they made a supplemental productioAnd, plaintiffs assert, the withholding pages merely
reflected plaintiffs’ attempt to cull the websiteatd emails down to the ones that they expected
to offer (or may offer) as exhibits at trial. s, plaintiffs explain, theperformed this culling
“during the fast and furious pace” of preparfogtrial and trying to meet various pretrial
deadlines. Doc. 401-6 at 3 (March 6, 2018, letmmfplaintiffs’ counsel to defendant’s counsel
explaining the “intentionally lefblank” issue). The court findkis explanation plausible, and
the record certainly does$mrontradict it.

Also, on the current record, the court catles that plaintiffsactions don’t warrant
sanctions because the withholding was harmless. The Rule 37(c) fagipost this conclusion.
Plaintiffs cured any prejudice or surprisg producing the emails in the supplemental
production. And, during the supplemental dissrgvperiod, defendant has had ample time to
review the emails and seek additional discoaagut them. Also, the court finds no evidence of

bad faith or willfulness by plaintiffs.

3 In a March 6, 2018, letter, plaintiffs acknoadged that they had produced the “intentionally left
blank” documents in the February 21, 2018, supplemental production. Doc. 401-6 at 3. Also, plaintiffs
offered to reproduce the documents to defendaloigid into a document management databékse.
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Defendant contends that it nonetheless hawged prejudice frorthe months-long trial
delay caused by plaintiffs’ tardy dement disclosures on the eve of trial. The problem with this
theory is that plaintiffs’ removal and markingtbese emails as “intentionally left blank” was
not the reason for the trial delay. Instead,dbkay resulted from platiffs’ discovery—just
days before trial—that it never had producedaie relevant document®ecause inadvertent
“gaps” existed in its document production. The court discusses this problem in the next
subsection.

2. Plaintiffs’ Failure to Pro duce Documents Earlier

On the eve of the March 6, 2018, trial, plaintifisated relevant documents that they had
not produced in the litigation. Upduarther investigation, plaintiffsealized that “gaps” existed
in their document production. Specifically, plaffstidiscovered that they incorrectly had set the
production parameters in their document management database when they produced responsive
documents to defendant.

Plaintiffs explain. After plaitiffs collected electronic documents and loaded them into
the database, they ran the agreed-upon searob sgainst those documents in their database.
Then, plaintiffs’ counsel “took the documents thaton a search termised specific in-house
and outside lawyer email addresses to identify and cull privileged items, and then conducted a
limited, targeted review or ‘samplef the remaining documentsDoc. 408 at 7. Plaintiffs then
produced what they believed was every docurtieat had hit on a search term but was not
privileged. 1d.; see also idat 39 (“[I]t had been Plaintiffs’ intention from the outset to simply
produce all of the Topeka sendwcuments that hit on [defendant’s] search terms, after any
privileged documents had been removedBt instead, the production parameters on the

database mistakenly were set to producethesspecific, non-privileged documents that



plaintiffs had tagged in the thbase as “responsive” duritite limited, targeted reviewld. at
55. And so, the parameters did not produceaitprivileged documentsdhhad hit on one of
the parties’ agreedpon search termdd.

Plaintiffs call the parameterisieg a “mistake” because, as plaintiffs’ briefing stresses
many times, they “wanted to produce all those documeiis.Also, plaintiffs contend, the
documents withheld are helpful to plaintiffs’ easecause they showethsubstantial and hard
work that Plaintiffs did for [defendant].d. Plaintiffs contend that they didn’t realize the
mistake until the eve of triathen they discovered the unproddadocuments during their trial
preparation. Plaintiffs deny thitey willfully or intentionally wthheld these documents. To the
contrary, they “believed these and other doents like them were already included in the
document production.’ld. at 65.

After the court vacated the March 6, 2018, tydintiffs used the additional discovery
period to review their documeanbllection and production efforts. And they supplemented the
production gaps caused by having used the wpangmeters to produce documents. These
efforts led to a supplemental production where plaintiffs produced more than 30,000 additional
documents to defendant. But, defendant arghetsplaintiffs should have produced those
documents a year earlier during the case’smalgliscovery period Specifically, defendant
contends that Judge Sebelius’s Agreed Ordttdtishing Protocol for Discovery of Electronic
Data (“ESI Protocol”) (Doc. 103equired plaintiffs to review e&ry document that hit on one of
the search terms. And, defendant argues, tffaifdimited, targeted review violated the ESI
Protocol. The court doesn’t read thel P&otocol the same as defendant.

The ESI Protocol required the parties to centain search terms against “ESI gathered

and secured.” Doc. 103 at 5. And then, the E8tdeol required the paes to “produce[ ] or



place[ ] on a privilege log” the fJelevant and responsive docungeahd information that results
from [the] searches.ld. Defendant contends thplaintiffs violated theESI Protocol “by either
not running search terms against the ‘ESI gagti and secured,’ or not reviewing all the
documents that hit on those search terms.t.[301 at 19-20. The court disagrees.

Here, plaintiffs ran the search terms agathe collected ESI, removed privileged
material, and then conducted limited, targeteakshes of the non-privileged documents that had
hit on the search terms. Nothing in the ESI Ordquired plaintiffs to reiew every one of those
documents individually. Insteadgihtiffs chose to review a limited number of the documents to
determine if the search terms had returned responsive documents. Then—as plaintiffs
represent—they intended to prodadkthe non-privileged documents that hit on the search
terms as the responsive documents. But they didn’t achieve that aim because they had made a
mistake when they set the production parameters in the document management database. In
short, plaintiffs erred as huméeings are wont to do. The cbfinds nothing about plaintiffs’
review that violated # ESI Protocol.

Plaintiffs, admittedly, did not produce alleH[r]elevant and responsive documents and
information that results from [the] searchefbdc. 103 at 5. So, defenutacontends, plaintiffs
violated the ESI Protocol. Ads defendant argues, plaintiff&lilure to produce all relevant
documents during the original discovery pendalated the court'Scheduling Order that
required the parties to serve supplemedittiosures by January 6, 2017, and complete
discovery by February 17, 2017. Doc. 123 aBit plaintiffs adequately have explained the
cause of their failure—an unintentional human error. Neviedbedefendant argues that

plaintiffs’ conduct is sanctionable under Fed®&ales of Civil Procedure 16(f) and 37(b).

4 Defendant asserts that plaintiffs’ failure toguce the relevant documeiarlier in the litigation

violated another Federal Rule of Civil ProcedureHeR26(g). This Rule requires an attorney to sign
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Rule 16(f)(1)(C) authorizes a court to imp@s@ctions on a party attorney who “fails
to obey a scheduling or other pretrial artleAlso, Rule 16(f)(2) provides:
Instead of or in addition tany other sanction, the coumustorder the party, its
attorney, or both to pay the reasonablpenses—including attorney’s fees—
incurred because of any noncompliance with this uhess the noncompliance
was substantially justified or otherrcumstances make an award of expenses
unjust
Id. (emphasis added). Rule 37(BJ&) provides that a courttiayissue” certain sanctions when
“a party or a party’s officer, déctor, or managing agent—omdtness designated under Rule
30(b)(6) or 31(a)(4)—fails tobey an order to provide or permit discovery . . ld”(emphasis
added). And, similar to Rule 1§(2), Rule 37(b)(2)(C) provides:
Instead of or in addition to the [sanctiposders [listed in Rule 37(b)(2)(A)], the
courtmustorder the disobedient party, the ateyradvising that party, or both to
pay the reasonable expenses, includitmyaey’s fees, caused by the failunaeless
the failure was substantially justifieat other circumstances make an award of
expenses unjust
Id. (emphasis added).
Here, the court declines torgdion plaintiffs under eitheRule. Even if plaintiffs’
inadvertent failure violated the ESI Order, twairt has discretion to award sanctions under Rule

16(f)(1) and 37(b)(2)(A).And the court is not required to avd fees and expenses under Rule

16(f)(2) or Rule 37(b)(2)(C) itertain circumstances make such an award unjust.

disclosures and discovery responses, and, by signmgttibrney certifies that the disclosure or discovery
response is complete and correct “to the besteop#rson’s knowledge, information, and belief formed
after reasonable inquiry.” Fed. R. Civ. P. 26(g)(1). A court may impose sanctions under Rule 26(g)(3)
for violating the Rule’s signing and certification requient. Fed. R. Civ. P. 26(g)(3). Here, the court
declines to find plaintiffs’ counsel’s certification disclosures and discovery responses violated Rule
26(g). Plaintiffs have explained that the failure to produce those documents during the original discovery
period was an inadvertent and unintentional errand e court has found that plaintiffs’ explanation for
the oversight is plausible and reasonable. Thus;dhe concludes that plaintiffs’ counsel’s signature
complied with Rule 26(g) because, when counselesighe disclosures and discovery responses, counsel
certified that they were complete and correct “®lblest of the person’s knowledge, information, and
belief formed after reasonable inquiry.” Fed. R. Civ. P. 26(g)(1). Nothing in the record suggests that
plaintiffs’ counsel violated this rule.
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Defendant argues that plaintiffs’ actiongsdneesemble conduct that our court sanctioned
in Resolution Trust Corp. v. William$65 F.R.D. 639 (D. Kan. 1996). Williams Judge
Newman sanctioned the plaintiff and its atys for failing to produce documents that the
Scheduling Order required the plaintiff to produée.at 641. Like plaintiffs here, th&/illiams
plaintiff asserted that it hadn’t withhelde documents intentionallyd. at 642. But, the
plaintiff conceded, it had failed to produitee documents as mandated by the Scheduling
Order’s timeline.ld. The court recognized that “negligence in the handling of the case which
causes unreasonable delays andfietes with the expeditious magement of trial preparation
may bea basis for sanctionsd. at 643 (emphasis added). tBwhen imposing sanctions,
Williamsrelied on facts that diffegignificantly from the ones here. For example, the court
found that the plaintif§ attorneys neither hadmmunicated with thetlient nor made an
appropriate investigation to learn whet the relevant documents existed. at 647. Also, the
court rejected the attorneymtention that they had produce documents as soon as they
learned they existedd. at 648. Instead, the court found ttieg attorneys didn’t even review
the documents when they learned about them Also, the attorneys didn’t inform the
defendants about the documentgsence until months lateid. Under those circumstances,
Judge Newman found that plaifithadn’t explained its failure tproduce adequately, and so,
imposing sanctions wasn’t unjudd. at 647-48.

In contrast, here, plaintiffs kia explained the inadvertent error that led them to omit the
responsive documents from their original pradgut This omission wasn't the product of
counsel’s failure to communicate with its dier investigate whier other responsive
documents existed. The error here amountedtéchnical oversight when producing documents

from an electronic document managementlakzda. Also, once the error was discovered,
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plaintiffs quickly worked to determine whiaad caused the production “gaps,” tried to fill the
gaps by making supplemental document productiomefendant, and produced more discovery
to defendant during the additional discovery period to cure the original oversight. Under these
facts, sanctions are not warradtunder Rules 16(f) or 37(b).

Also, the court declines to impose sanctiander Rule 37(c). As discussed above, the
court has discretion to impose sanctions undsrRhle. After considering the Rule 37(c)
factors—as discussed above—tmairt finds the inadvertent Bg in plaintiffs’ production
harmless. Defendant disagrees, but, on the whslarguments arenffersuasive. Defendant
asserts that plaintiffs’ failure to producéeneant documents earlier in the litigation has
prejudiced defendant because pldiis’ omission required the court to vacate the trial setting
and delayed trial for almost a yearhus, defendant asks for sanos in the form of attorneys’
fees and expenses to compensate defendant for the costs of delay and also to deter future
misconduct of this nature.

Trying to support its argumentahcontinuing the ial has prejudiced defendant, it cites a
single case from a district court outside fenth Circuit. Doc. 419 at 19 (cititgrkland v.
Cablevision SysNo. 09 CIV 10235(LAP)(KNF), 2012 W#336193, at *4 (S.D.N.Y. Sept. 21,
2012)). This case doesn'’t help defendant much. It doesn’t even involve sankiitiesnd
denied a pro se plaintiff's motion to moditye scheduling order and reopen discovery after
defendant had filed a summary judgment moti@¢hen deciding whether good cause existed to
grant plaintiff's motion, the court considerseveral factors—includg the prejudice to
defendant.ld. at *2. The court held that grantingapitiff's motion wouldprejudice defendant
because it would “requir[e] the parties to mepnew summary judgment motions” and “delay

unnecessarily the final rdsition to this action.”ld. at *4.
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Here, it is true: plaintiffs’ Ise disclosure of relevant ewdce delayed the trial by almost
a year. But it also gave defdant the opportunity to discovadditional information from
plaintiffs. And, after that additional discoyedefendant has identified no relevant documents
that plaintiffs ultimately have failed to collembd produce. Under these facts and exercising its
discretion, the court declinesitnpose sanctions based on any ydeje that defendant sustained
from the trial delay because the other Rule 3féclors favor a finding thahe late disclosure
was harmlessSee, e.gFidelity Nat'l Title Ins. Co. vintercounty Nat'l Title Ins. Cp412 F.3d
745, 752 (7th Cir. 2005) (holding thite court could cure anyight harm caused by a party’s
Rule 26 violation by granting a continuance to allow the opposing party to conduct additional
discovery);Dooley v. Altus Med. Corp61 F.3d 915, 1995 WL 324524, at *5 (10th Cir. May 31,
1995) (unpublished table opinion) (recognizing that plaintiff dsamedy any prejudice from a
late disclosure by seeking a continuan&gyless Shoesource Worldwide, Inc. v. Target Corp.
No. 05-4023-JAR, 2007 WL 2013574, at *7 (Kan. July 10, 2007) (refusing to impose
sanctions based on a party’s failure to disctesevant evidence because the court postponed the
trial date, and thus the discloswveuld not disrupt the trial).

Also, as discussed in Part Il of this Ordée trial delay revealeithat defendant had its
own discovery shortcomings during the origidecovery period. It had withheld documents
based on dubious privilege designations. Buttie additional discovery period—that allowed
defendant’s withholding to conte light—defendant may never have produced the privileged
documents to plaintiffs. On this record, the ¢alaclines to impose satmns against plaintiffs
for their imperfect discovery efforts because defatidaliscovery conduct was less than ideal.
See, e.gGassaway v. Jarden Cor292 F.R.D. 676, 689 (D. Kan. 2013) (declining to impose

sanctions under Rule 37(a) when “[b]qidwties are at fault to some degre&tjijliams v.
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Sprint/United Mgmt. C9245 F.R.D. 660, 674 (D. Kan. 2007pfcluding that an award of
sanctions against either party wagust when “each of the parsi@ere contributed to the need
for Court intervention”)Gipson v. Sw. Bell Tel. CGdNo. 08-2017-EFM-DJW, 2009 WL
790203, at *20 (D. Kan. Mar. 24, 2009)jections sustained in paand overruled in part on
other grounds2009 WL 4157948 (D. Kan. Nov. 23, 2009) (declining to impose sanctions or
award fees and expenses whbothsides [had] failed to satistheir Rule 26(g) duties”).
B. Plaintiffs’ Compliance with Court Orders

Next, defendant argues the court dd@anction plaintiffs under Rule 37¢dpr creating
more delays during the additional discovery efiby failing to prepare witnesses for initial
30(b)(6) depositions, failing to fully answeténrogatories, and failing to produce a witness for
some topics in a reopened 30(b)(6) depositidndc. 401 at 23. Defendant contends that
plaintiffs’ “unwillingness to provide straightforward answers, or any answer, to questions about
how they conducted discovery expanded whatdcbave been a relatively short continuance
into an eight-month battle to learn facts . . 1d” But defendant’s description of plaintiffs’
conduct contradicts the record. Also, it standstamk contrast to Juddggebelius’s summary of

plaintiffs’ efforts during theadditional discovery period.

s Rule 37(d)(1)(A)(i) provides that a courh&yissue” sanctions if “a party’s officer, director, or

managing agent—or a person designated under Rule 30(b)(6) or 31(a)(4)—fails, after being served with
proper notice, to appear for that person’s depositigtute 37(d)(3) provides the types of sanctions that a
court may impose for violating this Rule:

Sanctions may include any of the orders listed in Rule 37(b)(2)(A)(i)—(vi). Instead of orin
addition to these sanctions, the court must regtiie party failing to act, the attorney
advising that party, or both to pay theasonable expenses, including attorney’s fees,
caused by the failure, unless fladure was substantially jtifed or other circumstances
make an award of expenses unjust.
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During the additional discovery period, Ju®gbelius granted defendant leave to take
plaintiffs’ Rule 30(b)(6) deposition but limited the scope of that deposition to this: “how
plaintiffs identified and collected documeids review and production.” Doc. 367 at 1.
Consistent with Judge Sebeliarder, defendant filed a RuB@(b)(6) deposition notice, and,
on March 23, 2018, plaintiffs produced two porate representatives for a Rule 30(b)(6)
deposition. After taking those plasitions, defendant filed a Mon to Compel, asking Judge
Sebelius to reopen the Rule 30(b)(6) depositmause, defendant argued, plaintiffs’ withesses
were not prepared to answegrtain deposition topicdd. at 2. Defendant also asked Judge
Sebelius to compel plaintiffs wesignate one of their own attorneys as a Rule 30(b)(6) witness
because, defendant argued, counsel is theparson who likely could address defendant’s
guestions about plaintiffs’ docuant collection and productiorid. at 7. Judge Sebelius refused.
Id. But, in fairness, he also found that plaintifizd not prepared thdRule 30(b)(6) withesses
to testify on certain topicdd. at 5. Thus, Judge Sebelius grahtiefendant’s request to reopen
the Rule 30(b)(6) depositionrfaertain topics and limited the deposition to four hoddsat 7.
Also, he ordered defendant to “make every readereftort to obtain [the] information from . . .
supplemental interrogatories . . . before resorting to reopening the Rule 30(b)(6) depdsition.”

Defendant served the interrogatories as Jij®elius directed, and plaintiffs provided
responses. Still, defendant took the reopdtlé 30(b)(6) deposition on August 15, 2018. But
in its current sanctions motion, defendant arguasghaintiffs’ interrogatory responses still “left
a number of questions . . . unanswered” andpfts’ Rule 30(b)(6) witnesses still could not
answer all deposition topics during the remget deposition. Do@01 at 25. Specifically,
defendant contends that plaffginever produced a witnesstastify about ceain technical

aspects of plaintiffs’ electronic systemsl. But that was because plaintiffs had no withess who
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could testify on those topicdd. Instead, plaintiffs explained tbefendant that their software
manufacturer, EMC Corporation, liketould answer their questionkl. Plaintiffs also directed
defendant’s counsel to publicvailable information about EMC’s software product located on
its website and in its manuals, asked EMC ismdepresentatives for information, and passed
along an offer from EMC to provide an affideanswering defendant’s questions. Doc. 408 at
73-74. Defendant refused the offer and, instead, noticed EMC for deposition in Bdstin.
75; see alsdoc. 386. EMC filed a Motion to Quash tteposition notice in the District of
Massachusetts. The Massachusetts federal granted the motion, finding “the relevance of
the areas of requested testimony to the ugpiigylissues in the case to be dubious” and
identifying “no reason to doubt EMC'’s represemtatihat the information is publicly available
to defendant on EMC’s website.” Doc. 401-18 at 3.

Despite plaintiffs’ efforts to provide thaformation defendant had sought, defendant
argues that plaintiffs did nabnduct “a reasonable inquiry” locate relevant and responsive
documents because “they do not know the impatti@f systems’ limitations.” Doc. 401 at 26.
Defendant thus asks the court to issue a sulbgtasdnction, informing the jury about plaintiffs’
discovery failures and instrunl them that relevant and resysive documents likely exist and
are not available in this case becausenfifés failed to collect and produce therd. The
record doesn’t support such a sanction. Natheéd-ederal Rules support sanctioning plaintiffs
with an adverse inference instruction. Under RAfge)(2), a court may give the jury an adverse
inference instruction when “electronically stoiatbrmation that should have been preserved in
the anticipation or conduct of litigation is lostchese a party failed toke reasonable steps to
preserve it,” but 6nly upon finding that the party acted with tinéent to depriveanother party.”

Fed. R. Civ. P. 37(e)(2) (emphasis added). Twsary committee’s notes to this Rule caution
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that “[n]egligent or even gssly negligent behavior does not support [an adverse] inference
[instruction].” Fed. R. Civ. P. 37(e)(2) advigccommittee’s note to 2015 amendment. Here,
the record doesn’t demonstrate that plaintiiftended to deprive defendant of information.
Instead, as already discussed, the court finatspilaintiffs engaged in reasonable discovery
efforts under the facts presented. And errorsanéffort were the product of negligence and
mistake—not intentional conduor bad faith.

Also, contrary to defendant’s assertions, plaintiffs willingly provided the information that
defendant sought about plafifdi collection and production effts. Although Judge Sebelius
initially found that plaintiffs hel not prepared their Rule 3Q(6) witnesses to testify about
certain topics, plaintiffs complied with hisdars to respond to written interrogatories and
produce the 30(b)(6) withesses toreopened deposition. In thied, Judge Sebelius described
plaintiffs’ efforts in this fashion:

To cooperate, plaintiffs have stipulatednoch of the discovery that has occurred

during this period. In addition to merithscovery, the parties have engaged in

substantial meta-discovery. Plaintiffsvieaprovided detailed descriptions of the
searches conducted against collected documents, served detailed responses and
amended responses to interrogatorgeeking informationabout plaintiffs’
discovery efforts, and produced Rule I306) designees to testify about these
issues. Thisisin addition to the inforndgdcovery concerninglaintiffs’ discovery

efforts. Yet, in every status conégice with the court or motion to compel,

defendant still requested more—in one instaaven moving to compel plaintiffs

to designate their own attorney as adeRBO(b)(6) deponent. Discovery has its

limits, and any further meta-discovery is simply not proportional to the needs of

this case given the substantial amoahimeta-discovery already permitted and
because this additional period of discovand multiple discovery disputes have
significantly delayed the trial.
Doc. 395 at 8-9. Importantly, defendant nesaected to Judge Selius’s Order or his
conclusions. Likewise, defenalanever objected to Jud&ebelius’s rulgs rejecting

defendant’s requests for more digery on plaintiffs’ collection and production efforts. On this

record, the court rejects defendaratssertions that phaiiffs failed to comply with court orders
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and frustrated the purpose of the additionatavery period. Plaintiffs’ conduct during the
additional discovery period does not merit a sanctions award under Rule 37(d) or any other
aspect of the Federal Rules.

C. Plaintiffs’ Document Identification and Collection Processes

Defendant next argues that the court stianlpose sanctions on plaintiffs because the
additional discovery period revealdtht plaintiffs used unreasable and indefensible document
collection processes. Defendant criticizesrilés’ collection efforts in several ways.

First, defendant asserts that plaintiffs violated their discovery obligations because they
never implemented a litigation hold. But noegyvcase requires a legal hold. For example,
“where all potentially relevant information is already secured” a legal hold notice “will not be
necessary.’The Sedona Principles, Third EditiolBest Practices, Recommendations &
Principles for Addressing Electronic Document Productité Sedona Conf. J. 1, 104, 103-08
cmt. 5.d. (2018). Here, plaintiffs explaineddietail the action theybk to secure relevant
information both from their @peka and non-Topeka personfigdeeDoc. 408 at 87-92. And,
importantly, the discovery problem herées; the so-called “gaps” iplaintiffs’ production—did
not result from a failure to implement a litigatibald. Instead, the “gaps” resulted from an error

in the document management database’s ptmduparameters. Nothing was lost in the

6 Defendant also argues that plaintiffs’ colien efforts were deficient because they didn’t

preserve hard drives for any non-Topeka custodians. 4£® at 8. But the parties specifically agreed in
their ESI Protocol that “it is not necessary to createrfsic snapshot images of the custodians’ laptop or
desktop hard drives at this time.” Doc. 103 at Ao, plaintiffs asked the non-Topeka custodians to
identify and preserve any relevant documents tia/saved on individual hard drives. And, as

plaintiffs’ Rule 30(b)(6) witness testified, all but one of plaintiffs’ custodians saved their documents to
the company’s network—not their local hard drivéBider these facts, the court can’t see how plaintiffs
violated any discovery obligation by failing to presenon-Topeka custodians’ hard drives. Instead,
plaintiffs complied with their discovery obligatioby working to capture the relevant information

through other preservation methods. And defendant identifies no documents or other information that
was lost or destroyed because plainfifited to preserve the hard drives.
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production “gaps.” Plaintiffs had collectadd preserved the documents, and they later
produced the documents to defendant after tealzed the inadverter that affected their
original production. Indeed, defdant identifies no documents ofarmation that plaintiffs lost
because they failed to implement a legal h@lh these facts, the court declines to sanction
plaintiffs because they didninpose a litigation hold noticeSee The Sedona Conference
Commentary on Legal Holds: The Trigger & The Proc&4sSedona Conf. J. 265, 279-80
(2010) (explaining that “there 0 per se negligence rule” when it comes to litigation holds and
“if the organization otherwise preserved the infation then there is no violation of the duty to
preserve”);see also Herrmann v. Rain Link, Inblo. 11-1123-RDR, 2013 WL 4028759, at *3
n.14 (D. Kan. Aug. 7, 2013) (explaining that “saons are not appropriate for [an] alleged
general failure to implement a proper litigat hold, absent a shamg of prejudice”);School-
Link Techs., Inc. v. Applied Res., Indo. 05-2088-JWL, 2007 WB77647, at *4 (D. Kan. Feb.
28, 2007) (declining to impose sanctions for defatiddailure to impeément a litigation hold
because plaintiff never identified any relevant doeuts or information that were destroyed).
Seconddefendant argues, plaintiffs impropergfied on custodians to identify relevant
documents for collection. Defendant assertsithatimproper to plac&otal reliance on the
employee to search and select what that ensglddelieved to be respawes records without any
supervision from Counsel.Pension Comm. of the Univ. of Montreal Pension Plan v. Banc of
Am. Sec., LLC685 F. Supp. 2d 456, 473 (S.D.N.Y. 20H)rogated on other grounds by Chin
v. Port Auth. of N.Y. & N. J685 F.3d 135, 162 (2d Cir. 2018ge also Claredi Corp. v.
SeeBeyond Tech. Coylo. 4-04-cv-01304 RWS, 2010 WI1579710, at *4 (E.D. Mo. Mar. 8,
2010) (“Placing reliance on nonwaer records custodians $elf-collect documentsithout

supervision by counsé a practice which has been freqgnuestioned.” (emphasis added)).
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Defendant accurately recites thevJdut hasn’t marshalled any fadb establish that plaintiffs’
counsel placetbtal relianceon employees to collect documents withsupervisiorover the
process. Instead, the record shows tbahsel communicated many times with non-Topeka
based custodians throughout the case to ideatifiylocate relevant daments existing outside
of the Topeka server or the RadNet email serboth of which plaintiffs already had secufed.
Doc. 408 at 21-25, 88—89. Defendant seems to criticize plaintiffs’ counsel for failing to
conduct—personally—a physical selafor documents at each of the non-Topeka based offices
throughout the country. But defgant cites no case law reqong that level of physical
participation by counsel. Henglaintiffs’ counsel reasonablyanitored plaintiffs’ employees
remotely and communicated with them aboutrtig@ntification, collecton, and preservation of
relevant documents in this lawsuit.

As one court has explained, “the Fed&ales of Civil Procedure require only a
reasonable search for responsive informatiosymmt to a ‘reasonably comprehensive search
strategy.” Enslin v. Coca-Cola CpNo. 2:14-cv-06476, 2016 WL 7042206, at *3 (E.D. Pa.
June 8, 2016) (quotingreppel v. Biovail Corp.233 F.R.D. 363, 374 (S.D.N.Y. 2006)). They

impose “no obligation on the part of a respondiagty to examine everscrap of paper in its

potentially voluminous files[.]” Id. (quotingTreppel] 233 F.R.D. at 374). And “[i]n an era
where vast amounts of electroniédrmation is available for review, . . . [c]ourts cannot and do
not expect that any party can maettandard of perfection.’Id. (quotingPension Comm685

F. Supp. 2d at 461). Here, plaintiffs haxplained how they implemented a reasonably

comprehensive search strategy designed ttusapnd secure relevant documents from non-

! Defendant even sought to discover plaintiffsunsel’s email communications with employees

about their document collection efforts. Doc. 401 at 11 (citing Doc. 392). Judge Sebelius denied
defendant’s Motion to Compel these communications afiacluding that “the interests of justice do not
favor production.” Doc. 395 at 11.
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Topeka based custodians. The court fineésehefforts sufficed to meet their discovery
obligations.

Third, defendant argues that plaintiffs faleo conduct a comprehensive search for
relevant emails because they never searttteedon-Topeka custodians’ hard drives for PST
files. Defendant explains that PST files @ntemails and other Microsoft Outlook items that
were saved to the computer’s hard drive—natriffs’ email server. Although plaintiffs never
searched the custodians’ hard drives for PST filesrecord establishesattplaintiffs asked the
custodians about the locations where theyeddheir emails—whether inside Outlook or
somewhere else. Doc. 401-20 at 8 (Rarrich.[39:24—-40:14). Defendant even recognizes that
plaintiffs’ counsel communicated with empk®s about identifying, tmting, and securing PST
files. Doc. 401 at 10-11. Indeed, defamdsought to compel production of those
communicationsld. But Judge Sebelius denied defendahttion to Compel. Doc. 395. On
these facts, the court finds plaintiffs’ effottsidentify and collect relevant PST files were
reasonable ones.

Finally, defendant asserts that plaintiffs’ seashcross its email archives were flawed
because the system did not index subcontainarseetadata. Plaintiffhoroughly addressed this
indexing issue during the additidridiscovery on discovery” perd. Plaintiffs explained in
interrogatory responses thatésail archiving program indexedl fields except for only two
forms of emaikttachments (1) the metadata @fttachment$o emails (but not the actual content
of the attachments—which was indexedhd 42) nested subcontainer attachmeings gipfiles).
Doc. 401-23 at 3—4, 36. Defendaites no cases holding that a pastfailure to index metadata
of attachments or nested subcontainer attactsnaolates a discovery obligation. Also, here,

the parties’ ESI Protocol spedaiéilly recognized that the abilitp search electronic information
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may have limitations. They agreed: “[T]here may be attachments thaitasearchable due to
technical reasons or the format in which they waeated.” Doc. 103 at 14. On these facts, the
court declines to impose sanctions against pftsritased on the indexing capabilities of its
email archiving system.

Also, defendant complains about plaintiffs’ searches because, defendant contends,
plaintiffs never identified the search terms thay across their system, when they ran them, and
whether the system limited the number of hitemeed. To support this argument, defendant
relies on testimony from plaintiffs’ Rule 30(B) witness during thert deposition. Although
the witness wasn'’t able to answer the gjoes at the deposition, aihtiffs provided the
information to defendant after the depositionaififfs’ counsel confirmed with a former IT
employee who ran the searches across the emaivesahat he used the search terms from the
ESI Protocol and that he set the dialogue tiocx maximum number of hits “so high that it
would not be an issué.”Doc. 401-15 at 3. Defendant dogstispute any of this. Instead,
defendant criticizes plaintiffs fdkeeping no “record” of this information. But the confirmation
from the IT employee is sufficient to establtblat he ran the searchasd that he set the
maximum number of search results so high thaduidn’t have limited the hits returned in the
search.

In sum, none of defendant’s criticismsoat plaintiffs’ document identification and
collection processes establish that plaintiffs’ gfavere unreasonabl@he court thus denies

defendant’s request to impose d#&nts against plaintiffs basexh their discovery efforts.

8 Plaintiffs’ counsel also confirmed that sem can set the search dialogue “maximum hits” box as

high as 999,999,999. Doc. 401-15 at 3. That limit seems sufficient.
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D. Plaintiffs’ Document Review Process

Last, defendant asks the court to sanctiamgffs for failing to perform a reasonable
document review. Defendant argues thatpitis’ review was flawed for two reasons.

First, defendant asserts that plaintiffs imperly relied on Jayne Rarrick, an accountant
employed by plaintiffs, to collect and identifysponsive documents. But, as plaintiffs explain,
Ms. Rarrick had significant knowledge and faaniliy with the case’s issues. She was the
former lead administrator of gihtiffs’ operations in Topekand the only employee left after
plaintiffs closed their offices there. Withetlaid of counsel and aftesceiving training, Ms.
Rarrick reviewed documents faglevancy and responsiveneg¥oc. 401-23 at 27; Doc. 409-1 at
4 (Rarrick Suppl. Aff.  19). Also, she communéamhtvith counsel regularly because she was “a
resource for purposes of understanding the megasignificance or context of certain ESI or
categories of ESI and trying to determine whethey thiere relevant or sponsive to the issues
as they were understood at the time.” Doc. 404t28). Ms. Rarrick also worked with counsel
to prepare responses to discovery requestselpdind documents responsive to the requests.
Doc. 409-1 at 4 (Rarrick Suppl. Aff. § 19). BJs. Rarrick never made any decisions about
whether a document was subject to priviletge.

Defendant concedes that nonlawyers can perfmmme legal work as long as they receive
appropriate supervision from &édinsed attorney. Doc. 419 at 17. Kansas Rule of Professional
Conduct 5.3(b) requires “a lawykaving direct supervisory audrity over the nonlawyer shall
makereasonable effort® ensure that the person’s condsatompatible with the professional
obligations of the lawyer.” Kan. R. Proflddduct 5.3(b) (emphasis adtje Here, plaintiffs’
description of Ms. Rarrick’'svolvement in the documentwiew process shows that she

received training and assistaricem counsel—both before and during the work she performed.

24



And counsel never permitted Ms. Rarrick to mpkeilege determinations. The court thus finds
that plaintiffs’ counsel used reasonable effdaa supervise her work. And the court finds
nothing improper about Ms. Rarrick’s involment in the document review procéss.
Seconddefendant argues that plaintiffs faileo conduct a reasonable review because
they never reviewed all the ESI that they ediéd. Defendant againiticizes plaintiffs’
“targeted” review of emailthat had hit on the agreed-upaasch terms. And defendant
contends that this “targeted8view violated the ESI ProtocoFor reasons already explained,
the court rejects defendant’s argument fhaintiffs violatedthe ESI Protocol.SeePart I.A.2.
The court also declines to conclude thatiqiffs’ document review process was “flawed”
simply because they used the “targeted” reviesthod. As plaintiffs repeatedly assert, they
meant to produce to defendatitthe non-privileged documents that hit on the search terms in
their original productions. But, because pldigticounsel inadvertently erred when setting the
production parameters in the document management database, the production didn’t include all
of those documents. Once plaintiffs discovetrederror, they reviewed their productions,
determined what caused the “gaps,” and prodtieedesponsive documents to defendant.
Defendant takes issue with plaintiffs’ faiduto review documents from specific

custodians—particularly Scott Linden. Doc. 40118, 33. But nothing ithe discovery rules or

9 Defendant cites two Fair Labor Standards (AELSA”) cases where courtgjected plaintiffs’

claims for overtime compensation because, the cbetts plaintiffs (who were attorneys) performed
document review that required them to exercisdgssional legal judgment and thus exempted them
from the FLSA’s requirementsSee Henig v. Quinn Emanuel Urquhart & Sullivan, LLILB1 F. Supp. 3d
460, 471 (S.D.N.Y. 2015Pberc v. BP PLCNo. 13-CV-1382, 2013 WL 6007211, at *6 (S.D. Tex. Nov.
13, 2013). The facts of those cases differ sigamtly from Ms. Rarrick’s involvement heré&ee Henig
151 F. Supp. 3d at 469 (holding that plaintiff's reviémvolved more than the largely mindless task that
would result from following [counsel’s] instructishbut instead required him to tag documents for
privilege); Oberg 2013 WL 6007211, at *6 (concluding that plaintiff used “legal judgment” when
reviewing documents because, among other thingsyviewed documents for redactions and privilege).
Unlike the attorneys at issuelitenig and ObercMs. Rarrick never made privilege determinations in her
document review work.
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ESI Protocol required plaintiffs to revieall documents from particular custodians. Instead,
plaintiffs made reasonable efforts to itlgnresponsive documents by running search terms
against the entire collection of documentseeliection that includeé documents from the
relevant custodians, including Mr. Linden. Adtigh plaintiffs’ document review process wasn’t
perfect, the court finds that it waeasonable under the facts here.
E. Conclusion
Defendant asserts that the wale of electronic discoveryvnlved in this case isn’t
unique or remarkable. That's probably true. Esenthis case required plaintiffs to collect
millions of documents and, from that collection, produce more than 700,000 documents. When
dealing with this kind of volume, reasonahbled responsible people may make mistakes.
Plaintiffs have explained adedaly how the mistake here occulreAnd plaintiffs have cured
their discovery shortcomings sufficiently by tleenedial action they tk during the additional
discovery period. The court declines to conclddle hindsight—that plaintiffs should have used
different collection or searching methods to idgndihd produce relevant documents before trial.
The additional discovery period allowed plaintiffs to locate and produce additional relevant
documents to defendant. And the additional time permitted defendant to review those documents
and ask the court for additional discovery where warranted. In the end, defendant identifies no
documents or information that plaintiffs ultimately failed to collect or produce. On this record,
the court declines to impose sanctions against gfaifdr their late discovery and disclosure of
relevant documents.
Il. Plaintiffs’ Motion for Sanctions
The court now to turns to plaintiffs’ Motidior Sanctions. Plaiiffs seek sanctions

against defendant for two reasons. First,nitis assert that dendant deliberately and
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improperly withheld from production highly relevaemails because, defendant claimed, they
were privileged. Second, plaintiffs argue, defamdailed to preserve emails and documents
from Dr. Tim Allen—one of defedant’s radiologists and Cinperson of RNM’s Management
Committee. The court considers each ofrlfis’ arguments separately, below.

But before turning to the substanceptdintiffs’ arguments, the court addresses
defendant’s assertion that plaffs have failed to raise their sanctions arguments in a timely
fashion. Defendant contends tipéintiffs could have raised ¢fr arguments during the original
discovery period, and thus, defentargues, the court shouldetertain them now. Doc. 418
at 7. Defendant’s argument is not well-takéys defendant has domeits own sanctions
motion, plaintiffs’ motion asks the court to séinn defendant for purported discovery violations
that plaintiffs discovered during the additional discovery period. Specifically, plaintiffs
discovered defendant’s privilege withhaids during the additional discovery permaly after
defendant produced a privilege log for the venyt tiree in the case, plaintiffs challenged some
of the privilege designatiore that log, and defendant de-dgmted some of the documents
and produced them to plaintiffs. Plaintiffenit seeking to compel documents or secure
additional discovery outside thewrt’s discovery schedule. Instkas defendant did, plaintiffs
are asking the court to sanction defendant for ptegatiscovery abuses that plaintiffs learned
about only after discovery reopeheThat’s the same thing f@adant tries to do with its
sanctions motion. The court thus rejet$endant’s timeliness argument.

A. Defendant’s Withholding of Documents Based on Privilege Grounds

As already explained, the pad exchanged privilege logs for the first time in the

litigation during the additinal discovery period. This approachcourse, isn’'tideal. But it's

what happened. After plaintiffs reviewed defemti&privilege log, theychallenged some of
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defendant’s privilege designatis, questioning whether the doamts properly qualified for
work product privilege. Defendargpresents that it attemptea ‘ttesolve the discovery dispute
without Court intervention,” and thus de-designated and prodteréain documents previously
listed on its privilege log. Doc. 418 at 4. Defenmidaaintains that its asrtions of the work
product privilege were reasonable but, neverdslg produced the documents to plaintiffs “to
avoid a lengthy discovery battle after courfsel[defendant] determined that the documents
neither were damaging nor particularly relevart’ at 8.

Plaintiffs represent that this supplememadduction consisted of 166 additional pages of
emails not disclosed. Doc. 407 at 6. Andmtiffis contend that the new emails are “highly
relevant and damaging to [defendant’s] position” because they include discussion among
defendant’s physicians askj whether defendant had a sufficiezdson to assettiat plaintiffs
had breached the parties’ contract. For elanthe additional production includes an email
authored by one of defendant’s physicians—atrick Landes. Doc. 407-10. Dr. Landes’s
email questions whether defendant can proae‘fRadnet does not meet the relative/vague
vision of the service agreement” and predicts that plaintiffs “will be able to explain away that
they provide service locally arad a national level for supportld. at 1. Dr. Landes also
suggests “find[ing] a creative meanscioccumvent the service agreementd.

After reviewing Dr. Landes’s communicatiomaintiffs asked defendant if it would
agree to produce Dr. Landes for a two hour dépodimited to questions about the recently
produced, de-designated documents. Defendargae. Defendant asserted that plaintiffs
already had taken the maximum number gfadé#tions allowed by the Scheduling Order.

Plaintiffs then asked Judge Sebelius to cehiy. Landes’s deposition. Doc. 378. Over
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defendant’s objection, Judge Skbe granted plaintiffs’ motn and ordered defendant to
produce Dr. Landes for a two-hour deposition. Doc. 384.

Plaintiffs now ask the court to sanctiorfeledant for withholding the now de-designated
documents under Fed. R. Civ. P. 30(d)(2) and 37aRbile 30(d)(2) provides that a coumdy
imposean appropriate sanction—incling the reasonable expensed attorney’s fees incurred
by any party—on a person who impedes, delayfustrates the fair examination of the
deponent.”ld. (emphasis added). Rule 37(a)(5) pd®s, if a party succeeds on a motion
seeking to compel discovery, the courtust after giving an opportunity to be heard, require the
party or deponent whose conduetcessitated the motion, the pastyattorney advising that
conduct, or both to pay the movant’s reasd@@xpenses incurred in making the motion,
including attorney’s fees.ld. (emphasis added). But the colimust not order” sanctions under
this rule if “the opposing parts nondisclosure, response,ajection was substantially
justified” or “other circumstances k@ an award of expenses unjusitd.

Here, plaintiffs argue thatefendant wrongfully withheld 166 pages of documents on a
work product privilege even though the commuti@as were between non-lawyers and were
not made for the purpose of securing legal adviéee, e.gKannady v. Bal|l292 F.R.D. 640,
648 (D. Kan. 2013) (explaining “theork-product doctrine pretts from discovery those
documents, things and mental impressionsdrdy or its represertige, particularly its
attorney, developed in anticipaii of litigation. The doctrine is not intended to protect work
prepared in the ordinary course of businesswstigative work unless was done so under the
supervision of an attorney in preparation ‘foe tieal and imminent threat of litigation or trial.””
(quotingU.S. Fire Ins. Co. v. Bunge N. Am., |47 F.R.D. 656, 657 (D. Kan. 2007))). In

response, defendant contends, it was entiegdganable for defendantassert work product
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privilege for communications among defendaptwysicians because: (1) the communications
were made in late 2010 and early 2011 andt2@i14 to 2015 when defendant was anticipating
litigation, and (2) theommunications “contained discussimmong [defendant’s] shareholders
regarding legal advice thatdtendant] was seeking from counsel.” Doc. 418 at 8.

After reviewing the communications, the courh@ convinced thadll the de-designated
documents contain discussions about legalcadvinstead, many of the communications—Ilike
Dr. Landes’s email described above—dsthe underlying fastof the dispute-e., whether
plaintiffs had breached their obligations under plarties’ contract. And the documents don’t
include discussions about securing legal adviomfcounsel. Nevertheless, the court declines
plaintiffs’ request to imposgsanctions against defendant under Rules 30(d)(2) or 37(a)(5).
Exercising its discretion, the codirds that an award of attorneyfees is not necessary here
based on what has transpired dutimg additional discovery period.

During the reopened discovery period, defengaoduced the de-dgsated emails to
plaintiffs, plaintiffs had ample time to reaw the supplemental production, and they took Dr.
Landes’s deposition to question him about thditawhal emails. The court recognizes that
plaintiffs lost the opportunity to use the deideated documents during the original discovery
period in depositions of defendant’s other physicidnsleed, plaintiffs assert that they “could
have legitimately asked for the reopeningeéry single [defendant] physician deposition and
the deposition of David Smith.” Doc. 407 at 10.t Blaintiffs didn’t seekhat relief from Judge
Sebelius. Instead, plaintiffs concede, they heid to be tempered their reaction” and thus
only sought the two-hour degbien of Dr. Landes.ld. Plaintiffs made that decision even
though—as they now concede—they could hakedshe court to reopen other depositions so

that plaintiffs could question other witnesssbout the newly-produced documents.
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Also, the court recognizes thagpitiffs have incurred attornsyfees in their efforts to
discover the de-designated documents and ddpodeandes about them. But defendant also
incurred attorneys’ fees during the additional digry period to discover the information that
plaintiffs inadvertently had faiteto produce during the origindiscovery period. As discussed
above, the court declines to impose sanctionsaridim of attorneys’ fes when both sides had
their own discovery shortcomings that causedther side of the caption to incur attorneys’
fees during the additional disaery period. The court thus desithe portion of plaintiffs’
sanctions motion asking the court to impose sans for defendant’s withholding of documents
on dubious claims of work product.

B. Dr. Tim Allen’s Emails and Documents

Next, plaintiffs ask the court to sanction defendant for failing to preserve Dr. Allen’s
emails before 2011. Plaintiffs explain thatidg the additional discovery period they found
among their production emails between plaintiffs’ employee, Jayne Rarrick, and Dr. Allen—the
Chairperson of defendant’s Management Cona®ittThe emails were exchanged in 2010, and
Dr. Allen sent the emails from his personal draddress. Plaintiffquestioned why defendant
hadn’t produced these same emails from Dr. Allen’s personal email account. Defendant
responded that Dr. Allen did not have any pre-2&hils in his personal account. Plaintiffs
now accuse defendant of spoliation because defefaibatt to preserve Dr. Allen’s emails from
2010—a time when defendant was anticipating litayati Thus, plaintiffssek sanctions against
defendant under Rule 37(e).

Rule 37(e) provides:

Failure to Preserve Electronically Storédormation. If electronically stored

information that should have been me®d in the anticipation or conduct of

litigation is lost because aafailed to take reasonabéteps to preserve it, and it
cannot be restored or replaceditigh additional discovery, the court:
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(1) upon finding prejudice to anotherrpafrom loss of the information,
may order measures no greater than necessary to cure the prejudice; or

(2) only upon finding that the party adtwith the intento deprive another
party of the information’s use in the litigation may:

(A) presume that the lost informaiti was unfavorable to the party;

(B) instruct the jury that it may or must presume the information
was unfavorable to the party; or

(C) dismiss the action or enter a default judgment.

In response, defendant asserts that Rié(e) does not permit the court to impose an
adverse inference instruction here becausestttedl record won't support a “finding that the
party acted with thentent to depriveanother party of the information.” Fed. R. Civ. P. 37(e)
(emphasis added). Dr. Allen represents thaidesl his personal erhaccount during the time
plaintiffs managed defendant’s lmisss. Cox Communicationstlse internet provider for Dr.
Allen’s personal email accounDr. Allen understands th&@ox Communications imposes a
storage limit on his personal email accoumd #¢hat the account autotiwally deletes older
emails as necessary to keep the email account below the storage limit. Dr. Allen attests by
Affidavit that he thought he waseserving all emails about tparties’ dispute and that he
didn’t know about the storage limits for his pmral account until his email was collected for the
lawsuit. Doc. 418-6 at 3 (Allen Aff. 7). AlsDy. Allen represents that he never intentionally
deleted any emails abatle parties’ contractld. (Allen Aff. § 8).

Plaintiffs don’t cite any facts capablesfpporting a finding that defendant intended to
deprive plaintiffs of Dr. Allen’s emails befo@9)11. But, even if DrAllen didn’t act with the

intent to deprive, plaintiffs argue the courtl should sanction defendafar Dr. Allen’s gross

32



negligence. Doc. 407 at 20. As already disaisbee advisory committee’s notes to Rule 37(e)
instruct that “[n]egligent or en grossly negligent behavidoes not support [an adverse]
inference [instruction].” FedR. Civ. P. 37(e)(2) advisory committee’s note to 2015 amendment.
The court declines to sanction defendaith\an adverse inference instruction.

Also, the court declines to sanction defendanimposing an award of attorneys’ fees
based on a failure to preserve Dr. Allen’s emalsder Rule 37(e)(1}he court has discretion
to award sanctions against a party for failingteserve ESI “upon findg prejudice to another
party from loss of the information.” Here, pitiffs have not established that they were
prejudiced by Dr. Allen’s failuréo preserve emails befo2®11. Even though Dr. Allen didn'’t
produce emails from 2010, plaintiffs have discovesttgbr emails sent by or to Dr. Allen in
other custodians’ email accounts. And plaintifésl those emails in their own collection when
they deposed Dr. Allen during the original disepvperiod. Thus, plaiifits had an opportunity
then to ask Dr. Allen about emails from tpisriod and ask him why he hadn’t produced any
emails from his personal email account fattperiod. But—as discussed—plaintiffs didn’t
focus their attention on Dr. Alles’2010 emails until they found themtheir own production
during the additional discovery period. On thiszs, the court declines to award sanctions
against defendant for failing to preserve Dr. Allen’s emails before 2011.

1. Conclusion

Both sides of the caption made imperfesicdvery efforts. On the factual record
presented, the court declines to impose sancticaiastgeither plaintiffor defendant for their
respective shortcomings. Theurt thus denies the partiegimpeting sanctions motions.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for

Sanctions (Doc. 400) is denied.
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IT IS FURTHER ORDERED THAT plaintiffs’ Motion for Sanctions (Doc. 406) is
denied.
IT IS SO ORDERED.

Dated this 29th day of January, 2019, at Kansas City, Kansas.

4 Dani€l D. Crabtree
Daniel D. Crabtree
United States District Judge
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