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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RADIOLOGIX, INC. and RADIOLOGY
AND NUCLEAR MEDICINE IMAGING
PARTNERS, INC.,

Plaintiffs,
V.
CaseNo. 15-4927-DDC-KGS
RADIOLOGY AND NUCLEAR
MEDICINE, LLC,

Defendant.

MEMORANDUM AND ORDER

On February 5, 2019, a jury trial began in this case. After presenting evidence for about
five days, plaintiffs rested their case in chiét the close of plaintiffs’ evidence, defendant filed
a 27-page Motion for Directed Vecdtlas a Matter of Law at thelose of Plaintiffs’ Evidence.
Doc. 461. Plaintiffs have submitted a Resgoogposing defendant’s motion. Doc. 465. After
considering the parties’ arguntsrand the evidence presented at trial—in the light most
favorable to plaintiffs, the nomoving party—the court deniesfdadant’s Motion for Directed
Verdict.

l. Factual Background

This case involves a breachamintract dispute. PlaintifRadiologix, Inc. (“Radiologix”)
is a national provider of imaging services baise@alifornia. Plaintf Radiology and Nuclear
Medicine Imaging Partners, Inc. (“RNMIP”) swholly owned subsidiary of plaintiff
Radiologix. Defendant Radimyly and Nuclear Medicine, LLC (“RNM”) is a Kansas limited

liability company and physician-owned radiologgactice based in northeast Kansas.

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/5:2015cv04927/107762/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2015cv04927/107762/469/
https://dockets.justia.com/

Since 1997, plaintiff Radiologix or one ib$ predecessors-in-interest has provided
management services to defendant under atiemy management Service Agreement. This
lawsuit arises from defendant’s termination afttAgreement in 2014. Plaintiffs assert a breach
of contract claim against defdant, alleging that defendanebched the parties’ Agreement by
terminating it in 2014. As a defense to thiil, defendant arguesathit had a right to
terminate the Agreement because plaintiffs haddined their material obligations to defendant
under that Agreement.

Defendant also asserts auhterclaim against plaintiffs for breach of contract.
Defendant argues that plaintiffs breachedAgeeement before the 2014 termination by failing
to provide management, administrative, andrgjliservices, as well as management and capital
resources, to defendant as Bervice Agreement requires.

Defendant’s Motion for Directed Verdictgres that plaintiffs’ evidence at trial
establishes that they failed to perform their adtiigns under the Service Agreement. And thus,
defendant contends, plaintiffs hafeéled to prove one of the essiahelements of their breach of
contract claim. Also, defendaocbntends that plaintiffs’ evehce fails to prove their damages
claim. Thus, defendant arguesaiptiffs’ breach of contract claifiails as a matter of law. For
both of these reasons, defendaseas that it is entitled to judient as a matter of law against
plaintiffs’ breach of contract claim.

Il. Legal Standard

Rule 50(a) provides:

(1) In General. If a party has been fuligard on an issue during a jury trial and

the court finds that a reasonable jwguld not have a legally sufficient

evidentiary basis to find for the i@ on that issue, the court may:

(A) resolve the issue against the party; and



(B) grant a motion for judgment asratter of law against the party on a
claim or defense that, under the aofling law, can be maintained or
defeated only with a favorébfinding on that issue.
When considering a Rule 50(a) motion, the towrst draw “[a]ll reagnable inferences
... in favor of the nonmoving party and [canrmagke credibility determinations or weigh the
evidence.” Liberty Mut. Fire Ins. Co. v. Woolmaf@13 F.3d 977, 983 (10th Cir. 2019) (citations
and internal quotations marks omitted). “Judgnana matter of law is appropriate only if a
‘reasonable jury would not have a legally stiffint evidentiary basis’ to find for the opposing
party.” Id. at 983—84 (quoting Fed. R. Civ. P. 50(a)(1)). In other words, “[t]he evidence [must]
point[ ] but one way and [be] susceptiblentoreasonable inferences which may support the
opposing party’s position.”1d. at 984 (quotind-inley v. United State82 F.3d 966, 968 (10th
Cir. 1996)).
[I. Analysis
Defendant asserts several arguments sumpgpits Motion for Directed Verdict. The

court addresses each argument, separately, below.

A. Does the Evidence Establish that Plaintiffs Failed to Perform Their
Obligations Under the Service Agreement?

Defendant asserts that plaintiffs’ evidence fhtie prove one of theequired elements of
their breach of contract cla—that plaintiffs performed #hr obligations under the Service
Agreement. In Kansdshe elements of a breach of contrelaeim are: “(1) the existence of a
contract between the parties; (2) sufficieahsideration to suppattte contrat; (3) the
plaintiff's performance or willingness to perfn in compliance with the contract; (4) the

defendant’s breach of the contract; and (5) dgasdo the plaintiff caused by the breach.”

! The parties agree that Kansas law governS#meice Agreement and the parties’ competing

claims for breach of that Agreement. Doc. 227 at 2 (Pretrial Order 7 1.d.).
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Stechschulte v. Jenning&98 P.3d 1083, 1098 (Kan. 2013). Heatefendant asserts that
plaintiffs cannot prove the third element dfr@ach of contract claim because plaintiffs’
evidence establishes that plaintiffs failed to perform their obligations under the Service
Agreement. Defendant argues that plaintifieethto perform their obligtions under the Service
Agreement in eight, different ways.
1. Did plaintiffs fail to perform their obligations under the Service
Agreement by reducing the scope ofesvices under that Agreement while
charging the same Service Fee?

Defendant argues that plaintiffs’ evidence shdhat plaintiffs failed to perform their
obligations under the Service Agreement when tileged the Imaging Center and eliminated
Technical Operations in Topeka in 2010, stiit charged the same Service Fee under the
contract.

Section 7.1 of the Service Agreement provides:

Payment of the Service Fee is not intended to and shall not be interpreted or implied

as permitting Administrator to share in the Group’s fees for medical services but is

acknowledged as theegotiated fair market vallmmpensation to Administrator

considering the scope of the services and the business risks assumed by
Administrator.

2 Defendant asserts that plaintiffs “must shouat they performed all material obligations” of the
parties’ Agreement. Doc. 462 at 3. Plaintiffgue that defendant misstates the burden of proof. The
court agrees. Plaintiffs have the burden to proaettiey performed, or were willing to perform, their
obligations under the Agreement. As a defensigndiant argues that it had the right to terminate the
Agreement because plaintiffs failed to perfamaterial obligations to defendant under that Agreement.
To prove that defense, defendant bears the buoderove that plaintiffs materially breached the
Agreement. In the analysis above, the court censidnly whether plaintiffs’ evidence presents a legally
sufficient evidentiary basis for a reemble jury to find that plaintiffs performed their obligations under
the Service Agreement sufficient to support their breach of contract claim.

During a conference outside the jury’s presence, the court commented that it doesn’t read Kansas
law as requiring a plaintiff to prove during its case iretthat it satisfied every one of its obligations
under a contract to prevail on a breach of contraatncldihe court still holds that view. But defendant
has identified specific provisions of the Service Agreetihat it asserts plaintiffs failed to perform. And
defendant has pointed to evidence presented intiffsi case that—it contends—shows plaintiffs have
failed to perform those obligations. The datius considers those arguments below.

4



Doc. 270-10 at 37.

Plaintiffs contend that defendant cannot egbés argument because defendant failed to
preserve it in the Pretrial Ordem a narrow, technical senseaipitiffs are correct. Doc. 227 at
26 (“Defenses of Defendant[ ]”). But defemdaid provide fair notice that it would defend
plaintiffs’ contract claim by eskdishing, among other things, tHp]laintiffs’ were in material
breach of the Service Agreement . . Id. And though defendant advanced this defense as a
reason providing it the right terminate that Agreement, the court concludes it sufficed to
preserve the argument defendant makes in its motion.

In contrast, the court is not persuadedh®/ substance of defendant’s argument.
Certainly, the parties could have made a bargainehtitled defendant to pay a reduced Service
Fee if the services provided by plaintiffs shoelablve or reduce. Buhat isn’t what their
contract provides. Section 7.1 specified a feede#ndant promised to pay. Also, the parties’
Agreement reduced the size of that fee over tiBeeDoc. 270-10 at 57 (Exhibit 7.1 to Service
Agreement). Had the parties nssarily intended for the Serviéee to reduce if, for example,
Technical Operations were tease, the Service Agreemehows they knew how to apply a
reduced Service Fee. They didn’t do that, however.

Last, defendant’s argument fails to caiitng day for one more reason. Defendant’s
premise is that plaintiffs owed a duty towbatever was required to keep the Technical
Operations operating. But that’strvehat their contract providednstead, it obligated plaintiffs
to provide “all ordinary, necessary or approgiservices for the efficient operation of the
Group and the Technical Operations . . Id” at 16 (Section 3.1(f)). hter the standard adopted
by Rule 50(a), a reasonable jury might find tplaintiffs’ performance fell short of this

standard. But also, they might reach the oppasitelusion. Given its duty to give the benefit



of “[a]ll reasonable inferencesd plaintiffs, the court cannaidopt defendant’s argument.
Woolman 913 F.3d at 983.
2. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to provide all nan-physician professional support
reasonably necessary for the effieint conduct of the Professional
Operations, as Section 3.6 of #hService Agreement requires?

Defendant next asserts thahipkiffs’ evidence establishesdtthey failed to perform
their obligations under the Sére Agreement because theigin't provide all non-physician
professional support reasonably necessarthioefficient conduct of the Professional
Operations, as Section 3.6 oétBervice Agreement requires.

Section 3.6 of the Service Aggment requires plaintifte provide “non-physician
professional support . . ..” Doc. 270-10 at 20. Ddéat asserts that pldiifs failed to satisfy
their obligations under these prsmns in two ways: (1) bylieninating David Smith’s position
as a Practice Administrator; and (2) failingai@vide IT support. The court rejects both
arguments.

Section 3.6 lists several specifositions that the Administtor must provide. But it
doesn’t say anything about employing a Practiceniiktrator or one meieg specific criteria
that Jayne Rarrick, Melissa McCall, or otiradiologix or RNMIP employees (Mr. Smith’s
functional replacements) didn’teat. The parties could hagatered a contract requiring
plaintiffs to supply and fund a full time Ptaee Administrator withDavid Smith’s degrees,
certification, and experience—but that's na #hgreement they made. Instead, plaintiffs
promised in Section 3.6 to provide personneliSagasonably necessary for efficient conduct of

Professional Operations and Teacal Operations.” Doc. 2700 at 20. Perhaps the personnel

plaintiffs provided weren’'t qualgd by education or experiencedatisfy these provisions, but



that’s not the only reasonaldenclusion a jury could reachdsd on the evidence presented in
plaintiffs’ case.

Also, defendant argues thaapitiffs failed to perform their obligations under Recital F
when they refused to provide defendant withingiffs’ eRad system (plaintiffs’ proprietary
PACS system) unless defendant paid for ttstesy and someone to support it. Recital F
provides that the “Administrator is willinip commit significant management and capital
resources to the Group to allow for the Graujpirther growth, all as provided in this
Agreement.”ld. at 6. To say the least, Recital F isseptible to multiple interpretations. A
reasonable jury could concludattplaintiffs’ refusal to provid the eRad system to defendant
failed its obligation to “commit significant mag@ment and capital resources to the Group to
allow for the Group’s further growth.” But, viewing the evidence in thletlmost favorable to
plaintiffs—the nonmoving party—aasonable jury also could reable opposite conclusion.

Defendant’s argument assumes that REEiia a term adopted by the parties’
Agreement. The court’s analysis makes thmesassumption even though there is good reason
to question this premise. Recital F is the tdsix paragraphs comprising the Recitals. Those
six paragraphs precede the following languatd¢OW, THEREFORE . . . and on the terms and
subject to the conditions hereirt $arth, the parties hereto agrag follows. . . .” Doc. 270-10
at 6 (emphasis added). A reasonable jury migiat finat the Recital paragphs are a term of the
contract—or they might not.

3. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to maintain Technical Operations in or around
Topeka after December 2010?
Defendant next argues that plaintiffs’ esrete shows that plaiffs failed to perform

their obligations under the Sére Agreement because theyidd to maintain Technical



Operations in or around Topeka after Decen2@d10. Plaintiffs assethat defendant is

precluded from arguing that plaintiffs breadhthe Agreement by closing the Technical
Operations because defendant never assertecldhisin the Pretrial Order. Indeed, the court
ruled in limine that—although defendant had not aedeatclaim of this nature in the Pretrial
Order—defendant could present exide that plaintiffs’ closing of the Technical Operations was
a symptom of plaintiffs’ otherlleged breaches of the Agreement. But the court has precluded
defendant from asserting that closing the Technical Operations breached the Agreement or
otherwise provided defendant with thght to terminate the contract.

Here, defendant isn’t arguing that closing Fechnical Operations establishes that
plaintiffs breached the contract or provided defant a right to terminate. Instead, defendant
argues, this evidence shows tpktintiffs cannot prove one of the essential elements of
plaintiffs’ breach of contract claim—iaih it performed its obligations under the Agreement.
Article VI of the Agreement provides: “The parties recognize that thécssrto be provided by
the Administrator hereunder shiak feasible only if th€&roup operates active Professional
Operations andn conjunction with Adminisator, Technical Operationt which the
physicians associated with the Group devote fladlimedical time and attention.” Doc. 270-10
at 22 (emphasis added). Several other pronssof the Agreement refer to the Technical
Operations. The court finds th@éction 3.1(a) is therovision that comes the closest to making
a specific promise of what plaiff§ must provide under the contract for Technical Operations. It
authorizes the Administrator “fwerform its services hereunder as necessary or appropriate for
the efficient operation of the Professional Operet and the Technical Operations . . Id’ at
12. A reasonable jury could conclude that plésfailed to meet this obligation when it closed

the Technical Operations. But—viewing the evickem the light most faorable to plaintiffs—



that’s not the only conclusidhe jury could reach based tite contract language and the
evidence submitted in plaintiffs’ case.
4. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to “relieve the Group to the maximum extent
possible” of the administrative and other non-medical business aspects of
the Group, as Section 3.2(a) ahe Service Agreement requires?

Defendant argues that plaintiffs’ evidence shadhat plaintiffs failed to perform their
obligations under the Service Agreement becalaatiffs didn't “relieve the Group to the
maximum extent possible” of the administratared other non-medical business aspects of the
Group. Section 3.2(a) of therS&e Agreement provides:

The Group agrees that the purpose and ingémhis Agreement is to relieve the

Group to the maximum extent possibt# the administrative, accounting,

purchasing, non-physician personnel and atlermedical business aspects of the

Group.

Doc. 270-10 at 13 (emphasis added).

The evidence shows, defendant asserts diff@ndant’s physicians spent significant time
on non-medicali.e., business aspects of defendant’s bissinand thus plaintiffs did not meet
their obligation to “relieve” defedant of administrative obligaims. Plaintiffs respond that
defendant never asserted this alleged breach ateaiahdefault in the Pretrial Order, and thus it
has waived this argument. Again, the caansiders this argumertnot because defendant
asserts it was a material default—but becaugendant argues that this evidence shows that
plaintiffs failed to satisfy its obligaons under the Service Agreement.

Yet again, the language of the Service Agreetiuses a mushy standard: It requires
plaintiffs to “relieve” defendanmdf administrative work “to the mxamum extent possible.” It is

difficult to imagine—on a motion for judgmeas a matter of law—a record capable of

establishing that the service pltifs provided failed to meet the Agreement’s mushy standard.



Although defendant cites evidence of administetivork defendant’s physicians performed, the
evidence presented in plaintiffs’ case alsdudes evidence of the administrative support
plaintiffs provided. Also, a reasonable juryuld conclude thatefendant’s physicians
unreasonably rejected plaintiffs’ support and vadwiht undertook their owefforts to engage in
administrative functions. Thus, viewing the eande in light most fawable to plaintiffs, a
reasonable jury could concludattplaintiffs met the contracti®quisite standard for providing
administrative support. Plaintiffs’ evidence atdmws that defendant’s physicians chose to
organize a wide range of business orientadrodtees. Plaintiffs’ evidence also shows that
defendant’s physicians wantedgarticipate significantly imusiness matters affecting their
practice. There is nothing wromgth that and, indeed, that thefiose to do so makes perfect
sense. But their engagement does not meapldiatiffs failed to meet their contractual
obligation. And it certainly doesn’t@an that as a matter of law.
5. Did plaintiffs fail to perform their obligations under the Service

Agreement by failing to provide all ordinary, necessary, and appropriate

computer and information management services, as Section 3.2(f) of the

Service Agreement requires?

Next, defendant argues that plaintiffs’ esmate shows that plaintiffs failed to perform
their obligations under the Sére Agreement because theigin’t provide all ordinary,
necessary, and appropriate computer and infoomatianagement services in breach of Section
3.2(f) of the Service Agreement.

Section 3.2(f) requires: “Administrator shsupply to the Group all ordinary, necessary
or appropriate services for the efficient op@mof the Group and the Technical Operations,

including without limitation, . . . computer s&es [and] information management.” Doc. 270-

10 at 16.
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Defendant asserts that the evidence estaddig spent significant capital to purchase a
universal PACS system called Ramsoft. Pl&mprovided no money or capital for the system,
and also failed to provide necessary technical support to implement and support the system.
Plaintiffs respond that Section 3.6(f) did naguee them to purchased support the Ramsoft
system. Indeed, a reasonable jury could katecthat purchasinghd supporting the Ramsoft
system was not an “ordinary, necagsor appropriate service[ ]” & plaintiffs were required to
provide under the contract. rRasonable jury also couldi that plaintiffs provided the
requisite support to defendanterfexample, plaintiffs prestad evidence that John Keffer
visited Topeka and provided certain IT assise. A jury also could reach the opposite
conclusion. But the court cannot find that #wdence establishes—as a matter of law—that
plaintiffs failed to perform this digation under the Service Agreement.

6. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to commit signficant capital resources to
defendant, as Section 3.5(b) and Recital F of the Service Agreement
require?

Defendant argues that plaintiffs’ evidence shdhat plaintiffs failed to perform their
obligations under the Service Agreement becthesg failed to commit significant capital
resources to defendant, as Sec8ds(b) of the Service Agreementgeres. Plaintiffs argue that
defendant never asserted this alleged failui@r. Allen’s NovembeR6, 2010, notice of default
letter. Also, defendant never asserted in the Rtédrider that this alleged failure was a material
breach of the parties’ Agreement. Again, the court considers whether plaintiffs’ evidence
establishes that plaintiffs failed to perfotheir obligations under this provision of the
Agreement—thus, failing to satisfy one of the eletaef their breach of contract claim.

Section 3.5(b) requires the Administrator‘'make funds available for capital

expenditures and improvements by Administrafor budgeted and non-budgeted expenses.
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Doc. 270-10 at 19. Also, Recital F provides tinat “Administrator is willing to commit
significant management and capitesources to the Groupatiow for the Group’s further
growth, all as provided in this Agreementd. at 6.

Defendant argues that the evidence shibhasplaintiffs failed to perform their
obligations under these provisiomg refusing to purchase and sugmPACS system for RNM.
As previously discussed, Recital F is susceptiblmany interpretationsSection 3.5(b) suffers
from the same limitations. A reasonable jury dotbnclude that plairfts’ refusal to provide a
PACS system to defendant failed to satisfymiléfs’ obligations under the Agreement to “make
funds available for capital expenditures amgrovements” and to “commit significant
management and capital resources to the Groafjaw for the Group’s further growth.” But,
viewing the evidence in the light mosvéaable to plaintiffs—the nonmoving party—a
reasonable jury also couldaeh the opposite conclusion.

7. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to implement anappropriate local public relations
or advertising program for defendant, as Section 3.9 of the Service
Agreement requires?

Defendant argues that plaintiffs’ evidence shdhat plaintiffs failed to perform their
obligations under the Service Agreement becauseftiled to implement an appropriate local
public relations or advertising program for dedant, as Section 3.9 of the Service Agreement
requires.

Section 3.9 provides: “In consultation witie Joint Planning Board, Administrator shall
implement (and design where requested) an apjptegocal public ret@ons or advertising

program, with appropriate emphasis on public anesemf the availability of services at the

Practice Sites.” Doc. 270-10 at 21.
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Defendant argues that the evidence showsplhattiffs failed to meet their obligations
under this provision of the Agreemt after the Imaging Centelosed in 2010. Specifically,
defendant argues that the evidence shows thattifls’ marketing expenses decreased from
$31,774.55 in 2010, to $878 in 2011. But plaintiffs respond that the evidence also shows that
defendant never complained about a lack ekaising, defendant never asked plaintiffs to
engage in any further advertising efforts abaat plaintiffs alreadyvere doing, and defendant
never told plaintiffs that the amnt of advertising was insufficien¥iewing the evidence in the
light most favorable to plairffs, a reasonable jury could cdade from this evidence that
plaintiffs engaged in an “appropriate” amowohtadvertising—whichs all the Agreement
requires. A reasonable jury also could reaehdpposite conclusion. But, the court can’'t make
that determination as a matter of law on this record.

8. Did plaintiffs fail to perform their obligations under the Service
Agreement by failing to provide consulting and advisory services as
reasonably requested by defendantis Section 3.11 of the Service
Agreement requires?

Finally, defendant argues thatintiffs’ evidence shows that plaintiffs failed to perform
their obligations under the Sére Agreement because they didn’t provide consulting and
advisory services as reasonably requeltedefendant, as Section 3.11 of the Service
Agreement requires.

Section 3.11 requires the Administrator tedyide such consulting and other advisory
services as reasonably regeesby the Group in all areastbie Group’s business functions,
including without limitation, financial planng, acquisition and expansion strategies,
development of long-term businesigectives and other related masté Doc. 270-10 at 22.

Defendant cites evidence that—it argues—shdwequested consulting services from

plaintiffs, but plaintiffs ignoredhose requests. Plaintiffsspond with citations to other
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evidence that—they contend—shows that plainfiftsvided the requisite level of consulting and
advisory services. Plaintiffs correctly arguattthe jury must make the credibility decisions
here and determine whether the evidence suppditsling that plaintiffs satisfied their
obligations under the Agreement. Viewing thedence in plaintiffs’ faor, a reasonable jury
could find that plaintiffs satisfied thesbligations under the Agreement by providing
appropriate consulting and aduigservices. A reasonable juayso could reach the opposite
conclusion. But it's not a question for the cdortiecide on defendant’s Motion for Directed
Verdict.

B. Defendant asserts that it provided tle requisite notice of defaults under
the contract on both November 26, 2010, and October 6, 2014.

Next, defendant argues thapitovided the requisite notice phaintiffs of their alleged
material defaults and gave plaiffs the required opportunity to oelithose defaults, but plaintiffs
failed to cure. Doc. 462 at 22. Thus, defendaigues, the evidencetallishes that it had a
right to terminate th&ervice Agreement.

Section 10.3(b) allows RNM to terminates Agreement “by giving written notice
thereof to Administratorafter the giving of any requireabtices and the expiration of any
applicable waiting periods set forth belpwif: (1) plaintiffs mateially have defaulted on the
duties imposed by the agreement and failed te their default withir60 days after being
notified in writing of the default; and (2) twoitts of RNM'’s equity holders have voted to
approve the agreement’s termination. Doc. 20&t 41 (emphasis added). Section 10.5 of the
Service Agreement requires tHp]ny termination of this Ageement shall be effective (the
“Termination Date”) as follows: (a) Immed&y upon receipt of a teimation notice pursuant
to Section 10.3 or Section 10.4 (a “Terminatiutice”) and expiration of applicable cure

periods . .. ."ld. at 43.
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Defendant cites to evidence that, it contestisws defendant properly notified plaintiffs
of their default and gave them the opportunitgdce. Plaintiffs respond with citations to other
evidence that—plaintiffs contend-h@ws defendant failed to provigaintiffs with a notice of
default and an opportunity to cure as thevide Agreement requires before defendant is
permitted to terminate the Agreement. The court aghestghis is a fact issue that the jury must
decide. And the court cannot conclude on threetu record that thgiry can only reach one
conclusion on this issue.

C. Defendant asserts that plaintiffs have féed to prove that they are entitled
to recover damages.

Last, defendant argues that plaintiffs’ brea€lsontract claim fails as a matter of law
because they have not presented sufficienteend of damages. Defendant makes two damages
arguments.

1. Defendant argues that the evidece establishes that plaintiff
Radiologix has no rights under the Service Agreement—just
obligations.

Defendant asserts that plaithRadiologix has no righto recover damages under the
Service Agreement. The Service Agreementgieges plaintiff RNMIP as the “Administrator”
and plaintiff Radiologix as #h“Parent.” Doc. 270-10 at 6. Section 7.1 of the Agreement
requires that “Administrator shall lpaid the service fee . . . It. at 37. Based on this
language, defendant argues titbbligation to pay the Seng Fee runs only to plaintiff
RNMIP (the “Administrator”’)—and not Radiolagi Thus, defendant argues, it owes no Service
Fee—or any monetary obligation—to plaintiff Raldigix and plaintiff Rdiologix has no right
to recover any damages against dd@nt under the Service Agreement.

Plaintiffs respond that the cdwalready decided that bothaphtiffs can recover under the

contract when it denied defdant’'s Motion to Exclude platiffs’ damages expert, Marc
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Vianello. Thus, plaintiffs argue, defendanprecluded from making this argument based on the
law of the case doctrine. The court disagrédse court never before was presented with this
specific issue—whether plaintiRadiologix has a right to recavender the contract since the
contract only requires payment of thenBee Fee to the Administrator—RNMIP.

Nevertheless, the court declines to directraiet against plaintifRadiologix’s breach of
contract claim based on Section 7.1 of the Serdigreement. Plaintiffs have presented a
plausible damage theory at triauggesting that both plaintiffs—as parties to the Agreement—
sustained damages from defendant’s allegecchrefit. Defendant had the opportunity to
cross-examine plaintiffs’ damages expert on tiheory. The record presents a factual dispute
about this question, and the cocannot conclude that the eviden(when viewed in plaintiffs’
favor) establishes as a matter of law thatrilff Radiologix can €cover no damages.

One final observation is warraat. This argument by deferddries to inject a new
issue into the trial ahe last minute. Defendant has kmofer several years that plaintiff
Radiologix sought to recover contract damadeefendant never identified this as an issue at
summary judgment, nor when it digsed it defenses in the PratrOrder. Defendant’s motion
challenging Mr. Vianello’s testimony never raigbdé question either. And defendant’s motion
asks the court to decide this undisclosetstgantive defense mid-trial even though granting
defendant’s motion wouldn’t shorten this triisl one moment. Defendant never asserts that
RNMIP can't recover damages, and the damages claim will continue whether Radiologix
continues as a plaintift—or notf plaintiffs recover, defendarcan raise this question in post-
trial motions. But the court declines to dissa party’s claim on a previously undisclosed basis

when the litigants and the coaiteady have devoted substantral efforts to the case.
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2. Defendant argues that plaintiffs damages estimates are based on
revenues and expenses of non-parties.

Next, defendant asserts thatiptiffs have not proved that they sustained damages from
defendant’s alleged breach of the Service Agesdrbecause plaintiffs’ expert bases his damage
calculations on revenues and expes of RadNet, Inc. and RadNet Management, Inc.—neither
of whom are parties to the lawsuPlaintiffs elicited testimny from Mr. Vianello (plaintiffs’
damages expert) about how and why he calculated plaintiffs’ damages in the way that he did.
Mr. Vianello explained why—imis expert opinion—he has calated the damages sustained by
the named plaintiffs. Defendan&ad an opportunity to crossamine Mr. Vianello about his
calculations—and specifically abowhether he improperly consiaet revenue and expenses of
non-parties to the case. The jury must decidevisight and credibility t@ive to Mr. Vianello’s
damages testimony. Viewing the evidence in thletlmost favor to plaintiffs, the jury could
decide that he properly calculatée damages that the named giffsmsustained. The jury also
could reach the opposite conclustefinding that Mr. Vianello inproperly calculated plaintiffs’
damages by including the revenue and expensethef RadNet entities. But the court cannot
decide this issue on a Motidor Directed Verdict.

V. Conclusion

For the reasons explained above, the cdemies defendant’s Motion for Directed
Verdict as a Matter of Law atehClose of Plaintiffs’ Evidence.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant’s Motion for
Directed Verdict as a Matter of Law at the @ax Plaintiffs’ Evidence (Doc. 461) is denied.

IT IS SO ORDERED.
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Dated this 19th day of February, 2019, at Kansas City, Kansas.

s/ Daniel D. Crabtree
Daniel D. Crabtree
United States District Judge
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