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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
JOREL SHOPHAR,
Plaintiff,
V.
Case No. 15-CV-4961-DDC-K GS
CITY OF OLATHE, et al.,

Defendants.

MEMORANDUM AND ORDER

This lawsuit arises from a child custodigpute between plaintiff Jorel Shophar and a
non-party, Krissy Gorski, the mother of two o&pitiff’'s children. Plantiff alleges that Ms.
Gorski—hoping to terminate plaintiff's parentayhts and extort money from others—has
“contrived a false campaign of abuse against” hidoc. 70 at 1. Plaintifbrings this lawsuit pro
se against five defendants whom he accusislpfng Ms. Gorski contrive her false abuse
claims and her attempts to terminate plaintiff sguaal rights. The five named defendants are:
(1) the City of Olathe (“Olathe”); (2) Safelme, Inc.; (3) The Layne Project, Inc.; (4) KVC
Kansas; and (5) Ashlyn Yarnell.

All five defendants previously moved tcsdiiss plaintiff's Complaint under Fed. R. Civ.
P. 12(b)(1) for lack of subjeanatter jurisdiction and ke R. Civ. P. 12(b)(6) for failing to state
a claim for relief. At the same time, plaifiasked the court for leave to file an Amended
Complaint. Several defendamgposed plaintiff’s Motion for Leas; arguing that plaintiff's
proposed amendments were futile. In a September 13, 2016 Memorandum and Order, the court
agreed with defendants, fimgj plaintiff's proposed Amended Complaint was futile because it

still failed to state vidle claims against some of the defemida Doc. 65 at 13. Nevertheless,

Dockets.Justia.com


https://dockets.justia.com/docket/kansas/ksdce/5:2015cv04961/109005/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2015cv04961/109005/113/
https://dockets.justia.com/

the court granted plaintiff leave to file an Amended Compldoht.But, the court cautioned
plaintiff: “[T]he court allows plaintiffone final opportunity to file an Amended Complaint—one
that addresses all of the concerns raised by the court in this Order. Specifically, plaintiff must plead
facts—and not just conclusions—to state plausible claims and cure the deficiencies identified [in the
court’s Order].” Id.

On October 12, 2016, plaintiff filed his Amend€dmplaint. Doc. 70. Like plaintiff's
original Complaint, thémended Complaint is difficult to undgand. But, plaintiff appears to
allege, generally, that defendantsatiminated against him and viadalt his constitutional rights.
Plaintiff asserts his amended claims urgl2ity.S.C. 88 1983 & 1985, 18 U.S.C. § 1028, and
Kan. Stat. Ann. 88 38-141 & 38-223(e).

All five defendants have filed Motions ismiss the Amended Complaint invoking Fed.
R. Civ. P. 12(b)(1) and 12(b)(6). Docs. 77, 89, 86, 88. Plaintiff has responded to all five
motions. Docs. 90, 91, 92, 97, 101. And, defendants have submitted Replies. Docs. 93, 94, 95,
99, 102. After considering the pi@s’ arguments, the courtayrts defendants’ motions to
dismiss because either the ddacks subject matter jurisdioth over plaintiff's claims or
plaintiff's claims fail to state plausible claims for relief. The court explains the reasons for its
rulings below.

l. Factual Background

The following facts are taken from plaintsfAmended Complaint (Doc. 70), accepted as

true, and viewed in the ligmost favorable to plaintiff. Plaintiff and a woman named Krissy

! ASARCO LLC v. Union Pac. R.R. Ct65 F.3d 1183, 1188 (10th Cir. 2014) (explaining that, on
a Fed. R. Civ. P. 12(b)(6) motion to dismisg tourt must “accept as true all well-pleaded factual
allegations in the complaint and view them in thétlignost favorable to the [plaintiff].” (citation and
internal quotation marks omitted)). The court alsnstrues plaintiff's allegations liberally because he
proceeds pro seSee Hall v. Bellmar935 F.2d 1106, 1110 (10th Cir. 1991) (explaining that courts must
construe pro se filings liberally and hold them toss Istringent standard than formal pleadings drafted
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Gorski had two children together. Plaintiff accusés. Gorski of abusing pain killer medication
starting in 2015. Plaintiff aliges that Ms. Gorski’s drug abe has caused her to behave
erratically and harm their childn. On August 8, 2015, plaintiff says he “made plans to file for
paternity” of the two children. Doc. 70 at 1. But, on August 12, 2015, Ms. Gorski took the
children away from plaintiff. Ms. Gorski alseported that plaintifivas abusing her and the
children physically to variouggencies, including the OlatiR®lice Department, the Johnson
County District Court, the Department for Children and Families (“DCF”), and Safehome.
Plaintiff asserts that Ms. Gorskiabuse claims are false.

On August 12, 2015, plaintiff contacted the @&Police Department to report that his
children were missing and that Ms. Gorski was algpiain killers. Plaintiff spoke to an officer
who reported that Ms. Gorski already had caetd¢he Olathe Police Department to make an
abuse complaint against plaintiff. The officer tpldintiff that he couldlo nothing for plaintiff.
Later that day, a friend of Ms. Gorski's cameptaintiff’'s home seeking Ms. Gorski’'s pain killer
medication. When plaintiff's wifeefused to give the friend theip&illers, the friend called the
Olathe Police Department. An officer ad at the home and demanded that Ms. Shophar
provide the medication, evendugh both plaintiff and Ms. Shophtld the officer that Ms.
Gorski was abusing the mediaatias well as her children.

Plaintiff alleges that the Olathiolice Department refusedtill him where his children
were located, prohibited him from filingpmlice report against Ms. Gorski, ignored his
complaints about Ms. Gorski's drug abuse anttldndangerment, and improperly investigated

Ms. Gorski's false abuse allegations against.hPlaintiff allegeghat the Olathe Police

by lawyers). But, when applying this standard, the court does not become the pro se litigant’s advocate.
Id. Also, a litigant’s pro se status does not excuseftbm complying with the court’s rules or facing

the consequences of his noncomplian®gden v. San Juan Ci\32 F.3d 452, 455 (10th Cir. 1994)

(citing Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994)).
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Department discriminated against him becaudesfiender thus allowing the children’s mother
to report her abuse allegations. The OlatHe@®epartment nonetheless investigated Ms.
Gorski's allegations and prohibdeplaintiff (as the father) frorasserting his abuse allegations
against Ms. Gorski.

Although the Amended Complaint does not explais clearly, it appa's that a Child in
Need of Care (“CINC”) case wasitiated in the District Courof Johnson County, Kansas for
plaintiff's two children. Also, Ms. GorsKiled her own lawsuit in Johnson County, Kansas,
seeking an order of Protection from Abuse agatasntiff. Plaintiff accises all five defendants
of helping Ms. Gorski to contrive her false abadlegations so that plaintiff would lose his
parental rights to the two children during tegal proceedings in Johnson County, Kansas.

Plaintiff alleges that Safehome—a sheltanfctims of domestic violence—placed his
children at its shelter without his consent. Riéficontends that Safehome documented the false
allegations of abuse against him without evidesmog provided therapy tas children without
his consent. Plaintiff alsdlages that Safehome ignored hisrgmaints that Ms. Gorski was
abusing drugs, abusing the cihéd, and engaging in prostitoi. Plaintiff contends that
Safehome covered up Ms. Gorskilggal activities, instructed her to file false abuse allegations
against plaintiff, and conspulevith DCF and KVC Kansas to move Ms. Gorski to a new
residence.

Plaintiff alleges that Layne Project—an angaation who provides family services such
as supervised parental visitation—discriminagdinst him because it forced him to pay for
services but did not charge Ms. Gorski for smg. Plaintiff also amses Layne Project of
documenting the false allegations of abuse againswhile ignoring his complaints that Ms.

Gorski was abusing drugs and the children arghging in other criminactivity. Plaintiff



contends that Layne Project pioted him from disciplining highildren and prevented one of
plaintiff's other children from visiting the two children that were involved in the CINC case.

Plaintiff alleges that KVC Kansas placee tthildren in the home of Ms. Gorski’s
friend—someone who is an unlicensed fostermiaaad who helped Ms. Gorski abuse drugs by
supplying her pain killers. Platiff contends thakVC Kansas never spoke with him about the
placement and never provided him the chance tecobp it. Plaintiffalso alleges that KVC
Kansas documented Ms. Gorski's false abllegations while ignoring evidence that Ms.
Gorski had contrived them. Heso contends that KVC Kansiggored his complaints that Ms.
Gorski was abusing the childreausing drugs, and involved wiginostitution. Plaintiff accuses
KVC Kansas of preventing hifnom visiting his children, ignang his phone calls, withholding
the case plan from him, lying to the Johnson Cpinstrict Court abouplaintiff's neglect of
his children, and conspiring torteinate his parental rights.

Plaintiff's allegations againslefendant Ashlyn Yarnell—thguardian ad litem appointed
to represent the two children—utathat she failed to conduatthorough investigation of Ms.
Gorski's false abuse claims. Plaintiff contetiust Ms. Yarnell spoke only to Ms. Gorski about
the abuse allegations and ignored evidence stgpthiat Ms. Gorski had contrived them.
Plaintiff also alleges that Ms. Yarnell ignorkid complaints about Ms. Gorski’'s unlawful
activity, wrongfully charged platiff with neglect, prevented i from seeing his children, and
expressed personal disapproval of plaintiff's religs beliefs. Plaintiff accuses Ms. Yarnell of
providing false information to the Johnson Coubtgtrict Court about Ms. Gorski’s visitation
with the children and about higrfess as a parent. Also, he aamds that Ms. Yarnell withheld

information from the District Court about Ms. Gorskialse abuse allegations and prostitution.



Plaintiff alleges that defendantactions wrongfully have ¢eived him of his children
and have caused him humiliation and severe ematidistress. Plaintiff also contends that
defendants’ actions have allowed Ms. Gorslkexpose his children to criminal activity and to
subject them to physical abuse and emotional distiéhile in her care. &htiff seeks just one
form of relief against defendants: money damadis asks the court to award special, general,
and punitive damages of $350,000 against each defendant. Doc. 70 at 24.

. Legal Standard

A. Rule 12(b)(1) Motion to Dismissfor Lack of Subject Matter Jurisdiction

“Federal courts are courts lifhited jurisdiction and, as sucmust have atatutory basis
to exercise jurisdiction.’Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2002) (citation
omitted). Federal district courts have original jurisdiction of all civil actions arising under the
constitution, laws, or treaties tife United States or where thésaliversity of citizenship. 28
U.S.C. 8§ 1331; 28 U.S.C. § 1332. “A court lexgkjurisdiction cannot render judgment but must
dismiss the cause at any stage of the proceedingiiah it becomes apparent that jurisdiction is
lacking.” Basso v. Utah Power & Light Ca195 F.2d 906, 909 (10th Cir. 1974) (citation
omitted). Since federal courts are courts ofthah jurisdiction, there is a presumption against
jurisdiction, and the partinvoking federal jurisdiction beatke burden to prove it exists.
Kokkonen v. Guardian Life Ins. Co. of ALl U.S. 375, 377 (1994).

Generally, a motion to dismiss for lacksafbject matter jurisdiction under Fed. R. Civ.
P. 12(b)(1) takes one of two formsfaaial attack oa factual attackHolt v. United Statest6
F.3d 1000, 1002 (10th Cir. 1995). “Bira facial attack on the mplaint’s allegations as to
subject matter jurisdiction questions the sufficienf the complaint.In reviewing a facial

attack on the complaint, a district court mustegetdhe allegations in the complaint as trulel”



(citing Ohio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th Cir. 1990)) (internal
citations omitted).

“Second, a party may go beyond allegations caethin the complaint and challenge the
facts upon which subject matter jurisdiction depends. When reviewing a factual attack on
subject matter jurisdiction, a digtt court may not presume thithfulness of the complaint’s
factual allegations. A court kavide discretion to allow affavits, other documents, and [to
conduct] a limited evidentiaryearing to resolve disput@arisdictional facts under Rule
12(b)(1).” Id. at 1003 (citations omitted),os Alamos Study Grp. v. U.S. Dep’t of Ene@g2
F.3d 1057, 1063—64 (10th Cir. 2018ge alsd®izova v. Nat'l Inst. of Standards & Tech82
F.3d 1320, 1324-25 (10th Cir. 2002) (halglithat a court must convert a motion to dismiss to a
motion for summary judgment undéed. R. Civ. P. 56 only when the jurisdictional question is
intertwined with the case’s merits).

B. Rule 12(b)(6) Motion to Dismissfor Failureto Statea Claim

Fed. R. Civ. P. 8(a)(2) provides that armgmaint must contain “a short and plain
statement of the claim showing that the pleaslentitled to relief.” Although this Rule “does
not require ‘detailed faatl allegations,” it demands more thga] pleading that offers ‘labels
and conclusions’ or ‘a formulaic recitation oételements of a cause of action™ which, as the
Supreme Court explaide“will not do.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)).

“To survive a motion to dismiss [under Rule 12(b)(6)], a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.”
Igbal, 556 U.S. at 678 (quotinfwombly 550 U.S. at 570). “A clai has facial plausibility

when the plaintiff pleads factual content that allows the court to draw the reasonable inference



that the defendant is liabter the misconduct alleged.Id. (citing Twombly 550 U.S. at 556).
“Under this standard, ‘the complaint mggste the court reason to believe thas plaintiff has a
reasonable likelihood of mwesing factual support faheseclaims.” Carter v. United States
667 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (quoiidge at Red Hawk, L.L.C. v. Schnejder
493 F.3d 1174, 1177 (10th Cir. 2007)).

And, although the Court must assume thatféletual allegations ia complaint are true,
it is “*not bound to accept as true a legal dasmn couched as adtual allegation.””Carter,
667 F. Supp. 2d at 1263 (quotilgbal, 556 U.S. at 678). “Threadbarecitals of the elements
of a cause of action, supported by mere concjusiatements, do not suffice™ to state a claim
for relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotlgbal, 556 U.S. at 678).

1. Analysis

As already recited, all five flendants have filed motions tiismiss. Plaintiff asserts
claims against defendants under federal and lstate The court considers the federal claims
that plaintiff asserts against each defendant ihA&elow. Because the court concludes that
none state a plausible claim falief against any defendantgtiourt dismisses plaintiff's
federal claims against all defendants. And, bsedhe court dismisses all federal claims, the
court considers in Part B, logv, whether it should exerciseipplemental jurisdiction over
plaintiff's state law claims. Theourt declines to do so.

A. Federal Law Claims
1. Defendant Layne Project
Plaintiff asserts that Layne Project \at#d his constitutional rights under the First

Amendment and the Fourteenth Amendment’s EBuatection Clause. Doc. 70 at 12. Layne



Project moves to dismiss plaintiff's claims agsiit under Fed. R. Civ. R2(b)(6) for failing to
state claims for reliet.
a. Fourteenth Amendment Equal Protection Claim

The Fourteenth Amendment’s Equal Raiton Clause provides that “[nftateshall. . .
deny to any person within its jgdiction the equal protection of the laws.” U.S. Const. amend.
XIV, 8 1 (emphasis added). “That languaggbkkshes an ‘essential dichotomy’ between
governmental action, which is subject to scrutumgler the Fourteenth Amendment, and private
conduct, which *however discriminatory orawrgful,’ is not subjecto the Fourteenth
Amendment’s prohibitions.'Wasatch Equal. v. Alta Ski Lifts C820 F.3d 381, 386 (10th Cir.
2016) (quotingsallagher v. Neil Young Freedom Concet® F.3d 1442, 1446 (10th Cir. 1995)
(quotingJackson v. Metro. Edison Ca@l19 U.S. 345, 349 (1974))pee also Lugar v.
Edmondson Oil Cp457 U.S. 922, 924 (1982) (“Because the [Fourteenth] Amendment is
directed at the States, it can\elated only by conduct that may tarly characterized as ‘state
action.”).

The Tenth Circuit instructsoarts to “evaluate whethehallenged conduct constitutes
state action using a flexible approachd. (citing Gallagher, 49 F.3d at 1447). And, it applies
four different tests to determine whether a privatetyergtisubject to liability as a state actor: the
nexus test, the symbiotic relationship test, thet jaction test, and the plic function test.

Gallagher, 49 F.3d at 1447.

2 Layne Project also moves to strike plaintiff's Opposition to its Motion to Dismiss because

plaintiff filed it one day past the local ruledeadline for filing responses to dispositive motio8geDoc.

94 at 2 (citing D. Kan. Rule 6.1(d)). Although plaintiff's pro se status does not excuse him from
complying with the federal and local rules, the court nevertheless considers his untimely Opposition
because nothing suggests bad faith and Layne Project never alleges prejudice caused by the one-day
delay. Also, plaintiff's Opposition does not chartige outcome here. Instead, plaintiff's Opposition

only confirms the court’s conclusion that his fedetalms against Layne Protect fail to state plausible
claims for relief. The court thus denies Layne Project’s Motion to Strike. Doc. 94.
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The nexus test requiressufficiently close nexus between the government and the
challenged conduct” and, in most cases, rendstata liable for a prate individual’'s conduct
“only when [the State] has exercised coeegbower or has provided such significant
encouragement, either overt or covert, that tleeoehmust in law be deemed to be that of the
State.” Id. at 1448 (citations and interngliotation marks omitted)The symbiotic relationship
test asks whether the state “has so far insinutseld into a position of interdependence with a
private party that it must be recognized asiat jparticipant in the challenged activityld. at
1451 (citations and internal quotatimarks omitted). The joint Aon test requires courts to
“examine whether state officials and private parti@ge acted in concert effecting a particular
deprivation of constitutional rights.Id. at 1453 (citations omitted)zinally, the public function
test asks whether the challengadion is “a function traditionallgxclusively reserved to the
State.” Id. at 1456 (citations and interngliotation marks omitted). No matter the test applied,
“the conduct allegedly causing tldeprivation of a federal right’ nst1 be ‘fairly attributable to
the State.” Id. at 1447 (quoting.ugar v. Edmondson Oil Co457 U.S. 922, 937 (1982)).

Here, no matter which test is applied and eassuming the factdleged in plaintiff's
Amended Complaint are true, his revised pleading still alleges no facts sufficient to state a
plausible claim against Layne Peo} for conduct that was “fairlgttributable to the state.”
Plaintiff makes the conclusory allegation thaayne Project worked in conjunction with
Johnson County Court, and was giarihority by the court to act asState actor.” Doc. 70 at
15. Plaintiff also asserts that “Layne Project was a ‘nexuf’ thhe Court and made policies
against the Plaintiff that violatl Plaintiff’s Civil Rights.” Id. But, plaintiff provides no facts
anywhere in his Amended Complaint to support these conclusory statements. Plaintiff's

allegations thus are insufficient to statplausible claim against Layne ProjeSee Scott v.
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Hern, 216 F.3d 897, 907 (10th Cir. 2000) (explaining that a plaintiff attempting to assert state
action by alleging a conspiracy bet@n private defendants and “staticials” must allege more
than “mere conclusory allegations with no supipgrfactual averments [which] are insufficient;
the pleadings must specifically present factslileg to show agreement and concerted action”
(citation omitted))see also Lindsey v. Thoms@75 F. App’x 744, 746 (10th Cir. 2007)
(holding that conclusory allegatis of conspiracy are insufficieto subject a private party to
liability; instead the “allegations of conspiracyst provide some factubasis to support the
existence of any conspiracy to \ate the Plaintiff's rights” (quotin@rabtree ex rel. Crabtree v.
Muchmore 904 F.2d 1475, 1481 (10th Cir. 1990))).

And, even if plaintiff had alleged sufficiegtthat Layne Project was a state actor, the
Amended Complaint still fails to state a pdéale claim for violation of the Fourteenth
Amendment’s Equal Protection Clause. “THupal Protection Claus# the Fourteenth
Amendment commands that no State shall ‘derantoperson within its jurisdiction the equal
protection of the laws,’” which is essentially aedtion that all persor@milarly situated should
be treated alike.Citizen Ctr. v. Gesslef770 F.3d 900, 917-18 (10th Cir. 2014) (quo@ity of
Cleburne v. Cleburne Living Ctr., Inet73 U.S. 432, 439 (1985)). Thus, to assert an equal
protection claim, plaintiff mustllege that Layne Project treated him differently than other
similar similarly-situated individuals.See id(holding that plaintiffsequal protection claim
failed to state a valid claim under Rule 12@) because plaintiff never alleged differing
treatment for similarly-situated individuals).

Here, plaintiff asserts that Layne Projditcriminated against him by failing to
document his complaints against Ms. Gorsid &rcing him to pay for services while not

charging Ms. Gorski. But, plaintiff fails to afje facts showing that lyae Project treated him
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differently than any other similarly-situated patewho used Layne Project’s family services.
Without such allegations, plaintiff can stai@ plausible claim against Layne Project for
violating the Fourteeh Amendment’s Equal Protection Clause.

b. First Amendment Claim

Plaintiff also alleges that lyae Project violated his rightsnder the First Amendment to
the United States Constitution. The First Ameerdtrprohibits Congress from making any “law
respecting an establishment of religion, or praimb the free exercise thereof; or abridging the
freedom of speech, or of the press; or tgatrof the people peaceably to assemble, and to
petition the Government f@r redress of grievances.” U.S. Const. amend. I.

Plaintiff's Amended Complaint fails to éhtify clearly how Laynéroject purportedly
violated his First Amendment rights. Layne [Batjs motion presumes that plaintiff asserts a
free exercise claim because he alleges that LByoject refused to allow him to discipline his
children, thereby violating plaiifi’s religious beliefs. Doc. 78 at 4. Liberally construing
plaintiffs Amended Complaint tassert such a First Amendmentlation, Layne Project argues
that plaintiff still fails to state a plausibleatin because he alleges state action. The court
agrees.

A First Amendment claim requires state acti@ee Cardtoons, L.C. v. Major League
Baseball Players Ass/®95 F.3d 959, 968 (10th Cir. 1996) (“&rirst Amendment only protects
. .. regulation by the government.8ge also How v. Citgf Baxter Springs, Kan217 F. App’x
787, 791 n.3 (10th Cir. 2007) (“The First Amendment requires state action[,]” so to hold a
private individual personally liable, the courttist determine whether [the private individual's]
actions may ‘be fairly attributei the State.” (first citingHudgens v. NLRB424 U.S. 507, 513

(1976); then quotinggugar, 457 U.S. at 937). For the samneasons discussed above, plaintiff's
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Amended Complaint asserts no facts sufficienbter that Layne Project’s actions are “fairly
attributable to the State” suthat it can be held liable faiolating the First Amendment.
Plaintiff thus fails to state a plausible claim amgdiLayne Project under the First Amendment.

The court thus dismisses plaintiff's fedeckims against Layne Project under Rule
12(b)(6) because plaintiffs Amended Complainisféo state a plausible claim for relief under
federal law.

2. Defendant City of Olathe

Plaintiff brings federal claims against Qlatunder 42 U.S.C. 8§ 1983, asserting violations
of the Fourth and Sixth Amendments andRoarteenth Amendment’s Equal Protection and
Due Process Clauses. Doc. 70 at 3. Olatbees to dismiss under Fed. R. Civ. P. 12(b)(6),
asserting that plaintiff'$ederal claims fail to stata claim for relief.

Section 1983 prohibits “the deprivation afyarights, privileges, or immunities secured
by the Constitution and laws” by any person agtinder color of law. 42 U.S.C. § 1983. The
Supreme Court has held that “a municipalityreatrbe held liable solg because it employs a
tortfeasor—or, in other words, a mumiality cannot be held liable under § 1983 aespondeat
superiortheory.” Monell v. Dep’t of Social Seryt36 U.S. 690, 691 (1978)nstead, a plaintiff
may sue municipalities only for their own unctiugional policies or customs—not for acts by
their employeesld. at 694-95.

Thus, “[a] plaintiff suing a municipality under section 1983 for the acts of one of its
employees must prove: (1) that a municigralployee committed a constitutional violation, and
(2) that a municipal policy or custom was the moving force behind the constitutional
deprivation.” Myers v. Okla. CtyBd. of Cty. Comm’rsl51 F.3d 1313, 1316 (10th Cir. 1998)

(citing Monell, 436 U.S. at 694). The Tenth Circuishexplained that “[a]n unconstitutional
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deprivation is caused by a munidifjaolicy’ if it results fromdecisions of a duly constituted
legislative body or an official whose acts maylfare said to be those of the municipality
itself.” Carney v. City & Cty. of Denveb34 F.3d 1269, 1274 (10th Cir. 2008) (citation
omitted). And, the Circuit has defined a “custom” as “an act that, although not formally
approved by an appropriate decision maker, haswsidgspread practice & have the force of
law.” Id. (citation omitted). Such a custom is marked by “continuing, persistent and
widespread” actions by municipal employeés. (QuotingGates v. Unified Sch. Dist. No. 449
996 F.2d 1035, 1041 (10th Cir. 1993)).

In its earlier Memorandum and Order, tloaid observed that plaintiff's proposed
Amended Complaint failed to allege the ¢grge of any custom or policy adopted by a
municipal policymaker, or any facsupporting an inference that aasts. Doc. 65 at 8. The
court explained that “[t]his is an essential requirementgeeding a 8 1983 claim against a
municipality, and, without such allegations, ptdfrfails to state a claim for relief against
Olathe.” Id. The court granted plaintiff leave to file an Amended Complaint, directing him to
cure the deficiencies identifiedd. at 13—14. Plaintiff's AmenakComplaint now asserts
conclusory allegations about Chats purported customs and practicétsotherwise fails to heed
to the court’s directive. Plaintiff still has pleadedfactsshowing that the alleged
unconstitutional conduct occurred under a mypaikpolicy or custom sufficient to subject
Olathe to liability under § 1983.

Plaintiff's assertions of a umicipal policy include the followig. First, plaintiff alleges
that Olathe’s “customs and practice for handlingndstic violence issues did not give the male
Plaintiff Equal Protection of thewaas it was given to a female céiz.” Doc. 70 at 3. Plaintiff

also asserts:
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City of Olathe customs and practices for domestic violence abuse violated

Plaintiff Shophar’s constitutional rights, mgfusing the Plaintiff claims against

the woman subject, however Olathe Politerviewed the Plaintiff on 3 separate

occasions and threatened the Plaintifth jail time, if he did not produce

evidence that the Plaintiff did not “punch his child.”
Id. at 7. Last, plaintiff alleges:

Olathe Police Department violatecetiConstitution and Federal law 42 U.S.C. §

1983 through their policy by ihholding the Plaintiff fom his children without

“due process” based on alle¢igas and not a “trial byaurt” with an adjudication

“beyond a reasonable doubt” that the Rti#i committed a violent act against a

woman and children. Olathe Police Depaaht policy violated the “color of the

law” by given rights to the female, aradlowing the female to make a report,

however, refusing the male the rights to his children, and denied the male the

same equal rights under the law tokea report against the mother.
Id. at 8. In sum, plaintiff complains about hove tBlathe Police Department investigated the
abuse allegations asserted by Ms. ®ior8ut he fails to allege arfactsto infer that a
municipal policy or custom provided the requisite moving force behind the alleged constitutional
deprivations plaintiff claims hsustained. Instead, plaintiffgumakes conclusory allegations
about municipal customs, which ansufficient to state a claimHall v. Bellmon 935 F.2d
1106, 1110 (10th Cir. 1991) (explaining that a prdtggant’s “conclusoryallegations without
supporting factual averments are insufficient destn claim upon which relief can be based”).
Absent sufficient factual allegans, plaintiff fails to stata 8 1983 claim against Olath8ee
e.g, Glaser v. City and Cty. of Denvyé&s57 F. App’'x 689, 702, 703 (10th Cir. 2014) (affirming
Rule 12(b)(6) dismissal of § 1983 claims becaulamtiff's allegations that a municipality
implemented an unconstitutional policy and failedrain employees properly were conclusory);
McCormick v. City of McAlesteb25 F. App’x 885, 888 (10th Ci2013) (holding thaplaintiff's
allegations of “several instances of alledesk-speech retaliation by the police department”

failed to state a § 1983 claim because he identified no “municipal policy or custom that was the

moving force behind [the] alleged constitutional deprivatioBixon v. City of Wichita, Kan.
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No. 13-1033-RDR, 2013 WL 2422741,*8t(D. Kan. June 3, 2013h6lding that plaintiff's §
1983 claims failed to state a claim becausenpféalleged only conclusory allegations of
unconstitutional policies without grfactual support such as “priincidents involving similar
conduct”).

Plaintiffs Amended Complaint fails tstate a claim against Olathe under § 1983.
Plaintiffs Amended Complaint also fails to addacts to allege eims for constitutional
violations. The court addresses eacltpptted constitutional violation, in turn.

a. Fourth Amendment

Plaintiff alleges that Olatheolated his Fourth Amendmenghts because Olathe Police
Department officers refused to disclose his children’s location to Bioe. 70 at 4. Plaintiff
asserts that the police lacked “probable caosethhold the childrefirom [him], violating
[p]laintiff’'s Fourth Amendment rights to his blood born childremd. The Fourth Amendment
protects “[t]he right of the mple to be secure in their perss, houses, papers, and effects,
against unreasonable searches and seizures.” U.S. Const. amend. IV.

Olathe asserts that plaintiff cannot state a claim under the Fourth Amendment based on
officers’ refusal to disclose his kids’ locatiomdeed, plaintiff cites no law holding that these
facts could constitute a “seiaircapable of supporting a viable Fourth Amendment claim. And,
the court’s own research has found no law to sughi claim. “A seizure occurs for Fourth
Amendment purposes when a reasonable persatdvihave believed that he was not free to
leave.” Jones v. Hunt410 F.3d 1221, 1225-26 (10th Cir. 200blere, plaintiff never alleges
that Olathe seized him. And, generally, “Foukihendment rights are personal rights which . . .
may not be vicariously assertedRakas v. Illinois439 U.S. 128, 133—-34 (1978). Nevertheless,

the Tenth Circuit has noted that in somewmstances, “a parent has Fourth Amendment
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standing to challenge a seizure involving a minor chiliB. v. Washington Ctyl27 F.3d 919,
928 (10th Cir. 1997)But see Hollingsworth v. HjllL10 F.3d 733, 739 (10th Cir. 1997) (holding
that the removal of plaintiff'shildren did not violate plaintiff's Fourth Amendment rights and
that plaintiff could not assert a Fourth Ameredihclaim on behalf of her children because her
complaint did not include #hchildren as plaintiffs).

But, even if plaintiff has standing to assieis own Fourth Amendment claim and even if
a seizure occurred under the facts alleged Ipéantiff fails to allege facts supporting an
unreasonableeizure sufficient to state a claim untlee Fourth Amendment. A reasonable
seizure requires “[w]ith limited circumstances. either a warrant or probable caus@ches
410 F.3d at 1227 (citinGamara v. Mun. Cous387 U.S. 523, 528-29 (19673%ge also lllinois
v. McArthur, 531 U.S. 326, 330 (2001) (“[I]n the ordinargse, seizures of personal property are
unreasonable within the meaning of the Fodmendment, without more, unless . . .
accomplished pursuant to a judicial warrant, isdwed neutral magistrate after finding probable
cause.” (citation and internguotation marks omitted)).

Here, an August 12, 2015 order issued by a Kansas state court judge prohibited officers
from disclosing the children’s location to plaintiffeeDocs. 85-2, 85-3, 85-4 (Orders issued by
the District Court of Johnson County, Kansas, ongethat the children reside with Ms. Gorski
and that Ms. Gorski's address and telephmmaber remain confidential for protectichjunder
these facts, plaintiff's allegations that théaers refused to tell him the children’s location do
not assert an “unreasonakleizure” sufficient to stat@ Fourth Amendment clainSege.g,

Hunt v. Green376 F. Supp. 2d 1043, 1056 (D.N.M. 2005) (holding that no unlawful seizure

3 The court may take judicial notice of these state court orders when deciding the motion to

dismiss. See Pace v. Swerdlp®19 F.3d 1067, 1072 (10th Cir. 20@8Xplaining that courts may take
judicial notice of facts that are a matter of pubdicard and of state court documents, and courts properly
may consider those facts when deciding a motion to dismiss)also Tal v. Hogad53 F.3d 1244, 1264
n.24 (10th Cir. 2006).
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occurred when children were removed from grandmother’s physical custody because a state
family court had issued an order giving a stdency legal custody ofelchildren). Plaintiff
thus fails to state a plausible claim agafDkithe for Fourth Amendment violations.
b. Sixth Amendment

Plaintiffs Second Amended Complaint asseatSixth Amendment claim against Olathe,
but contains no facts explaing how Olathe violated thabnstitutional provision. In his
response to Olathe’s Motion to$bniss, plaintiff clarifies thate brings his Sixth Amendment
claim under the “confrontation clause which gardees the opportunity to confront the
[p]laintiff's accuser.” Doc. 92 at 7. The Sixfmendment’s confrontation clause provides that
“[iIn all criminal prosecutions, #accused shall enjoy the right to be confronted with the
witnesses against him.” 8. Const. amend. VI.

Plaintiff's Amended Complaint never allegasy facts showing tha&lathe prosecuted
him for any criminal violations or preventédn from confronting s accuser during such
proceedings. To the contrary, plaintiff's Anged Complaint describes the domestic civil case
initiated by Ms. Gorski.See generall{poc. 70;see alsdocs. 85-1, 85-2, 85-85-4. Plaintiff's
Amended Complaint chronicles certain higtof that litigation,describes how counsel
represented plaintiff in that matter, and esaggests that plaintiff had an opportunity to
confront his accuser—Ms. Gorski—in that peeding. For purposes of Olathe’s motion,
plaintiff alleges no facts shong that Olathe precluded him from confronting his accuser in any
“criminal prosecution” or how even it did sotime civil lawsuit he references. Plaintiff’s

Amended Complaint thus fails to state a claim under the Sixth Amendment.
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c. Fourteenth Amendment

Plaintiffs Amended Complatrasserts claims against Olafioe violating his Fourteenth
Amendment rights under the Due Process and IlRye¢éection Clauses. Doc. 70 at 3. In
plaintiff's response to Olathe’s Mion to Dismiss, he addressesyhls due process claim. As a
consequence, Olathe argues that plfiihéis abandoned his equal protection claiBse
Hinsdale v. City of Liberal, Kanl19 F. App’x 749, 768—69 (10th Cir. 2001) (affirming district
court’s dismissal of plaintiff's equal proteati claim after it concluded that plaintiff had
abandoned the claim because he had noeaddd it in his memorandum opposing summary
judgment).

Even if plaintiff has not abandoned his elquatection claim, the Amended Complaint
still fails to allege facts to state a plausibl@im against Olathe. Aequal protection claim
requires plaintiff to allege facts “demoregfing] that the defedant’s actions had a
discriminatory effect and were mao#ted by a discriminatory purposeUnited States v.
Armstrong 517 U.S. 456, 465 (1996ee also Lindsey v. Thoms@75 F. App’x 744, 746 (10th
Cir. 2007) (affirming district cort’s dismissal of plaintiff'ssqual protection claim under Rule
12(b)(6) because he failed to allege that he v member of a protected class (other than a
reference to a disability) or thahy of the Defendants discrimindtagainst him on that basis”).

Here, plaintiff alleges that the Olatheliee Department discriminated against him by
ignoring his complaints about Ms. Gorski whiteestigating Ms. Gorski’'s abuse allegations
against him. But, plaintiff’'s Second Amendédmplaint also describes various communications
he had with the Olathe Police Department—including complaints that he made to them about
Ms. Gorski's purported drug use and child emglerment. Plaintiff makes the conclusory

allegation that the Olathe Podi Department allows womenttake false abuse allegations
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without protecting men, but he provides no fact ttould support this conclusion, such as facts
showing that Olathe tread plaintiff differently than othesimilarly-situated individuals.

Instead, as Olathe argues, ptdf bases his equal protectiafiegations on his disagreement

with how Olathe’s police officers handledstdomplaints. The Amended Complaint never
alleges facts supporting an inferertbat Olathe acted with a disninatory animus or that its
conduct was motivated by a discriminatory inte@ittizens have every right to disagree with a
governmental policy, or how it was executed in aipaldr instance. But such a disagreement is
not actionable without facts capaloieestablishing a discriminatognimus. Plaintiff fails to

state an equal protection claim against Olathe.

Plaintiff also fails to state a plausible dqu®cess claim against @he. The Fourteenth
Amendment protects individuals against deprorss of life, liberty, and property without due
process of law. U.S. Const. amend. XIV, 8§ l.rdiplaintiff’s allegationsre particularly hard
to follow, but it appears that he alleging that Olatheiolated the Due Process Clause because it
prevented plaintiff from seeing his children, istigated Ms. Gorski's abuse allegations, and
enforced a Protective Order entered by the Jmih@ounty District Cour Plaintiff never
identifies, though, what liberty qroperty interest Olathe purgedly deprived him of without
due process. But liberally construing the @émded Complaint, the court assumes plaintiff
alleges that Olathe deprived him of his libertienest in his family relationship with his two
children. See Troxel v. Granvill&30 U.S. 57, 65 (2000) (recogmigithat “the interest of
parents in the care, custody, aimhtrol of their children . .is perhaps the oldest of the
fundamental liberty interestecognized by this Court”see also Roska ex rel. Roska v.

Peterson328 F.3d 1230, 1245 (10th Cir. 2003) (recognizireg “termination of parental rights
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impinges upon a liberty interest of which a citizeay not be deprivedithout due process of
law” (citing Santosky v. Krame#n55 U.S. 745, 753-54 (1982)).

Olathe argues that the Amended Complainsfailassert facts shavg that plaintiff had
an interest protected by due presdecause, at all times relevanplaintiff's allegations against
Olathe, the Johnson County Distri@ourt already had orderedatiplaintiff had no right to
custody of the childrenSeeDoc. 85-2 at 3. Also, the KansBsstrict Court had placed the
children in Ms. Gorski’s custody and orderedtther address remanonfidential for her
protection.ld. at 2. Plaintiff thus had no protected libeirtyerest at any e relevant to his
claims against OlatheSeee.g, Shipway v. JerlinskiNo. 5:11cv00112, 2012 WL 1622395, at
*Q (W.D. Va. Apr. 13, 2012) (holding that themeval of a child from the grandmother’'s home
to investigate abuse allegatiadig not violate the grandmothertsnstitutional rights because
she had “no liberty interest the custody, care and managemaf the removed child” and
“equally no liberty interest or righ . . to remain free of childoaise investigations” (first citing
Troxel v. Granville 530 U.S. 57, 65-66 (2000); then citi@goft v. Westmoreland Cty. Children
and Youth Servs103 F.3d 1123, 1125 (3d Cir. 1997))).

Plaintiffs Amended Complaint makes no alléga that Olathe issued the custody orders
without due process, much labat it had the authority tdo so. Instead, it was the Johnson
County, Kansas District Court whssued the relevant custody orsle Under these facts, Olathe
never deprived plaintiff of a ptected interest, and his due @ess claim thus fails to state a
claim for relief.

As explained above, none of plaintiff's fedectdims assert a pladée claim for relief
against Olathe. Consequently, the court dismifise federal claims that plaintiff’'s Amended

Complaint asserts against Qlatunder Rule 12(b)(6).

21



3. Defendant Ashlyn Yarnell

Plaintiff asserts federal claims agaiis. Yarnell under 42 U.S.C. 88 1983 and 1985.
These claims allege violations of the Fourteelmendment’s Due Process and Equal Protection
Clauses and the First Amendmergistection of reljious freedom.

Ms. Yarnell invokes several arguments to dsmplaintif’'s Complant, including that
she is immune from liability as a court-appothtgiardian ad litem. The court explained in its
earlier Memorandum and Order tlaatjuardian ad litem is entitled to quasi-judicial immunity for
acts “within the core duties of a [guardian adtifen assisting the court—that is, in performing
a ‘function [ ] closely associated with thedjaial process.” Doc. 65 at 5 (quotii@ahl v.

Charles F. Dahl, M.D., P.C. Defined Ben. Pension T44 F.3d 623, 630 (10th Cir. 2014)
(quotingCleavinger v. Saxned74 U.S. 193, 200 (1985))). A guad ad litem is not immune,
however, “for acts taken in the ‘@deabsence ofligurisdiction.” 1d. (quotingStump v.
Sparkman435 U.S. 349, 357 (1978)). But a given@daés not exceed a guardian ad litem’s
jurisdiction just because it is “wrongful, even unlawfuld. at 630-31.Immunity still applies
when an act “was [taken] in error, was done nialisly, or was in excess of . . . authorityd.
at 631 (quotingstump 435 U.S. at 356-57).

Even though the court’s earlier Order eapkd how the law governing immunity for a
court-appointed guardian ad liteworks, plaintiff's Amended Guplaint still fails to assert
claims against Ms. Yarnell to geve her of immunity. Instelh the Amended Complaint asserts
claims against Ms. Yarnell only for acts she performed in her capacity as a court-appointed
guardian ad litem and in furtheree of the judicial proces$laintiffs Amended Complaint
merely adds conclusory gloss that Ms. Yartm[de] a ruling outside dfier jurisdiction that

Plaintiff was a threat to his children by linmigj Plaintiff's visit[s] with his children based on
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claims that the Plaintiff ‘followshe Bible™ and that plaintiffwould act out of her jurisdiction
and refuse to allow the Plaintiff to see his chilgrenless he used [a particular agency].” Doc.
70 at 20-21, 23. But, plaintiff asserts no $act support an inference that Ms. Yarnell
committed these acts in the absef jurisdiction. Instead, all giaintiff’'s allegations against
Ms. Yarnell involve acts she committed as pat@f appointment as a guardian ad litem for the
children. Plaintiff's allegationthat Ms. Yarnell was biased agat plaintiff or that she made
false statements about him in court also casafiice to deprive her of immunity, even if these
acts were wrongful or unlawfulSee Dahl744 F.3d at 631. Ms. Yarhé¢hus is immune from
liability against the claims asserted in plaintiff’'s Amended Complaint.

Even if plaintiff's allegations sufficientlysserted facts to support an inference that Ms.
Yarnell acted without jurisdion so that immunity wouldot apply, plaintiff's Amended
Complaint still fails to state a claim agaihés$. Yarnell under both 8983 or § 1985. Plaintiff
alleges no facts to infer that Ms. Yarnell is @etactor such that she can be held liable for
violating 8§ 1983.See Meeker v. Kerchef82 F.2d 153, 155 (10th Cir. 1986) (holding that a
guardian ad litem is not a statd@dout instead “is a fiduciary o must act in the minor’s best
interest” and thus “owes his ber undivided loyalty to the minonot the state{citations and
internal quotation marks omittedpee also Fuller v. Davj$94 F. App’'x 935, 939 (10th Cir.
2014) (affirming district court'slismissal of § 1983 claim asserigghinst a guardian ad litem
because he was “not a state actor proceeding wothr of state law for purposes of § 1983").
Here, plaintiff has included allegations in Bismended Complaint that accuse Ms. Yarnell of
“conspir[ing] to force the Plaintiff to use an ilifite Agency so that Ba Sharp could continue
to write negative reports against the Plaintdfkeep him on supervised visits, to get an

‘adjudication’ by a court that thfather was an ‘unfit’ parent.” Doc. 70 at 23. He also alleges

23



that “Ms. Yarnell conspired with the StateKdinsas Erica Miller, DCF and KVC to submit
continual false, and negativepats against the father, violag due process of the lawld.

But these allegations are just conclusioms| tae Amended Complaint alleges no facts to
support an inference that Ms. Yarnell's actions ares daiely attributable tdhe State. Plaintiff
thus fails to state a viable1®83 claim against Ms. YarnelSee Beedle v. Wilsp#22 F.3d
1059, 1073 (10th Cir. 2005) (affirming Rule 12(f))@smissal of conckory allegations of
conspiracy with state actors because they wengfficient to state a 8 1983 claim against a
private defendantgee also Fuller594 F. App’x at 939 (affirming dismissal of a § 1983 claim
against a guardian ad litem because plaintiff@ijecture that [the guardian ad litem] conspired
with other defendants to create an unecgable no-contact order is too speculative and
conclusory to suffice” to state a plausible claim).

Plaintiff also fails to state a plausiblel 885 claim against Ms. Yarnell. Section 1985
prohibits persons from conspiringoffthe purpose of depriving, ethdirectly or indirectly, any
person or class of persons of the equal priatecif the laws, or oéqual privileges and
immunities under the laws.” 42 U.S.C. § 1985(8)conspiracy claim under § 1985 “requires at
least a combination of two or more personsracin concert and an allegation of a meeting of
the minds, an agreement among the defendangsgeneral conspi@rial objective.” Brooks v.
Gaenzle614 F.3d 1213, 1227-28 (10th Cir. 2010)df@itns omitted). Mere conclusory
allegations of conspiracy canrgiate a valid claim under § 19880gan v. Winder762 F.3d
1096, 1114 (10th Cir. 2014).

As described above, plaintiff’'s Amended Coniplgust asserts condory allegations of
a conspiracy. Such allegations fail to statplausible claim und& 1985. The Amended

Complaint pleads no facts demonstrating a meeting of the minds, an agreement among
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defendants, or a general consporal objective. Plaintiff thuails to state a plausible § 1985
claim against Ms. Yarnell.

For all these reasons, the court concludesglaattif's Amended Complaints fails to
state any federal claim for reliafainst Ms. Yarnell. The court thus grants Ms. Yarnell's
Motion to Dismiss the federal ctas asserted against her.

4. Defendant Safehome

Plaintiff asserts that Safehemwiolated his constitutionailghts under the Fourth, Sixth,
and Fourteenth Amendment. Doc. 70 at QirRiff also asserts that Safehome violated 18
U.S.C. § 1028.1d. Safehome contends that none of ¢helsims state a plausible claim for
relief. The court agrees.

a. Congtitutional Claims

To assert viable constitutional claims agalBatehome, plaintiff mustllege state action.
Seee.qg, Lugar, 457 U.S. at 927 (“Because the [Fourtbéé®mendment is directed at the
States, it can be violataxhly by conduct that may be fairtharacterized as ‘state action.”);
United States v. Po&56 F.3d 1113, 1123 (10th Cir. 20@8xplaining that the Fourth
Amendment only “guards against easonable searches and seizbsestate actors” not private
individuals unless they aracting as or in condewith the governmentyapata v. Pub.
Defenders Office252 F. App’x 237, 239 (10th Cir. 2007¥f{eming dismissal of plaintiff's
claims that a private attorney violated higt8iAmendment and due pregs rights because the
attorney was not acting under color of state law).

The Amended Complaint never alleges that Bafiee is a state actoAlso, it alleges no

facts allowing an inference that Safehome’s actayedairly attributabléo the state so that it
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can be held liable, as a prieagntity, for violating plaintf’s rights under the United States
Constitution.

Plaintiffs Amended Complaint also fails state viable claimagainst Safehome under
the Fourth, Sixth, and Fourteenth Amendmentliersame reasons aldyadiscussed. Plaintiff
alleges that Safehome placed his childrea ghelter without hisansent and assisted Ms.
Gorski with finding a residence. Doc. 70 at 9, These facts allege no unreasonable search or
seizure violating the Fourth Amendmei@ee supr#art I1l.A.2.a. The Amended Complaint
also alleges no facts explaining h@afehome violatedlaintiff's Sixth Amendment rights. In
his Opposition, plaintiff contendsahSafehome denied plaintiff thight to confront his accuser.
Doc. 97 at 4. But, the Amended Complaint§ad allege facts supporting an inference that
Safehome precluded plaintiff from confrontihig accuser in a criminal prosecution, much less
the relevant civil proceedings her8ee suprdart 11l.A.2.b. Finally, plaintiff fails to allege
facts to infer that Safehome violated plditgirights under the Fousenth Amendment’s Equal
Protection or Due Process Claus8ge supr#art Ill.A.2.c.

b. 18U.S.C. §1028

Plaintiff also fails to state a plausiblaich for relief under 18 U.S.C. § 1028. This
statute criminalizes fraud in connection with identification documents. This criminal statute
provides no private right of actiorsee Obianyo v. Tennessb&8 F. App’x 71, 72 (3d Cir.
2013) (holding that 8 1028 “provide[s] no privatghi of action for use by a [private] litigant”);
see also Sump v. Schaulo. 07-4014-RDR, 2007 WL 1@2377, at *1 (D. Kan. Apr. 9, 2007)
(holding that plaintiff, as a prate citizen, could nddring an action undeg 1028). So, plaintiff

fails to state a plausible claim for relief aggti Safehome under this statute.
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5. Defendant KVC Kansas

Plaintiff brings claims against KVC Kaas under 42 U.S.C. § 198&#leging violations
of the Fourteenth Amendment’s Equal Protection and Due Process Clauses. Doc. 70 at 15.
Plaintiff's claims against KVC Kansas fail tag a plausible claim for relief for two reasons.

First, the Amended Complaint fails to geefacts sufficient tgtate a § 1985 claim
against KVC Kansas. As described in RArA.3. above, a conspiracy claim under 8§ 1985
“requires at least a combinatiohtwo or more persons acting@ncert and an allegation of a
meeting of the minds, an agreement among the deaf&)da a general copisatorial objective.”
Brooks v. GaenzJé14 F.3d 1213, 1227-28 (10th Cir. 2010datons omitted). And, mere
conclusory allegations of conspiracy arsufficient to state a valid claim under 8 198%0gan
v. Winder 762 F.3d 1096, 1114 (10th Cir. 2014). Pl#istAmended Complaint just makes
conclusory allegations that KVKansas conspired against pl#into terminate his parental
rights and place plaintiff's ¢liren with Ms. Gorski.Seee.g, Doc. 70 at 18, 19. But, the
pleading alleges no facts capabfesupporting this conclusiorMore specifically, the pleading
fails to allege facts demonstrating a meetinthefminds, an agreement among defendants, or a
general conspiratoriabjective sufficient to state a 8 198&im. Plaintiff’'s conclusory
allegations simply fail to state a plabigi claim against KVC Kansas under § 1985.

Second, plaintiff fails to allegiacts sufficient to state@aim against KVC Kansas for
violating the FourteentAmendment. The Amended Complaint makes the conclusory allegation
that KVC Kansas “worked in conjunction wiflohnson County Court, and was given authority
by the court to act as a Statetéw” Doc. 70 at 19. But, hAmended Complaint contains no
facts to support this conclusoagsertion. It also assertsfacts supporting an inference that

KVC Kansas’ actions are fairlytabutable to the state suclatht can be held liable for
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violating the Foudgenth AmendmentSeege.g, Lugar, 457 U.S. at 927 (“Because the
[Fourteenth] Amendment is directed at the Statesan be violated only by conduct that may be
fairly characterized as ‘state action.”). Forbaof these reasons, pléifis claims against KVC
Kansas fail to state a plausible claim for relief.
B. StateLaw Claims

Plaintiffs Second Amended Complaint alsseds state law claims against the four
defendants. Namely, plaifftbrings a claim under Kan. Staknn. § 38-141 against Olathe,
Layne Project, KVC Kansas, and Ashlyn Yarnddoc. 70 at 3, 12, 15, 20. Plaintiff also asserts
that Layne Project violated Kan. Stat. Ann. 8228(e). Doc. 70 at 12Defendants argue that
the court lacks subject matter jurisdiction over these claims because plaintiff's Amended
Complaint only invokes jurisdiction under 283JC. § 1331. Section 1331 confers federal
courts with “original jurisdition of all civil actions arising under the Constitution, laws, or
treaties of the United States.” 28 U.S.C. § 13Bé&cause plaintiff's state law claims arise under
Kansas statutes—not federaiva—section 1331 confers no subjewtter jurisdiction for them.

Nevertheless, the court could exercise supptaal jurisdiction over plaintiff's state law
claims under 28 U.S.C. § 1367. Although plaintéiver pleads supplemental jurisdiction under
§ 1367 specifically, the court liberally constries Amended Complaint as doing so. But, the
court also may decline to exercise supplemeguatediction under § 136if it has “dismissed all
claims over which it has oriigal jurisdiction.” 28U.S.C. § 1367(c)(3).

The decision whether to exercise supplemental jurisdiction is committed to a district
court’s sound discretionExum v. United States Olympic Com889 F.3d 1130, 1138-39 (10th
Cir. 2004). Section 1367 “reflects the understagdhat, when deciding whether to exercise

supplemental jurisdiction, ‘a federal court shocdahsider and weigh in each case, and at every
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stage of the litigatiorthe values of judicial economy, convenience, fairness and com@yty’

of Chicago v. Int’l Coll. of Surgeon522 U.S. 156, 172—73 (1997) (quoti@grnegie-Mellon
Univ. v. Cohill 484 U.S. 343, 350 (1988)). “[l]n the usweake in which all federal-law claims
are eliminated before trial, thelance of factors to be consrdd under the pendent jurisdiction
doctrine—judicial economy, convenience, fairness comity—will point toward declining to
exercise jurisdiction over the remaining state-law clain@inegie-Mellon Uniy.484 U.S. at
350 n.7;see also Tonkovich an. Bd. of Regent254 F.3d 941, 945 (10th Cir. 2001) (holding
that where pretrial proceedingad discovery have not commenced in earnest, “considerations of
judicial economy, convenience,dfairness do not favor retainifpgrisdiction” (citations and
internal quotation marks omitted)). Also, “[n]otions of comity and federalism demand that a
state court try its own lawsuits, abseotmpelling reasons to the contrarylhatcher Enters. v.
Cache Cty. Corp902 F.2d 1472, 1478 (10th Cir. 1990).

Here, the court has dismissed every clagainst defendants which it had original
jurisdiction to decide. No pretrial proceedingsimcovery have taken place yet, and this case is
not unusual. The court thus exercises itsrdismn and declines to exercise supplemental
jurisdiction over plaintiffs state law claims.

V.  Conclusion

For all these reasons, plaffis Amended Complaint fails tetate plausible claims under
federal law against each of the five defendaiiise court notes that it already has afforded
plaintiff the opportunity to amend his complaihtt yet his Amended Complaint still fails to
plead “factual content” that allows the cbto “draw the reasonable inference that the

defendant[s] [are] liable” for plaiiif's asserted federal claimdgbal, 556 U.S. at 678.
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When the court granted plaintiff leaveftie an amended pleading, the court cautioned
him that he had “one final opportunity to fd@ Amended Complaint—ornbkat addresses all of
the concerns raised by the couarthis Order.” Doc. 65 at 13. The court also explained to
plaintiff that his amended pleading “must pléadts—and not just conclusions—to state
plausible claims and cure the deficiendskentified [in the court’s Order].’Ild. Despite this
admonition, plaintiff’'s Amended Complaint failéd cure the deficiencies the court had
identified.

Because plaintiff fails to plead facts to statausible federal claims against the five
defendants, the court grants defants’ motions to dismiss plaintiff's federal claims. The court
declines to exercise supplemental juicidn over plaintiff'sstate law claims.

IT ISTHEREFORE ORDERED BY THE COURT THAT defendants Layne Project,
Ashlyn Yarnell, City of Olathe, Safe Home l§énsas, and KVC Kansas’ Motions to Dismiss
(Docs. 77, 79, 84, 86, 88) are granted.

IT ISFURTHER ORDERED THAT defendant Layne Project’s Motion to Strike (Doc.
94) is denied.

IT 1SSO ORDERED.

Dated this 16th day of June 2017, at Topeka, Kansas.

g/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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