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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DERON MCCOY, JR.,
Plaintiff,
V. Case No. 16-3027

ARAMARK CORRECTIONAL SERVICES,
etal.,

Defendants.

MEMORANDUM & ORDER

This matter comes before the court upon ni@éat Patricia Berry’$otion for Judgment or
the Pleadings (Doc. 99); and dediant Cheryl Allen’s Motion fodudgment on the Pleadings, Motipn
to Stay Deadlines, and Motion &ay Discovery (Doc. 103).

l. Background

As more fully set out in the court's Memodum and Order ruling on various defendants’
motions to dismiss (Doc. 90), plaintiff filed this easeeking relief from # violation of his First
Amendment Right to practice his religion under 45.@0. 8§ 1983 and pursuatat the Religous Land
Use and Institutionalized Persons Act of0R (“RLUIPA”), 42 U.S.C. 88 2000cc—2000cc-b.
Plaintiff's complaints relate to the meals thia¢ was served at Lansing Correctional Facility
(“Lansing”) and is being served at El Dorado Correctional Facility (“El DoraddP)aintiff's Third
Amended Complaint describes seVerstances where plaintiff oanother inmate witnessed food

preparation or storage that doeg monform with plaintiff's affirmedbeliefs as an Orthodox Jew.

<

Plaintiff argues that his liefs require that he eat fully sealadd Kosher certified TV-style dinners.

Plaintiff sets out the following fastin his third amended complaint:

1 The court used public records to confirm that plaintitfisrently housed at the maximum security facility at El Dorado,
Kansas.
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e On March 13, 2014, plaintiff spoke with the Chaplain at Lansing and asked
placed on the Kosher Modified Diet in accordance with his beliefs.

e The Chaplain told plaintiff that Aramiaonly provides Certified Religious Di€
(“CRD”) meals and that he “was not even allowed to say that the (CRD
Kosher.” (Doc. 56, at 18.)

e On March 25, 2014, plaintiff wrote a formal grievance that was denied. Plg
appealed that decision and the wardehatsing denied thappeal. Plaintiff

appealed that decision and it was eéerby the secretary of corrections.

to be

—

was

intiff

e Plaintiff notes that “[tjhe grievance all levels concerned the CRD meal and

meal components not being Kosher, treys not being onase trays, and th
pots, pans and serving utensils not bestagged and cleaned properly in order
be Kosher and thus usable for servindd. at 15.)

e Plaintiff attached an affidavit to hishird Amended Complaint stating that tf
situation at El Dorado is the same as it was at Lansing—the same CRD
are served under the same conditions.

Plaintiff never requested a religious diet at Elr&o and is not currently on a religious diet at
Dorado. (Doc. 98-6.)
Il. Legal Standards
a. Pro Se Litigants
Where a plaintiff proceeds pro se, the court corstihis filings liberallyand holds them to les
stringent standards tharepldings filed by lawyersBarnett v. Corr. Corp of Am., 441 F. App’x 600,

601 (10th Cir. 2011). Pro se plaffs are nevertheless requiredfadlow the Federal and Local Ruleg
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of practice and the court does not assthmeaole of advocating for plaintiffUnited Sates v. Porath,
553 F. App’x 802, 803 (10th Cir. 2014).
b. Motions for Judgment on the Pleadings

Federal Rule of Civil Procederrl2(c) provides that a party may move for judgment on

pleadings “[a]fter the pleadingwe closed—but early enough notdelay trial.” The pleadings are

closed in this case. The goviem pleadings are plaintiff's Tiild Amended Complaint (Doc. 56

defendant Berry’s Amended Answer (Doc. 98) tinatudes eight attachmentand defendant Allen’s

Answer to Amended Complaint (Ddel). “If documents are attachedtte pleadings as exhibits and

are central to the complaint, thayay be considered in decidindralle 12(c) motion.” The court hg
not held a scheduling conference and there has beatiscovery to theaurt’'s knowledge. Thes
motions, therefore, do not excessively delay trial.

Courts apply the same standard for Rule 1&(o)ions as they do for motions to dismiss un
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Rule 12(b)(6). The court will grant a motionr fudgment on the pleadings only when the facfual

allegations fail to “state a claim telief that is plausible on its faceBell Atl. Corp. v. Twombly, 550
U.S. 544, 570 (2007). Although the factual allegatioesd not be detailed, the claims must set f
entitlement to relief “through more than labels, dosions and a formulaic cégation of the element

of a cause of action.”In re Motor Fuel Temperature Sales Practices Litig., 534 F. Supp. 2d 1214

1216 (D. Kan. 2008). The allegations sheontain facts sufficient toage a claim that is plausible

rather than merely conceivabléd. “All well-pleaded facts, as distinguished from conclusg
allegations, must be taken as trueSvanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984 also
Ashcroft v. Igbal, 556 U.S. 662, 681 (2009).

The court “accept[s] all facts pleaded by then-moving party as true and grant[s]

reasonable inferences from the pleadings in favor of the saAdams v. Jones, 577 F. App’x 778,
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782 (10th Cir. 2014) (quotiniagnus, Inc. v. Diamond Sate Ins. Co., 545 F. App’x 750, 753 (10tl

Cir. 2013)). “A motion for judgmeron the pleadings should not beanted unless the moving party

has clearly established that no material issue ofréantins to be resolved and the party is entitle
judgment as a matter of law!d.
II. Discussion

Defendant Allen incorporated brgference the arguments andhewities of defendant Berry’

briefing on this matter. Defendantske three separate argumentsjfidgment to be entered in thei

favor: (1) the court lacks jurisdiction because plffinvas transferred from Lansing to El Dorad
rendering his claims moot; (2) gihtiff failed to exhaust his adinistrative remedies; and (3
defendants are entitleéd qualified immunity.
A. Plaintiff's Claims Are Not Moot

Federal courts have jurisdiction to adjudicate sas&l controversies. U.S. Const. art. I, cl.
“[A]n actual controversy must be exitaat all stages of review, not merely at the time the complain
filed.” Abdulhaseeb v. Calbone, 600 F.3d 1301, 1311 (10th Cir. 2010) (quotkrgzonans for Official
English v. Arizona, 520 U.S. 43, 67 (1997)). “In deciding whet a case is moot, the crucial questic
is whether granting a present determination of¢kaas offered will have some effect in the real
world. When it becomes impossible for a court ngeffective relief, a live controversy ceases to
exist, and the case becomes modtl” (quotingKan. Jud. Review v. Sout, 562 F.3d 1240, 1246 (10th
Cir. 2009).

Defendants argue that plaintiff's claims rediag the Kansas Department of Corrections
(“KDOC”) religious diet policies & moot because each facility miiims its own religious programs

and plaintiff never requested to be placed onsh&odiet after his transfer to ElI Dorado.
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Defendants argue that plaintiff's claims are maaot due to his inter-facility transfers.
Plaintiff's recent transfersna the timing of pleadings in this case are as follows:

January 27, 2016 — Case filed while ptdf was incarcerated at Lansing
June 16, 2016 — transfer to El Dorado

March 22, 2017 — transfer to HutchingBarrectional Facility (“Hutchinson”)
June 14, 2017 — Third Amended Complaint filed

January 29, 2018 — transfer to El Dorado

Plaintiff responds that despite his transfers, thse is an active case or controversy becaug
the CRD menu was developed by KDOC in conjunctiith defendant Aramark to supply meals at
every Kansas facility. Plaintiirgues that the policy or proceduwf providing the CRD to inmates
violates his right to receive unopehere-packaged, TV-style, Koshegrtified meals. In other words
from plaintiff's perspective, applying for the CRD would be futile, because it still would not provi

him with a diet that meets the respments of his religious beliefs.

Prisoner transfers often raisetissue of mootness. And a dolmust dismiss the cause at any

stage of the proceedings in which it becerapparent that jurisdiction is lackingBasso v. Utah
Power & Light Co., 495 F.2d 906, 909 (10th Cir. 1974) (citiBgpdbury v. Davis, 310 F.2d 73 (10th
Cir. 1969)); ge also Jordan v. Sosa, 654 F.3d 1012, 1027 (10th Cir. 2011). “However, where a
prisoner brings a lawsuit challengi policies that apply in a genadly uniform fashion throughout a
prison system, courts have been disinclined tolodecthat the prisoner’seglaratory or injunctive
claims are moot, even after he has beersteasred to another pos in that system.’Jordan, at 1028.
Plaintiff argues that his policy @rocedure claims are as relevahi&l Dorado as they were a
Lansing. If his request that Kashmeals be served and preparedonformity wth his religious
beliefs is found to be valid, defendants may havieymaking authority that could bring about such

change. While plaintiff is incarcerated in KD@Gstody, subject to its poies and procedures, a
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finding in plaintiff's favor could requir&DOC officials to modify KDOC policies See Abdulhaseeb,
600 F.3d at 1312.

The next issue, is whether plaintiff has “sueteddants who are actually situated to effectua
any prospective relief that thi®urt might afford him.”Id. at 1030. Prospectwelief would likely
come in the form of policy changes in this cdsecause KDOC is not a party. Any changes would
have to be instituted by defendants. The twa@Demployees plaintiff sued are defendants Berry
and Allen. Defendant Allen is tH€DOC dietician. Plainff claims that she is responsible for KDO(

menus. Defendant Berry is that& contract monitor. She “riews and signs each approved menu
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enforces contract requirements, prepares and processes contract amendments, and conducts food

service operation inspections.” (Doc. 44, at &he remaining defendants are Aramark Correction
Services; the private company wbantracts with KDOC to providi®od services; Julie Dockendorff
Aramark’s Dietician; and Paul Chalr, an Aramark supervisor or manager who is stationed in Kan
Plaintiff has sued defendants whaittbpotentially effectuate prospect relief, should it be afforded
him by the court.

Accepting the facts pleaded in plaintiff's TthiAmended Complaint as true, and drawing all
reasonable inferences therefrom, the court findsdbfndants, as the movipagrties, have failed to
show that no material issue @ict remains to be resolved and ttiety are entitled to judgment as a
matter of law. As irAbdulhaseeb, plaintiff's policy and procedurelaims remain valid despite his
transfer, because he is still subjexthe policy or procedure thatovides the CRD. 600 F.3d at 131
Even though plaintiff did not requelsbsher meals at his current fitgi, and was therefore not denie
Kosher meals, his constitutional rights may still have been violated. Plaintiff argues that the CR
not provide for kosher meals, so requesting themlavbe futile. He challenges the policy itself—n(

the denial of his right tobtain Kosher meals.
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Although defendants cite to some evidence thghtmindermine plaintiff’'s claim that he is an
Orthodox Jew, plaintiff has b sworn that he is onélaintiff has sufficiently pleaded that element
his claims. Defendants have not shown that pffi;hclaims are moot as a matter of law.

B. Plaintiff Did Not Fail To Exhaust Administrative Remedies

Defendants argue that plaintifhs not exhausted administrative remedies because he nev

requested a modified religious datEl Dorado or Hutchinson, arent through the grievance proceg

at either of those facilities.

Plaintiff argues that he haghleausted administrative procedutesough the grievance process

at Lansing. He says that the policy that goveresGRD is the same at every KDOC facility and thg
it therefore does not make sense for him to have t@atepguesting Kosher meals at each facility h
transferred to, go through the grievance process, amdfite a new law suit.

The Prison Reform Litigation Reform ActRLRA”), 42 U.S.C. § 1997(e)(a), prohibits
prisoners from bringing a suit regard prison conditions until adminrsitive remedies are exhauste
Substantial or partial compliae with grievance proceduresnist sufficient for exhaustionFieldsv.
Okla. State Penitentiary, 511 F.3d 1109, 1112 (10th Cir. 2007). Plaintiff needed to comply with

KDOC grievance procedures indar to bring this suit.

Plaintiff's Third Amended Complaint states thaaiptiff asked to be placed on Kosher meals.

He does not explain whethlee was granted the right to receive Kesimeals, but he says he did file
grievance and pursue that grievance through theapprocess. While that grievance related to
conditions at Lansing, plaintiff spéied that the grievance relatedttee CRD meal and its perceived
shortcomings in general. Hegales that regardless of whether he receives the CRD, it is not Kos
For the reasons explained above, defendantsatv&hown that plaintiff failed to exhaust

administrative remedies.
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C. Defendants Are Not Entitled To Qualified Immunity

Defendants argue that they amtitled to qualified immumnt After the cours March 16, 2018

Memorandum and Order, only personal capacity claamd claims for prospective relief remdi

against defendant Berry. “Govement defendants sued under 8§ 1983heir individual capacitie$

have qualified immunity: government officials are not subject to damages liability for the performance

of their discretionary functions ven their conduct does nweiolate clearly estaished statutory o
constitutional rights of which eeasonable person would have knowifown v. Montoya, 662 F.3d
1152, 1164 (10th Cir. 2011) (quotimByckley v. Fitzsmmons, 509 U.S. 259, 268 (1993)). It protec
“all but the plainly incompetent ohdse who knowingly violate the law.Malley v. Briggs, 475 U.S.
335, 341 (1986).

Once the defense of qualified immunity is raised, plaintiff “must allege sufficient facts
show—when taken as true—the defendant plausildiated [his] constitutional rights, which we

clearly established até¢htime of violation.” Schwartz v. Booker, 702 F.3d 573, 579 (10th Cir, 20173
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The court exercises its discretion based on thes fatteach case in deciding which prong to first

address.Pearson v. Callahan, 555 U.S. 223, 236 (2009).

“In the Tenth Circuit, an inmate’s First Amendnt right to a diet confming to his sincerely
held religious beliefs has been cleagbtablished since &ast 2002. . . ."Wiggins v. Hoisington, No.
11-967 KG/KK, 2015 WL 13665442, at *1, *9 (D. N.M. 2015) (citiBegerheide v. Suthers, 286 F.3d
1179, 1185 (10th Cir. 2002)). Defendants argue thatcthurt should definplaintiff’'s right more
specifically—whether plaintiff's First Amendmentght to a diet conforming to his sincerely he
religious beliefs, receiving kosheertified sealed TV-style dinners—was clearly established.

court declines to do so. Plaintiff's claims includetailed descriptions of the preparation, storg
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processing, and serving of CRD nwaPlaintiff's claims are not liifted to requesting factory sealed,
kosher-labeled, sealed dinners. Tisahe remedy he is requestinghe law was clearly established.

What remains then, is whether plaintiff has gialy pleaded that his constitutional rights were
violated by defendants. Plaintéfcomplaint alleges that he isiacere Orthodox Jewish believer ahd
that he wishes to follow all Koshévod preparation requirements. Rl#f claims that the policy of
procedure establishing the CRD and its impletagon in KDOC facilities violates his Firgt
Amendment right because it does not conform with his sincerely-held Jewish beliefs. Plaintiff qutlines
various problems with the way meals are prepaneldDOC facilities, specifically Lansing, and the
foods that are served. He claims that the foodi@ngreparation has beeretlsame at each facility
where he has been incarcerategecifically his current location—+Borado. For relief, plaintiff
requests that he be served factory skalaopened, kosher-certified, TV-style dinners.

Defendants argue that the menus attachethéd answer show that the CRD meals offer
Kosher food; that a religious awttity signed off on the menus; atttht when the Secretary of KDOC
reviewed plaintiff's grievace, the secretary explained that @R®D had been approved by a religigus
advisor as indicated by the Rabbi’'s signaturetlom menu. However, to prove this argument,
defendants cite to th&lartinez report (Doc. 41) and supportindocuments, which cannot he
considered by the court on a motion for judgmentr@npleadings without converting the motion|to
one for summary judgment. If defemtta wanted the court to consider thiartinez report, they
needed to file a motion for summary judgment. Ultighgtthere are various factual issues in this dase
that must be discovered and argued before the cas be decided—for example: the sincerity] of
plaintiff's religious beliefs; KDOC’s policies anddhn implementation; and appropriate remedies if

they are warranted.




Although qualified immunity plays an importartle in protecting officials from meritless

suits, the court also has in interén addressing cases on theirritse As the court found in it$

Memorandum and Order denying defendants’ motiatigmiss, defendant has sufficiently pleaded
case. The court accepts the alteges in plaintiff's Third Amende€omplaint as true, and on its fa

he has plausibly alleged that his constitutional rights are being violated. For example, he d

circumstances where the CRD meals and general gtigruimeals are preparatid cleaned up in the

same areas, and using the same tools, which arekigpt in the same place. Defendants have
shown that they are entitled ftodgment as a matter of law. Their Motions for Judgment on
Pleadings are therefore denied.

IT IS THEREFORE ORDERED that defendant Allen’s Motion for Judgment on the
Pleadings, Motion to Stay Deadlinesxd Motion to Stay Discovery (Doc. 103) is granted. She mu
respond to plaintiff’s motion for summary judgntéoy August 31, 2018. No further extensions will

be granted on this response.

IT IS FURTHER ORDERED that defendant Berry’s Motiofor Judgment on the Pleadings

(Doc. 99) is denied.

Dated August 17, 2018, at Kansas City, Kansas.

¢ Carlos Murguia
CARLOS MURGUIA
United States District Judge
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