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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

ZABRIEL L. EVANS,
Plaintiff,
Case No. 16-3095-DDC-ADM

V.

JOHNNIE CAWTHORN, et al.,

Defendants.

MEMORANDUM AND ORDER

Pro se plaintiff Zabriel Evans brings this civilghts action under 42 U.S.C. § 1983. He
alleges that defendants Johnnie Cawthorn, CodstiluRobert Wallace, and Heather Griffith
used excessive force and thus violatedihists under the Eighth Amendment to the United
States Constitution.

Plaintiff was incarcerated at El Dorado Correcél Facility (“‘EDCF”) in Butler County,
Kansas, when the events giving rise to thigslait allegedly occurred. Defendants worked as
security officers at the facility. Defendamigve filed a Motion foSummary Judgment (Doc.
81). Plaintiff has filed a Response (Doc. 88)l defendants have filed a Reply (Doc. 91).
Plaintiff also has filed a Motiofor Summary Judgent (Doc. 93§. Defendants have filed a

Response (Doc. 96) to his motion.

! Because plaintiff proceeds pro se, thartaonstrues his pleadings liberallgee Hall v.
Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991) (holdihgt courts must construe pro se litigant’s
pleadings liberally and hold them to a less stnmgandard than formal pleadings drafted by
lawyers). But, under this standard, the coudsdoot assume the role as plaintiff's advoc&arrett v.
Selby Connor Maddux & Janer, 425 F.3d 836, 840 (10th Cir. 2005). The court does not construct
arguments for plaintiff or search the recotd.

2 Plaintiff filed his Motion for Summary Judgment on June 28, 2019, almost four months after the
court’s March 1, 2019 dispositive motion deadline (C®¢). Even though plaintiff proceeds pro se, his
status as a pro se litigant does not excuse him franplging with the court’s rules or facing the
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l. Procedural Background

Plaintiff filed his Complaint on May 3, 201@oc. 1. It alleges § 1983 claims against
Johnnie Cawthorn, Cody Austin, Robert Wallage] bleather Griffith in their individual
capacities. On March 31, 2017etbourt ordered the KansBgpartment of Corrections
(“KDOC”) to prepare aMartinez report® Doc. 8. KDOC filed théVartinez report on
September 15, 2017 (Doc. 22) and an Amendadinez report on December 14, 2017 (Doc.
45).

Defendants moved for dismissal under RL2¢b)(6). Doc. 46. On June 20, 2018, the
court granted defendants’ Amended Motion to Dismiss in part and denied it in part. Doc. 52.
The court granted defendants’ motion on the ssive force claim baseamh plaintiff's alleged
wrist injuries. And the court granted the defants’ motion on plaintiff's constitutionally
deficient medical care claim. Also, the coudrdissed plaintiff's injnctive relief claim as
moot.* But the court denied defendants’ motioritagplied to plaintiffs excessive force claim
relying on his injuries allegedlgrising from defendants’ use of pepper spray. This excessive

force claim is thus the only remaining claim in the case.

consequences of noncomplian€@gden v. San Juan Cty., 32 F.3d 452, 455 (10th Cir. 1994) (citing
Nielsenv. Price, 17 F.3d 1276, 1277 (10th Cli994)). Nevertheless, the court considers and decides
plaintiff's untimely motion.

3 When a pro se plaintiff is a prisoner, the court may order prison officials to investigate the
plaintiff's claims and prepare a report (calleMartinez report) to serve as a record “sufficient to
ascertain whether there are any factual or legal bases for the prisoner’s cldaths.”’Bellmon, 935
F.2d 1106, 1109 (10th Cir. 1991).

4 Plaintiff asked for injunctive relief against EDCF Warden James Heimgartner to prevent him
from enforcing KDOC's Use of Force Policy against Prissndoc. 1 at 10. Earlier, the court dismissed
the claim as moot because KDOC transferred pfatotHutchinson Correctional Facility, so this claim
no longer presented a live controversy. Doc. 52 at 20. This ruling led the court to dismiss Mr.
Heimgartner from the suitld.



On March 1, 2019, defendants filed a Motfon Summary JudgmentDoc. 81. In
accordance with D. Kan. Rule 56.1(f), defendants glaimtiff a “Notice to Pro Se Litigant Who
Opposes a Summary Judgment Motion.” Doc. 83is Mhtice advised plaiiif that he “may not
oppose summary judgment simply by relying upon the allegations in [his] complaint. Rather,
[he] must submit evidence, suahk witness statementsdwcuments, countering the facts
asserted by the defendants and raising fpdacts that support [his] claim.Td. at 1. Also,
consistent with our local rules, defendanta@ied to their Notice the full texts of the rules
governing summary judgment: Fed.®@&yv. P. 56 and D. Kan. Rule 56.1d. at 3-5. Plaintiff
filed a Response (Doc. 88) with &khibits supporting his claim (2. 88-1). Defendants filed a
Reply (Doc. 91). Plaintiff then filed hiswvn Motion for Summary Judgment (Doc. 93).
Defendants filed a Response (Doc. 96).

Il. Summary Judgment Standard

Summary judgment is appropigaif the moving party demonstrates that “no genuine
dispute” exists about “any materfakct” and that it is “entitled ta judgment as a matter of law.”
Fed. R. Civ. P. 56(a). When it applies thenstard, the court views the evidence and draws
inferences in the light mostvfarable to the non-moving partiNahno-Lopez v. Houser, 625
F.3d 1279, 1283 (10th Cir. 2010). “An issue of facgenuine’ ‘if the evidence is such that a
reasonable jury could return a verdimt the non-moving party’ on the issueld. (quoting

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). “Ardue of fact is ‘material’ ‘if

° Plaintiff's Memorandum in Support of his Mot for Summary Judgment (Doc. 94) cites various

exhibits, but he attached no exhibits to his filingagpears that plaintiff meant to reference exhibits he
had submitted with his Response (Doc. 88) to defendants’ summary judgment motion. The court thus
assumes that the exhibits cited in plaintiffsttrandum in Support of his Motion for Summary
Judgment (Doc. 94) refer to exhibits in plaintifarlier response to defendants’ motion (Doc. 88). And
thus, the court considers those exhibits when deciding both summary judgment motions.
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under the substantive law it is essential to the proggodition of the claim’ or defenseld.
(quotingAdler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670 (10th Cir. 1998)).

The moving party bears “both the initial den of production on a motion for summary
judgment and the burden of establishing that sumpioagment is appropriate as a matter of
law.” Kannady v. City of Kiowa, 590 F.3d 1161, 1169 (10th Cir. 2010) (citifrgainor v. Apollo
Metal Specialties, Inc., 318 F.3d 976, 979 (10th Cir. 2002))o meet this burden, the moving
party “need not negate the non-movant’s claim,ragd only point to aabsence of evidence to
support the non-movant’s claim!d. (citing Sgmon v. CommunityCare HMO, Inc., 234 F.3d
1121, 1125 (10th Cir. 2000)).

If the moving party satisfiess initial burden, the non-movinggarty “may not rest on its
pleadings, but must bring forward specific fagti®wing a genuine isstier trial [on] those
dispositive matters for which darries the burdeof proof.” 1d. (quotingJenkinsv. Wood, 81
F.3d 988, 990 (10th Cir. 19965¢cord Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986);
Anderson, 477 U.S. at 248-49. “To accomplish this, the facts must be identified by reference to
affidavits, deposition trangpts, or specific exhibits incorporated thereidler, 144 F.3d at
670 (citingThomas v. Wichita Coca-Cola Bottling Co., 968 F.2d 1022, 1024 (10th Cir. 1992)).

The court applies this same standard wpairties file cross-motions for summary
judgment. Each movant bears the burdeestédblishing that, for purposes of its motion, no
genuine issue of materitct exists and it is ditled, as a matter of law, to the judgment sought
by its motion. Atl. Richfield Co. v. Farm Credit Bank of Wichita, 226 F.3d 1138, 1148 (10th Cir.
2000). Cross-motions for summary judgment “arbedreated separately; the denial of one
does not require the grant of anotheBiell Cabinet Co., Inc. v. Sudduth, 608 F.2d 431, 433

(10th Cir. 1979). But where cross-motions oaprlthe court may address the legal arguments



together.Bergesv. Sandard Ins. Co., 704 F. Supp. 2d 1149, 1155 (D. Kan. 2010) (citation
omitted).

Summary judgment is not a “disfared procedural shortcutCelotex, 477 U.S. at 327.
Instead, it is an important procedure “desijfte secure the just, speedy and inexpensive
determination of every action.’Id. (quoting Fed. R. Civ. P. 1).

[I. Motions for Summary Judgment
A. Uncontroverted Facts

Plaintiff has been an inmate in KDOC custody since July 12, 2005. Doc. 82-2 at 1. In
March 2016—the time of the incidents at iskeee—KDOC housed plaifitias its prison near
El Dorado, Kansasld. at 2. Since July 2014, KDOC has issuaégtiplinary reports to plainitff
for battery (12 times), interfering with restrailifise times), and disobeying orders (29 times).
Id. at 3—-8. The following facts come froneteummary judgment record—including the
Complaint, theMartinez report® and properly submitted affidavits and exhibits—and are either
uncontroverted or construed in tight most favorable to plaintiff.

1. March 1, 2016 Incident

On March 1, 2016, Officer Robert Wallace didsrovide plaintiff his dinner tray

because plaintiff had covered his cell window for @ciy. Doc. 88-1 at 13 (1 2). When plaintiff

realized that Officer Wallace ha#tipped his cell, he called him to his cell door and asked for his

6 On summary judgment,Martinez report “is treated like an affidavit, and the court is not

authorized to accept the factual findings of thegorigivestigation when the plaintiff has presented
conflicting evidence.”Hall v. Bellmon, 935 F.2d 1106, 1111 (10th Cir. 1991). But “absent valid
challenge,” theMartinez report “may be treated as providing uncontroverted fadisrtzv. Sale, 687 F.
App’x 783, 785 (10th Cir. 2017).

! Whether plaintiff's claim survives summgndgment depends on whether defendants have
gualified immunity. The court thus views the factshia light most favorable to the plaintiff because
“[iIn resolving questions of qualified immunity, coudse required to view the facts in the light most
favorable to the party asserting the injury . . Scbtt v. Harris, 550 U.S. 372, 377 (2007).
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meal. Id. at (1 3). Officer Wallace refused tosgiplaintiff his meal, and wouldn’t call the
captain/shift supervisor as plaintiff askdd. at (11 3, 4). Plaintiff then signaled a medical
emergency so that he could speak to a aapfaoc. 88 at 4; Doc. 88-1 (1 5).

Since plaintiff had signaled a medical emergemdficers began placing him in restraints
to perform a medical assessment. Doc. 82-4(t3); Doc. 82-5 at 1 (§). Officer Wallace
applied one of the restraints tapitiff's left wrist. Doc. 82-4 al (1 3). Plaintiff then turned
toward his cell door to try to talk to OfficEvallace about his meal tray, but “there were no
threats made nor were there any attemptsadénce or resistance towards Officer Wallaée.”
Doc. 88-1 at 14 (1 6-7). Plaintiff's onlygeest was that he receive his meal &ayoc. 88-1 (1
7).

Officer Wallace called over the radiorfOfficer Cody Austin, who responded to

plaintiff's cell. Doc. 88-1 (1 8); Doc. 82-6 @]J. Officer Wallace instructed Officer Austin to

8 As explained above, the court views the facts in the light most favorable to the plaintiff. Plaintiff

disputed some aspects of defendants’ statement of material facts. Where properly disputed, the court has
accepted plaintiff's version of the facts. On occaspbaintiff did not submit pertinent facts. And in

those circumstances, the court adopted defendatts fo provide context for other facts supplied by
plaintiff. For example, defendants assext éffidavit and with information from thilartinez report) the
following version of events: Plaintiff turned towaddficer Wallace and tried to gain control of the

restraints while Officer Wallace was handcuffing him. Doc. 82-4 at 1 (T 3); Doc. 82-5 at 1 (1 5); Doc. 22
at 2 (1 3). Officer Austin and Mr. Pickett (an EP nurse) saw plaintiff and believed plaintiff was

resisting Officer Wallace. Doc. 82-6 ( 3); Doc. 8¢%%). Plaintiff refused to allow Officer Wallace to
apply the second restraint or remove the restraint figrteft hand. Doc. 82-6 (1 3). He pulled on the
restraints, injuring Officer Wallace’s wrist and hand.cD82-4 (1 4); Doc. 82-6 ( 3); Doc. 82-5 ( 6);

Doc. 78-1 at 17. Officer Austin saw that plaintiff theied to remove the restraints from the tether. Doc.
82-6 (1 4). Officer Austin ordered plaintiff to stopf e refused. Doc. 82-6 (1 4); Doc. 82-4 ( 3). So,
Officer Austin sprayed plaintiff's face with a threeeond burst of pepper spray to “gain compliance.”

Doc. 82-6 (1 4); Doc. 82-4 (1 3); Doc. 82-7 (1 3). After Officer Austin sprayed plaintiff, he stopped

trying to remove the restraints from the tether. 326 (Y 4); Doc. 82-7 (T 3). Officer Austin sprayed
plaintiff just once. Doc. 82-7 (1 3). After thecident, Officer Wallace went to the emergency room for
lacerations and a sprained left wrist. Doc. 82-4 (1 4-5); Doc. 78-1 at 17.

9 Plaintiff's assertions in his affidavit conflict with his earlier “Appeal of Grievance” form
(included theMartinez report) that he “refused to give up the cuffs until they brought me food.” (Doc.
45-5 at 13). But for summary judgment purposes ctiurt accepts plaintiff's assertion in his affidavit
that he was not threatening or violent toward Officer Wallace.



“[s]pray him!” while Officer Wallace held plairffiin front of his cell door. Doc. 88-1 (T 9).
Officer Austin first sprayed plaintiff through theod pass, and then reach&d arm into the cell
and “sprayed [plaintiff] in the face and upper beéyeral times . . . without warning or attempt
at resolution.” Doc. 88-1 (1 9).

Plaintiff's affidavit asserts that Officers Alirs and Wallace refused to give him a shower
and would not “cut thevater on” in his celt® Doc. 88-1 at 14 (] 10). Plaintiff’s affidavit also
asserts he never refused a medical assessment8®ady 12). And plaintiff's affidavit asserts
officers refused him a change of clothitigld. ( 11).

2. March 5, 2016 Incident

On March 5, 2016, plaintiff made another cal éomedical assessment. Doc. 82-9 (1 3);
Doc. 82-10 (1 3). Officers @ahorn and Griffith respondedd. Officer Cawthorn applied one
of the restraints to plaintiff's left wrist. @082-9 (1 5). Plaintiff then turned around “to see
what the issue was” because Officer Griffith was tugging at the tethereattacthe restraints.
Doc. 88-1 (111 15-17). Plaintiff's vet was stuck at the top of tfi@od pass, so plaintiff used his
“free hand to pull and get [his] wrist free from tiog of the food pass so that [he] could stop the
pain and also show [his] compliance by lstig [his] whole arm out of [the] food pas¥”Doc.

88-1 at 15 (1 18). Plaintiff pulled on the restraints “to release some of the pressure of them

10 According to defendants, plaintiff refused neaditreatment after the incident. Doc. 22 at 2;
Doc. 82-6 (1 7); Doc. 82-5 (1 9).

1 Officer Austin asserts that plaintiff “refusddcontamination and medical attention,” and that
because plaintiff refused decontamination, Officerthugave plaintiff “instructions on how to properly
decontaminate and advised that he could iaevater turned on in his in-cell shower to
decontaminate.” Doc. 82-6 at 2 (1 7). Mr. Piclasterts that plaintiff “had access to a shower in his cell
which could have been turned on at his request.t. Ba-5 at 2 ( 12). Plaintiff “also had access to a
sink and toilet which would have thaunning water at all times [plaintiff] remained in his celld.

12 Defendants assert by affidavit that plaintiff grabbed Officer Cawthorn’s arm and tried to gain
control of the restraints. Doc. 22 at 2-3; Doc. 82-9 (1 5); Doc. 82-11 at 2.
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pulling” and “had no choice but to take [hagther hand and grab on to the cuffs while COI
Heather Griffith was still pulling on the tethand CSI Johnnie Cawthorn placed one foot on the
outside door for leverage and whdentinuing to pull . . . .” Docl-1 at 8; Doc. 32 at 7 ( 17).

Plaintiff bent down toward the food pasdiee his arm, but “never . . . bec[a]me
threatening or combative nor . .tteampt[ed] any acts of violence . . *3”Doc. 88-1 at 17 (1 22).
Plaintiff didn’t remove his hand from the fopdss because he was trying to “show [his]
compliance by sticking [his] whole arm out of [the] food paésDoc. 88-1 at 16 (] 18).

Plaintiff asserts that Offica€awthorn then sprayed him with pepper spray three times:
first in plaintiff's face, second in his chest and nedien he tried to “get out of the line of fire,”
and third, “all over [his] cell” after he movedttwe side of the cell door. Doc. 88-1 at 16 (
19)1° Plaintiff released the restraints and offgcdid not spray him again. Doc. 82-9 ( 6).

Plaintiff did not take a decoamination shower after office had sprayed him with the

pepper spray. Plaintiff asserts by affidavit tbdficers Cawthorn and @fith “refused [to

13 Plaintiff, responding to Officer Cawthorn’s affidavit, asserted by affidavit that he never
threatened Officer Cawthorn. Officer Cawthorn’sdifiit testified that he believed plaintiff was trying
to bite his arm when he bent down toward the food pass. Doc. 82-9 (1 6).

14 Defendants assert that Officer Griffith ordipaintiff to remove his hand from the food pass
several times. Doc. 82-10 (1 6). Plaintiff's d#fvit doesn’t directly controvert this assertion, but
plaintiff insists that he stuck his arm out of the fgads to show the officers that he was “not resisting
and that [he] was in full compliance.” Doc. 88-1 at 16—17 (1 21).

5 Plaintiff's Amended Motion to Dismiss is incastent with plaintiff's affidavit. The Amended

Motion to Dismiss says that Officer Cawthorn spragkaintiff in the face through the food pass. Doc.

48 at 5 (1 13). Plaintiff does not reference a second and third spray. Similarly, plaintiff's “Inmate
Grievance Form” in th#lartinez report asserts that, “officers held me at the door by the tether and cuffs
while spraying me in the face with chemical agent.” .Doc. 78-3 (1 1). Officer Cawthorn’s affidavit

states that he sprayed plaintiff with a one-second burst of pepper spray that hit his shirt. Doc. 82-9 (1 6).
Still, the court views the evidence in the light miastorable to plaintiff and assumes that Officer

Cawthorn used pepper spray on plaintiff three times during the March 5 incident, as plaintiff asserts on
summary judgment.



provide him with] a decontamination shower'tahat they denied him medical help and a
shower® (Doc. 88-2 {1 23, 27).
B. Analysis
1. Qualified Immunity

Defendants argue they are entitled to sumymalgment based on qualified immunity.
Specifically, defendants argue, “[p}iff's allegations fail to establish that deploying a short
burst of pepper spray to an inmate [who] &seg to comply with direct commands, trying to
gain control of restraints, and is attemptingnjoare correctional officers was a constitutional
violation.” Doc. 82 at 10. Oendants argue plaintiff “also naot establish that these rights
were clearly established tite time of the conduct.id. Plaintiff argues defendants are not
entitled to summary judgmenebause when plaintiff “faced the door officers immediately began
snatching and yanking the cuffs and tetherlagghn spraying [plaintiff] several times through
the food pass of his cell door with O.C. chemagént for no other reasdiman to cause injury
and harm.” Doc. 88 at 29. He argues that fdree in both incidents [was] unnecessary and
done maliciously in bad-faith only to cause injaryd not to restore disdipe.” Doc. 88 at 30.

Plaintiff also moves for summgajudgment. Plaintiff arguehe is entitled to summary
judgment because defendants “have not dispetatroverted, or dead the facts of: 1)
[d]enying plaintiff a meal tray; 2y]efusing plaintiff a resolutin in the incident; 3) holding
plaintiff at the cell door; 4) [a]ttacking plaifftthrough his food pass with OC chemical agent; 5)
[lleaving plaintiff in his cell wih chemical agent on him and reiing plaintiff a decontamination

shower; and 6) [r]efusing to [c]ooperate in digery in [p]roducing material [flact documents in

16 According to defendants, plaintiff refused aa#amination shower. Doc. 82-9 (1 8). And they

say the nurse talked to plaintiff through the door of his cell, but plaintiff “only requested mental health at
this time.” Doc. 82-11 at 3.



violation of Fed. R. Civ. P[.] 37.” Doc. 94 at Defendants againsest a qualified immunity
defense. Doc. 96 at 28. They argue plffiheisn’t shown that the March 1, 2016 and March 5,
2016 pepper spray incidents were constitutional vaniat Rather, “the clearly established law
was to the contrary.’ld. The outcome of both summarydgment motions thus depends on
whether defendants have qualified imntyo plaintiff's claims based othese incidents.
“[Q]ualified immunity is an affirmatie defense to a section 1983 action . . Adkinsv.
Rodriguez, 59 F.3d 1034, 1036 (10th Cir. 1995). “Thetioe of qualified mmunity protects
government officials ‘from liability for civil danages insofar as their conduct does not violate
clearly established statutory constitutional rights of which reasonable person would have
known.” Pearson v. Callahan, 555 U.S. 223, 231 (2009) (quotirigrlow v. Fitzgerald, 457
U.S. 800, 818 (1982)). “Qualified immunity balances two important interests—the need to hold
public officials accountable when they exergissver irresponsibly and the need to shield
officials from harassment, distraction, and liabilithen they perform their duties reasonably.”
Pearson, 555 U.S. at 231.

To establish a § 1983 claim against mdividual defendardsserting a qualified
immunity defense, plaintiff musthow facts that “make out a vitilan of a constitutional right,”
and demonstrate that “the right at issue wesaity established’ at the time of defendant’s
alleged misconduct.ld. at 232 (citingSaucier v. Katz, 533 U.S. 194, 201 (2001)). A court has
discretion to determine “whicbf the two prongs of the qualifiimmunity analysis should be
addressed first in light of the circumstas in the particulazase at hand.1d. at 236. But the
court must grant qualified immunity unless the plaintiff shoulti&ssheavy burden” to make

both parts of this showingtevenson v. Cordova, 733 F. App’x 939, 942 (10th Cir. 2018).
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The only claim remaining in this case isipltiff's excessive foce claim based on two
pepper spray incidents. Plaifithus bears the burden of dsliahing that he had a clearly
established right to be free from prison guards spraying him with pepper spray when he turned
toward his cell door (on March 1) and whentdest down and stuck his arm out the food pass
(on March 5) while officers were handcuffingrhfor a medical assessment. Plaintiff alleges
prison guards used excessive force during theseents, thus violating his Eighth Amendment
rights.

An Eighth Amendment excessive force claim tvag parts: (1) an objective part that
asks “if the alleged wrongdoing was objectiviermful enough to establish a constitutional
violation,” and (2) a subjective pasthere the plaintiff must shothat prison officials acted with
a “sufficiently culpable state of mind.Redmond v. Crowther, 882 F.3d 927, 936 (10th Cir.

2018) (quotingsiron v. Corr. Corp. of Am., 191 F.3d 1281, 1289 (10th Cir. 1999)). “The core
inquiry for an Eighth Amendment excessive force claim is whether force was applied in a good-
faith effort to maintain or reste discipline, or maliciously arghdistically to cause harmAli

v. Duboise, 763 F. App’x 645, 650 (10th Ci2019) (citation omitted).

a. Does the summary judgment evidence present a genuine issue of a
constitutional violation?

Defendants argue that, as a matter of the force used against plaintiff on March 1,
2016 and March 5, 2016, didn'’t rise to the levetessary to support an actionable claim for a
constitutional violation. The court agrees.Lhnev. Carty, No. 09-3153-SAC, 2009 WL
3125469 at *1 (D. Kan. Sept. 28, 2009), an inmate twabesed an officer’s order to remove his
hand from a food pass. The officer sprayedmnpiff with pepper spray through the food pass,
beat on his hand with the bottom of the can, gnadbbed plaintiff's arms to try to pull him

through the food pasdd. The court concluded that plaifhad failed to state a claim for
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excessive force because plaintiffobeyed two direct orders to remove his hand from the food
pass, and his actions “were clearly contrarthtolegitimate penological interest of maintaining
control and discipline ithe prison facility.” Id. at *3. The court concluded that,

[p]laintiff's opinion that tke force was excessive, withaubre, does not establish

that defendant acted maliciously and sadidiydo cause harm . . . [a]llegations of

the guard’s striking his handith a can or a security device, and forcefully

struggling with his hands and arms through the pass to force his compliance do not

... rise to the level afruel and unusual punishment.

Id. At most, plaintiff alleged fastshowing “an isolated batteryld.

Here, the summary judgment facts establish that plainttfaied both the March 1 and
March 5 incidents by signaling a false medical eyaacy. Plaintiff admits that during the March
1 incident, he turned around while Officer Waakk was handcuffing him arded to talk to him
about his meal tray. Plaintiff asserts thagrethough he turned around while Officer Wallace was
handcuffing him, “no threats weraade nor were there any attempts at violence or resistance
towards Officer Wallace”. Doc. 88-1 (T 7). In the March 5 incident, plaintiff concedes, he turned
around in his cell “to see wahthe issue was” begse officers were tuggingn the handcuffs. He
used his free hand to pull on the restraints aed Fis wrist from the top of the food pass, but
again asserts that he “never . . . bec[a]me ten@ag or combative nor . . . attempt[ed] any acts of
violence.” Doc. 88t at 17 (1 22).

These assertions in plaintiffaffidavit that he wasn’t thegening, violent, or combative
“are entitled to no weight on summary judgmém@gause they are conclusory, without providing
any factual basis for the conclusiond.tinow v. City of Oklahoma City, 61 F. App’x 598, 607
(10th Cir. 2003)see also Murray v. City of Sapulpa, 45 F.3d 1417, 1422 (10th Cir. 1995)

(plaintiff’'s claim did not survive summary judgmebecause conclusory allegations were not

supported by the record). Even accepting asgiaiatiff's conclusory statement that he was not
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combative or attempting violence or resistarie,outcome does not change. Turning around in
his cell while officers were handcuffing him foneedical assessment he had requested is a form
of resistance. Turning aroundhis cell, pulling on the restraintgith his free hand, and sticking
his arm out of the food pass while officers weygnig to handcuff him—even if he was trying to
show compliance—also is a form of resistanthus, even accepting as true all of plaintiff's
conclusory assertions that hesmé attempting violence or resastce, plaintiff hasn’t identified
a genuine dispute of material fact sufficiemestablish a constitutional violation. Asliane,
officers use of pepper spray on a resisting inrfaes not rise to the Vel of cruel and unusual
punishment.”Lane, 2009 WL 3125469 at *3.

Similarly, in Grissom v. Roberts, No. 09-3128-SAC, 2009 WL 2601260, at *6 (D. Kan.
Aug. 24, 2009), the court ruled that the plaintiftifailed to state a claim for excessive force
when officers used pepper spray on him becauskdtka history of battering or attempting to
batter correctional officers, refused to bstrained, and had thrown a cup of water on
[defendant].” Plaintiff's actionsvere “clearly contrary to thiegitimate penological interest of
maintaining control and discipline in the prisaeifity,” and “[u]nder such circumstances, the
use of some physical force such as peppeys@a hardly be considered repugnant to the
conscience of mankind.ld.

Plaintiff argues thaGrissom differs from the summary judgent facts here because he
“was requesting a meal tray that he was entitbeind officers were refusing to feed him, and
there was no violence or threats of violenaarfiplaintiff] whatsoever.” Doc. 88 at 28. But
plaintiff never acknowledges thiéite uncontroverted summary judgment facts establish that he
resisted restraint applied for the medical assessime had requested, which is “contrary to the

legitimate penological interest of maintaining @dohtaind discipline in the prison facility.”
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Grissom, 2009 WL 2601260, at *6. Plaiffts conclusory statement that he was not violent is
not dispositive to the cougt’analysis.

DeSpain v. Uphoff, 264 F.3d 965 (10th Cir. 2001), is the only case the court has
identified where the Tenth Circuit has found taatofficer did not hae qualified immunity
when using pepper spray on an inmate. Indhag, the Tenth Circuit held that an officer’s
indiscriminate spraying of pepper spray at inmeate a “practical joke” defeated the officer’s
gualified immunity because the dwetas not warranted at all.Td. at 978. And, “[w]here no
legitimate penological purpose can be inferredifeoprison employee’s alleged conduct . . . the
conduct itself constitutes sufficient evidence thatdovas used maliciously and sadistically for
the very purpose of causing harmd. (quotingGiron v. Corr. Corp. of Am., 191 F.3d 1281,
1290 (10th Cir. 1999)).

Here, the summary judgment facts cannugtp®rt an inference that officers acted
maliciously and sadistically to cause plaintifrm. Instead, the unconbarted facts establish
that officers sprayed plaintiff with pepper spray through his cell doartadteurned around to
face the front of his cell (on March 1) and whenturned around, pulled on the restraints, and
stuck his arm out of the food pass (on Masgh Both times, officers had a “legitimate
penological purpose” for using pepper spray becawsevtiere trying to restrain plaintiff for a
medical assessment after he signaled a medicabgenmyr. Plaintiff hasn’established that the
officers’ actions rose to the leved a “practical joke” or that thelactions were “not warranted at
all” because the uncontroverted facts estallshesisted handcuffing by turning around in his
cell, pulling on the restraintsnd sticking his hand out of thedd pass. Even viewing the facts
in the light most favorable to quhtiff, plaintiff has not presdad evidence sufficient to support a

triable issue whether officers committedamstitutional violation.
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b. Does the summary judgment evidence present a triable issue of a
clearly established right?

Even if the court assumes a constitutionalation occurred, dendants still deserve
qualified immunity because no pexlent clearly establishes plaintiff's right not to have pepper
spray used against him under these circantss. “To qualify as clearly established, a
constitutional right must be ‘sufficientlyedr that every reasonabbfficial would have
understood that what he is dgiviolates that right.””’Redmond v. Crowther, 882 F.3d 927, 935
(10th Cir. 2018) (quotin/lullenix v. Luna, 136 S. Ct. 305, 308 (2015)). “And although there
need not be a case precisely ompéor a right to be clearlgstablished, ‘existing precedent
must have placed the statutory or constitutional question beyond debdte“This high bar
ensures qualified immunity protects ‘all kbe plainly incompetent or those who knowingly
violate the law.™ Id. If the law was not clearly establishethen the incident occurred, the court
should grant summary judgment for the defend&ae Sevenson, 733 F. App’x at 945
(affirming the district court'grant of summary judgment fdefendants because there was no
Supreme Court, Tenth Circuit, or other citatourt case “sufficiently on point” to place the
constitutional question beyond debate).

Here, plaintiff hasn’t cited any precedent placing the constitutional question beyond
debate. Plaintiff generally argaide is entitled to summapydgment under § 1983. Doc. 94 at
9. He asserts that § 1983 has “unique importance, for enforcement is placed in the hands of the
people” and that it “represents a balanciegtfire in our governmestructure whereby
‘individual citizens are encouragéal police those who are chadgeith policing us all.” Id. at
9-10. Plaintiff cited\hitley v. Albers, 475 U.S. 312 (1986), arguitigat defendants “never
established any good faith effort [for] tfece used on March 1 and March 5, 20161’ at 11.

But plaintiff misunderstands the burden in a quadiimmunity case. Plaintiff must “make out a
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violation of a constitutional right” and show tli#tie right at issue was learly established’ at

the time of the defendant’s alleged miscondué&tgarson, 555 U.S. at 232 (citin§aucier v.

Katz, 533 U.S. 194, 201 (2001)). Plaintiff identifies no case from the Supreme Court, the Tenth
Circuit, or any other Circuit @urt recognizing a clearlestablished right tbe free from pepper
spray while he is resisting officers.

DeSpain, 264 F.3d at 978, is the only case the chad located that ehrly establishes a
constitutional protection from pepper sprayn&ve no legitimate pefagical purpose can be
inferred from a prison employee’s alleged condu@ut here, the uncontroverted facts preclude
its application. They establishat plaintiff signaled false ndécal emergencies on March 1 and
March 5, 2016. On March 1, plaintiff turned tow&i#ficer Wallace to tryto talk to him about
his meal tray. Plaintiff's concliory assertion, without factualdig, that he “never made any
attempts at violence or resistance” can’t controthextfact that he turned around in his cell while
officers were handcuffing himLikewise, on March 5, plaintiff adits he turned around to face
Officer Cawthorn while fcer Cawthorn was restraining hinflaintiff concedes he pulled on
the restraints to free his wrist from the food passl that he stuck his arm out of the food pass.
Similar to the March 1 incidenplaintiff's conclusory assertiotmat he “never . . . bec[a]me
threatening or combative nor..attempt[ed] any acts of violence. .” doesn’t controvert the
facts that he turned around in his cell, pulledl@restraints, and stubks arm out of the food
pass.

In both incidents, the uncontraved facts establish that phaiiff resisted officers before
they used pepper spray on him. The offitbts had a “legitimate penological purpose” for
their actions.DeSpain, 264 F.3d at 978. And plaintiff’s opom that “the force was excessive,

without more, does not establislatiiefendant acted maliciouslgdasadistically to cause harm .
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..." Lane, 2009 WL 3125469, at *3ee also Sevenson, 733 F. App’x at 941 (“Plaintiff must
show more than a mere ‘disputeer the reasonablesgof a particular use of force or the
existence of arguably superialternatives.’) (quoting/Vhitley v. Albers, 475 U.S. 312, 322
(1986)). In sumPeSpain is not “sufficiently on point” tahe uncontroverted facts here to
establish that plaintiff had a clearly establdlvenstitutional right that was violated.

Plaintiff thus fails to overcome defendants’ qualified immunity defense because he didn’t
make out a violation of a clearly established constitutional right. Consequently, defendants are
entitled to qualified immunityas a matter of law.

2. Plaintiff's Discovery-Based Argument

Plaintiff argues he is entitled to summaugdgment because defemdsa failed to produce
documents plaintiff sought in discovery. D8d.at 7. But plaintiff's arguments are untimely
and procedurally improper. Plaintiff filed twootions to compel discovery (Docs. 67 & 74).
The court denied both motions without prejudimefailing to comply with Fed. R. Civ. P.
37(a)(1). Doc. 71 and 7%ealso D. Kan. Rule 37.2. The court@ained to plaintiff how to
comply with Fed. R. Civ. P. 37(a)(1)d. But plaintiff never filed a renewed motion to compel
that complied with the rule, arieé never asked for an extensadrtime to file such a motion.
Instead, he waited to raise his discoveryeobpns until he filed his Motion for Summary
Judgment (Doc. 93) on June 28, 2019—more tbanihonths after the court had denied his
motion to compel without prejudice.

Under D. Kan. Rule 37.1(b), a motion to cahgdiscovery “must be filed and served
within 30 days of the default or service of the response, answabjemtion that ishe subject of
the motion, unless the court extends the time for filing . . . . [0]therwise, the objection to the

default, response, answer, or objection is walvéaintiff waited untilhe filed his Motion for
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Summary Judgment to raise his objections, long after the deadline established in D. Kan. Rule
37.1(b) had passed. Plaintiff thus has waived any discoveggtal) because of untimeliness
and improper procedure. The court deniesnpiff’s Motion for Summary Judgment on this
ground.
3. Plaintiff’'s Security Interest

Finally, plaintiff claims he is a “Holder in BuCourse and has Sedyrinterest in this
named case.” Doc. 94 at 12. Plaintiff prowdeveral definitions (“security agreement,”
“person,” and “property”) fron28 U.S.C. § 3002, which isdm Chapter 176 (Federal Debt
Collection Procedure) of the United States Co#éls.best the court can discern, plaintiff is
asking for $20,000 in compensatory damages and $5,000 in punitive damages. Since the court
denies plaintiff's Motion for Stnmary Judgment, the court also denies plaintiff's request for
damages.

IV.  Conclusion

For all these reasons, the summynadgment facts viewed iplaintiff's favor present no
triable issue on plaintiff's clairfor an Eighth Amendment excessive force violation. The court
thus grants defendants’ Moti for Summary Judgmeé against plaintiff's Eight Amendment
claim. The summary judgment facts—when vieweglaintiff's favor—fail to establish that
defendants violated the Eighth Amendment as a mattlaw. Also, the court denies plaintiff’s
Motion for Summay Judgment.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ Motion for
Summary Judgment (Do81) is granted.

IT IS FURTHER ORDERED THAT plaintiff’'s Motion for Summary Judgment (Doc.

93) is denied.
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IT IS SO ORDERED.
Dated this 6th day of November, 2019, at Kansas City, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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