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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOE C. STUART, JR.,
Plaintiff,
V. Case No. 16-3097-DDC-KGG

ADVANCED CORRECTIONAL
HEALTHCARE, INC., et al.,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Joe Stuart brings this actiagainst defendants Advanced Correctional
Healthcare, Inc. and Annette Behney. Plairg#$erts claims under 42 U.S.C. § 1983 and state
law against defendants for alletiye violating his right to medal care during his incarceration
with the Kansas Department of Corrections[@OC”) and in various canty jails in Kansas.

This matter comes before the court on defetslAdvanced Correctional Healthcare, Inc.
(“ACH”) and Annette Behney’s Motion for Judgment the Pleadings and/or to Dismiss. Doc.
90. The court granted plaintiff an extensiorinfe to file a response until September 29, 2017.
That deadline passed long ago, and plaintiendnas filed a response defendants’ motion.
For the reasons explained belowe ttourt grants defendants’ motion.

l. Factual Background

The following facts are taken from plaiffis First Amended Complaint (Doc. 59) and
viewed in the light most favorable to hirg.E.C. v. Shield¥44 F.3d 633, 640 (10th Cir. 2014).
The court construes plaintiff's allegatiolifserally because he proceeds pro See Hall v.

Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (explairtimgt courts must construe pro se
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filings liberally and hold them to a less agent standard than foahpleadings drafted by
lawyers).

In March 2015, plaintiff was detained at theavenworth County Jail (“LVCQO”). There,
he sustained a broken tooth accompanied by btaeding gums and a fistula that actively
drained fluid into his mouth. After submittingequest to see a dentist, Nurse Melissa Doe
examined plaintiff. Nurse Doe informed plafhithat dentists visitethe facility once a month
and she would add his name to the list of inmatdheduled to see the dentist during his next
visit. She advised plaintiff thgail policy prevented plaintiff frommeceiving dental procedures at
the facility because thail lacked a sterile environment nesary to perform them. She told
plaintiff that he would not receive dental proasgs until he was transported to a facility that
could provide such treatment. Treat the infection, Nurse Dgeescribed plaintiff a ten day
course of antibiotics, tke days of ibuprofennd peroxide rinses.

In May, plaintiff met with a dentist ident#d as John Doe. The dentist examined
plaintiff and identified a cavitytwo broken teeth, a draining fistyland an infection. Dr. Doe
asked how long plaintiff was expected to be detdiat LVCO. Plaintiff replied, predicting until
the end of the year. Dr. Doe told plaintiff thnet could wait until he was transferred to the next
facility to have his broken teedxtracted. The doctor prescribe@den day course of antibiotics,
three days of ibuprofemand peroxide rinses.

In September 2015, plaintiff was transfertedhe El Dorado Correctional Facility
(“EDCF”) in El Dorado, Kansas. In November 2008, Streit examined pintiff at EDCF. He
performed an emergency extractimfrplaintiff's two worst teeth. The dentist claimed that one

of the teeth had been neglected for so loagyitthad decayed beyond the point of saving the



tooth. Dr. Streit advised pldiff to seek medical attentiammediately should he encounter
more pain, swelling, fevegr other symptoms.

On December 2, 2015, plaintiff was transpottethe Atchison County Jail to appear for
a court hearing. Plaintiff request a dentist on January 1, 201échuse he had severe pain and
swelling near a tooth on the lower right sidéhe jail guard, OfficeHarmon, advised plaintiff
that no medical staff was on duty because ohtiiglay. Officer Harmon gave plaintiff a three-
day prescription for ibuprofen. The next day, piffisigain requested to see a dentist because of
increased swelling and signifidinincreased pain from the previous day. Officer Harmon
informed plaintiff that no medical staff was duty because it was the weekend, but a nurse
would be in the facility on Monday, Januaky2016. Officer Harmon also called Nurse
Practitioner Annette Behney, an employee of ACBefendant Behney prescribed plaintiff with
antibiotics, ibuprofen, and peroxide.

On January 3, 2016, plaintiff requested medattdntion complaining of blurred vision,
increased heart rate, chest pain, and an incregeen and swelling. Officer Harmon performed
a cursory examination and noted an abnormatiy lnlood pressure. Plaintiff requested to be
taken to an emergency room. Officer Harmon ééiihe request and stated that a nurse would
be available the next morning.

The next day, Nurse Martin (an ACH employegamined plaintiff. She noted a blister
on plaintiff's gums, and she denigthintiff's request for a dentio remove his problem tooth.
On January 4, Nurse Martin examined plairdaigfain and noticed foreign matter protruding from
his gums, but she took no further action. BBywuary 8, the swelling had subsided some, but

there was still considerable pain and swellingpirRiff states that heould feel foreign mater

! Plaintiff alleges that ACH is a private corporation who contracted with the Atchison County Jalil

to provide medical care and services to inmates.
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protruding from the swollen gum area. Nurserfiteresponded that shcould see something
there, but took no further corrective action. Ri#ireceived no more nikcal attention during
the rest of his time spent e Atchison County Jail.

Plaintiff was sentenced in the Districo@t of Atchison County, Kansas on December
28, 2016. He was returned to KDOC custody aruday 19, 2016, and transferred to the Norton
Correctional Facility. On January 25, 2016,ilelstill incarcerated at Norton, Dr. Streit
performed a second emergency extraction to remptauatiff's broken tooh. He also repaired
the fistula.

On July 26, 2017, defendants filed a MotiorDigmiss/For Judgment on the Pleadings
for Failure to State a Claim under Fed. R. CiviEc) (Doc. 90). Plaintiff filed a Motion for
Extension of Time to File a Response téetielants’ motion (Doc. 92). The court granted
plaintiff's Motion for Extension of Time t&ile a Response (Doc. 94), allowing him until
September 29, 2017 to file his response.@@tober 11, 2017, 13 days after plaintiff's new
deadline had expired, defendants filed a Bofior Judgment on the Pleadings (Doc. 96)
because plaintiff failed to respond timely to defants’ motion. Plaintiff never responded to
that motion. Also, plaintiff still has never filed a response to defendants’ original motion seeking
judgment on the pleadings.

Il. Legal Standard

When a party brings a lawsuit pro se, thart construes the partypleadings liberally
and holds them to a less stringent standaad tbrmal pleadings drafted by lawyers. &idl v.
Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991). But thartdoes not assume the role of a pro
se litigant’s advocateld. Also, plaintiff's pro se status de@ot excuse him from “the burden of

alleging sufficient facts on which a mgnized legal claim could be basedd. Nor is plaintiff



relieved from complying with the rules tife court or facing the consequences of
noncompliance Ogden v. San Juan Ci82 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v.
Price, 17 F.3d 1276, 1277 (10th Cir. 1994)).

Courts evaluate a Fed. R. Civ. P. 12(mtion for judgment on the pleadings under the
same standard as a Rule 12(b)(6) motion to disndse. Turner v. City of Tuls&25 F. App’x
771, 772 (10th Cir. 2013). The court will graninotion for judgment on the pleadings only
when the factual allegations in the complaint faflstate a claim for relief that is plausible on its
face,”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007), or when an issue of law is
dispositive Neitzke v. Williams490 U.S. 319, 326 (1989). “A claihas facial plausibility when
the plaintiff pleads factual content that allows tloert to draw the reasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). “Under this standliathe complaint must give the court
reason to believe thétis plaintiff has a reasonable likkbod of mustering factual support for
theseclaims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (quoting
Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007)).

Il Analysis

The court grants defendants’ Motion for Jodmt on the Pleadings for two reasons: (1)
plaintiff never has responded to the motion, eaer securing an extension of time to file one,
making defendants’ motion an uncontested ond,(2) plaintiff's First Amended Complaint
(“Complaint”) fails to state a plausible clainrfielief against defendants ACH and Behney. The

court explains its ruling below.



A. Plaintiff's failure to respond to defendants’ Motion for Judgment on the
Pleadings makes the motion an uncontested one.

As noted above, the court granted plairgifflotion for Extension of Time to File a
Response to defendants’ Motitor Judgment on the Pleadings—dering that his response was
due by September 27, 2017. Doc. 94. But, pfainéver complied with this new deadline. The
new response deadline has long passed dhglstintiff never has filed a response to
defendants’ motion. D. Kan. Rufe4(b) provides: “a party or attorney who fails to file a
responsive brief or memorandum within the tispecified in D. Kan. Rule 6.1(d) waives the
right to later file such brief or memorandum” absent a showing of excusable neglect. “If a
responsive brief or memorandum is not filed witthe D. Kan. Rule 6.1(d) time requirements,
the court will consider and deld the motion as an uncontestedtion.” D. Kan. Rule 7.4(b).
“Ordinarily, the court will grant the motion without further noticedd.

The court recognizes that plaifitorings this action pro se, ba plaintiff's pro se status
does not excuse him from complying with tt@urt’s rules or facinghe consequences of
noncompliance Ogden v. San Juan Ciy82 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v.
Price, 17 F.3d 1276, 1277 (10th Cir. 1994)). Thusa @snsequence of plaintiff's failure to
respond, even after this couragted plaintiff's Motion for Etension of Time to File a
Response, the court considers the motion an twestmd one under D. Kan. Rule 7.4(b). For this
reason and the reasons below, the courttg@fendants’ Motion for Judgment on the
Pleadings.

B. Plaintiff's Complaint fails to state a plausible claim against defendants.

While the court properly can ant defendants’ motion becauses uncontested, the court
also addresses the merits of their motion. Thetsn@nalysis leads to the same conclusion: The

court should grant defendants’ motion.



Defendants assert several arguments supporting dismissal of plaintiff's claims. First,
defendant Behney argues that plaintiff nevergaigefacts establishing a violation of an Eighth
Amendment right. Second, defendant ACH arguasptaintiff has failed to state a claim
against it in its official capagit Third, defendants argue, plaffis Complaint fails to establish
a plausible state law tort claim. The court @ddes these three arguments in the following three
subsections.

1. Plaintiff's Complaint fails to allege that defendants deprived plaintiff of
any constitutional right.

Plaintiff's Complaint fails to allege factaufficient to show a violation of his Eighth
Amendment constitutional rights. To allege thatefendant has violated a clearly established
Eighth Amendment right, plaintiff must allege fathat a prison official acted with “deliberate
indifference to serious medical need&stelle v. Gamble429 U.S. 97, 106 (1976). This test
“involves both an objective and a subjective componehata v. Saiz427 F.3d 745, 751 (10th
Cir. 2005) (quotingsealock v. Colorad?18 F.3d 1205, 1209 (10th Cir. 2000)).

The objective component requires plaintifiaitege that the deprivation at issue was
sufficiently serious.Ramos v. Lamn$39 F.2d 559, 575 (10th Cir. 1980)his standard requires
that the actions of the defenddntust result in the deal of the minimal civilized measure of
life’s necessities.”Farmer v. Brennan511 U.S. 825, 834 (1994). A medi or dental need is
sufficiently serious “if it is onehat has been diagnosed bylgfician as mandating treatment or
one that is so obvious that even a lay pexgould easily recognize theecessity for a doctor’s
attention.” Ramos 639 F.2d at 575.

The subjective prong requires that the prisailege that the oftial was deliberately
indifferent to a serious medical neggarmer, 511 U.S. at 834. This requires the prison official

to have a culpable mental statd. A plaintiff sufficiently allegs a culpable mindset when the



facts alleged show that a prison official “knowsaofl disregards an exss#ve risk to inmate
health or safety; the official must both beaae of facts from which the inference could be
drawn that a substantial risk érious harm exists, and he must also draw the inferefcteat
837.
a. Objective Component

Here, plaintiff's Complaint neveaalleges facts that, if truare capable of supporting an
inference that his condition wasjectively serious. The Comjaté asserts that Dr. Doe told
plaintiff that he could wait until he was transported to his next facility to have his procedures
performed. No other doctors mandated extraadioteeth. When plaintiff arrived at the
Atchison County Jail, he first requested a deémdistooth pain and swelling on January 1, 2016.
On January 4, within three daysmaéintiff's initial request, a nursexamined him at the facility.
In the meantime, on the same day he madecsljisest to see a dentist, Officer Harmon gave
plaintiff ibuprofen for his pain and swelling’he following day, Saturday, January 2, Officer
Harmon facilitated a phone consultation betwpkamtiff and defendant Behney, who prescribed
antibiotics. On Monday, January 4, plaintiff mathwa nurse to discuss his dental concerns.
The nurse noted a blister on plaintiff's gums, butide his request to extract one of his teeth.
Four days later, plaintiff again consulted wétimurse to address his symptoms. The nurse noted
foreign matter protruding from plaintiff’'s gum, tdetermined that plaintiff's dental condition
required no other action than ttieatment already prescribe@ccepting all of plaintiff's
allegations as true, these facts cannot supgortieng that plaintiffsuffered an objectively
serious medical condition while detad at the Atchison County Jail.

Plaintiff's Complaint als@ppears to allege that offads at the Atchison County Jail,

including defendant Behney, shotidve provided him different treatment. But, a disagreement



about procedures or prescribeglaiment is not a proper basisstgpport a constitutional claim.
Perkins v. Kan. Dep’t. of Corrl65 F.3d 803, 811-12 (10th Cl999) (explaining that a
prisoner who disagrees with the treatment presdritpes not state a constitutional violation). A
prisoner’s belief that he shouldveareceived more care or dfdrent form of treatment does
not, under the Eighth Amendment, require a prid@inial to provide therequested treatment.
Taylor v. Ortiz 410 F. App’x 76, 79 (10th Cir. 2010). Accepting plaintiff's allegations as true,
he received treatment from defendant Behney for his alleged dentdition. Defendant
Behney inspected his teeth, and she providedkper@nd medication. He simply disagrees
with the procedures she selected. Plaintiff's Complaint thus fails to meet the objective
component of an Eighth Amendmeronstitutional violation.

b. Subjective Component

The subjective prong requires the prisoneaaltege that the oftial was deliberately
indifferent to a serious medical negdarmer,511 U.S. at 834. This requires the prison official
to have a culpable mental statd. A plaintiff sufficiently allege a culpable mindset when he
alleges facts showing that a prison official “knas¥sand disregards an exssive risk to inmate
health or safety; the official must both beaawe of facts from whickhe inference could be
drawn that a substantial risk €rious harm exists, and he must also draw the infereitt.eat
837.

Plaintiffs Complaint makes the conclusalfegation that defendant Behney knew of
and disregarded the excessive risk to tlangff's safety. But the Supreme Court has
emphasized that artfully wordednclusions won't carry the dayee Ashcroft v. Igbab56
U.S. 662, 678 (2009) (explaining that “[t{|hreadbeeeitals of the elements of a cause of action,

supported by mere conclusory statements, deuifice” to state a plausie claim). Also, the



facts alleged in the Complaidon’t support this conclusory asgsen. Instead, the Complaint’s
alleged facts establish defendant Behney provadeitiotics, ibuprofen, and peroxide to treat
the patient’s dental pain. Bendant Behney knew plaiff was in painput no facts alleged
suggest that a substantial riskplaintiff's safety existed. Rintiff thus has alleged no facts
showing that defendant Behney was aware ahaessive risk to pintiff's safety.

2. Plaintiff's Complaint fails to state a claim against defendant ACH in its
official capacity.

Plaintiff's Complaint fails to assert offici@apacity claims against ACH because plaintiff
never alleges that an official policy or custom caused plaintiff's injury.

A private healthcare company who contsatct provide medicalervices to prison
inmates may be sued under 42 U.S.C. § 1988st v. Akins487 U.S. 42, 54 (10th Cir. 1988).
Thus, a nongovernmental provider of prison raadcare may incur liability for violating a
prisoner’s Eighth Amendment righttd. But supervisory liability isiot an available cause of
action for prisoners suing medical provide@ty of Canton v. Harris489 U.S. 378, 385
(1989). Instead, to succeed on a claim agairfsndant ACH, plaintiff must show that ACH
had adopted or regularly apmi@ policy, custom, or officiaction that caused plaintiff's
injuries. Monell v. New York iy Dep’t of Soc. Servs436 U.S. 658, 695 (1978). And, the
Complaint must assert that the policy was a “direct cause” or “moving force” behind the
constitutional violations.d.

Here, plaintiff alleges in conclusorydiaion that defendant ACH had a policy of
deliberately ignoring dental needspatients. But, a claim foelief demands more than “[a]
pleading that offers ‘labels andmclusions’ or ‘a formulaic recitation of the elements of a cause
of action™ which, as the Supren@ourt explained, “will not do.” Ashcroft v. Igbagl556 U.S.

662, 678 (2009) (quotinBell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). “Threadbare
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recitals of elements of a csiof action, supported by marenclusory statements, do not
suffice” to state a claim for relieBixler v. Fostey 596 F.3d 751, 756 (10th Cir. 2010) (quoting
Igbal, 556 U.S. at 678).

Plaintiff never alleges facts supporting the dosory allegations made against defendant
ACH. Simply, he alleges thgper policy” a dentist woulehot be made available over the
holiday weekend and that ACH has a policyd#liberate indifference by denying or delaying
prisoner’s access to necessary dental treatméhit’plaintiff alleges that he had access to
nurses and prison officials who repeatedly gawe antibiotics, ibuprofen, and treated him
multiple days in a row. So, reciting bald corsdty statements does not establish that defendant
ACH had an official policy that wake moving force behind his injuries.

3. Plaintiff's Complaint fails to state a negligence claim against
defendants.

Last, the Complaint alleges defendants weagligent because they delayed plaintiff's
access to dental care. To state an actionahie df negligence in Kansas, the plaintiff must
allege that the defendants he has sued owed luiaty, a breach of thdtty, injury, and a causal
link between the duty breached by the defendant and the injury suffdc€giee v. Chalfant
806 P.2d 980, 983 (Kan. 1991). To provide a basithiorequisite causa, the plaintiff must
allege that the defendant’s actions are the pratérand actual cause of the plaintiff's injury.
Baker v. City of Garden City31 P.2d 278, 280 (Kan. 1987). The Complaint here alleges that
defendant Behney failed to take appropriate steps to secureahajgyagintment for plaintiff and
that this delay caused significant injury. tBilne Complaint alleges no facts, other than
conclusions, that could support a finding th&eddants breached a duty owed to plaintiff and

that this breach caused plaintiff injury.
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The court recognizes that the Federal Ralkow a party to amend the Complaint by
leave of court or with the wtén consent of the opposing partgddhat it freely should grant
leave when justice so requires. Fed. R. Cii%a). But, the court already has afforded
plaintiff the opportunity to aend his Complaint once, and his Amended Complaint (Doc. 59)
still fails to plead “factual cont¢hthat allows the court to “draw the reasonable inference that
defendants are liable” for this state claigshcroft v. Igbgl556 U.S. 662, 678 (2009). Also,
plaintiff never has responded to defendaisetion for Judgment on the Pleadings. So, the
court declines to provide arar opportunity to allege facthat could support a plausible
negligence claim against defendants. Insteadcdhirt grants defendantMotion for Judgment
on the Pleadings against plaintiff's negligence claim.

IV.  Conclusion

In sum, the court grants defendants’tMa for Judgment on the Pleadings for two
reasons. First, plaintiff mer has responded to defendamtsition, making it an uncontested
motion. Second, plaintiff fails to state a pldalsiclaim for relief agaist defendants ACH and
Annette Behney. The court thus grantiedeants’ Motion for Judgment on the Pleadifgs.

IT IS THEREFORE ORDERED BY THE COURT THAT defendants Advanced
Correctional Healthcare, Inc. and Annette Bgtsm#lotion for Judgment on the Pleadings (Doc.

90) is granted.

2 On December 8, 2017, defendants ACH and Annette Behney filed a Motion to Dismiss for

Failure to Notify Parties and Cowt Change of Address. Doc. 9®efendants assert that plaintiff has
not updated his information withetcourt to provide his current agds. Defendants explain that they
and the court have attempted to serve documents on plaintiff at hesaddr file with the court, but the
documents have been “returned to sender.” mikfnts thus ask the court to dismiss the case as a
sanction for plaintiff’s failure to rtdy the court and the parties ofshturrent address. Because the court
grants defendants’ Motion for Judgment on the Pleadings, it denies defendants’ Motion to Dismiss as
moot.
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IT IS FURTHER ORDERED THAT defendants Advanced Correctional Healthcare,
Inc. and Annette Behney’s Motion for Judgment (Doc. 96) is denied as moot.

IT IS FURTHER ORDERED THAT defendants Advanced Correctional Healthcare,
Inc. and Annette Behney’s Motion to Dismiss Failure to Notify Parties and Court of Change
of Address (Doc. 99) is denied as moot.

IT IS SO ORDERED.

Dated this 17th day of January, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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