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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOE C. STUART, JR,,
Plaintiff,

V.
CaseNo. 16-3097-DDC-DJW
ADVANCED CORRECTIONAL
HEALTHCARE, INC.,

TRAVIS WRIGHT,

ANNETTE BEHNEY, AND
JOHN DOE,

Defendants.

MEMORANDUM AND ORDER

Plaintiff Joe Stuart brings this actiagainst defendants Advanced Correctional
Healthcare Inc., Travis Wright, Annette Behnagd Dr. John Doe. He asserts claims under 42
U.S.C. 8§ 1983 and state law fooiating his right to medical carduring his incarceration with
the Kansas Department of Corrections (“KDO@N at various countyija in Kansas. Mr.
Wright moves to dismiss plaintiff’'s First Amded Complaint under Fed. R. Civ. P. 12(b)(6).
Doc. 75. Plaintiff has never responded to théiomo For the reasons explained below, the court
grants the motion.

l. Facts

The following facts are taken from pléiiis First Amended Complaint (Doc. 59),
accepted as true, and viewed in tlgiatimost favorable to plaintiffASARCO LLC v. Union
Pac. R.R. Cq.755 F.3d 1183, 1188 (10th Cir. 2014) (exping that, on a Fed. R. Civ. P.
12(b)(6) motion to dismiss, the court must “accepraes all well-pleaded factual allegations in

the Complaint and view them in the light mostdeable to the [plaintiff].” (citation and internal
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guotation marks omitted)). The court also constqiaintiff's allegations liberally because he
proceeds pro seSee Hall v. Bellmgro35 F.2d 1106, 1110 (10th Cir. 1991) (explaining that
courts must construe pro sknigs liberally and hold them ta less stringent standard than
formal pleadings drafted by lawyers).

In March 2015, plaintiff was detained at theavenworth County Jail (“LVCQO”). There,
he sustained a broken tooth accompanied by saedinlg gums and a fistula that actively was
draining fluid into his mouth. After submittirgrequest for a dentist, Nurse Melissa Doe
examined plaintiff. Nurse Doe informed plafhthat dentists visited the facility once a month
and she would add his name to the list of inmatdheduled to see the dentist during his next
visit. She advised plaintiff that jail policy preved plaintiff from receivag dental procedures at
the facility because thail lacked a sterile environment nssary to perform them. She told
plaintiff that he would not receive dental proasgs until he was transported to a facility that
could provide such treatment. ide Doe prescribed plaintiff a ten day course of antibiotics,
three days of ibuprofen, and peroxiigses to treat the infection.

In May, plaintiff met with a dentist ident#d as John Doe. The dentist examined
plaintiff and identified a cavitytwo broken teeth, a draining fistyland an infection. Dr. Doe
asked how long plaintiff was expected to be det@iat LVCO. Plaintiff replied, predicting until
the end of the year. Dr. Doe told plaintiff thnet could wait until he was transferred to the next
facility to have his broken teedxtracted. The doctor prescribe@den day course of antibiotics,
three days of ibuprofemand peroxide rinses.

In September 2015, plaintiff was transfertedhe El Dorado Correctional Facility
(“EDCF”) in El Dorado, Kansas. In November 208, Streit examined plaintiff at EDCF. He

performed an emergency extractimfrplaintiff's two worst teeth. The dentist claimed that one



of the teeth had been neglected for so loagjitthad decayed beyond the point of saving the
tooth. Dr. Streit advised pldiff to seek medical attentiammediately should he encounter
more pain, swelling, fevegr other symptoms.

On December 2, 2015, plaintiff was transpottethe Atchison County Jail to appear for
a court hearing. Plaintiff request a dentist on January 1, 2016chuse he had severe pain and
swelling near a tooth on the lower right sidéhe jail guard, OfficeHarmon, advised plaintiff
that no medical staff was on duty because ohtiiglay. Officer Harmon gave plaintiff a three-
day prescription of ibuprofen. The next day, diffimgain requested to see a dentist because of
increased swelling and a significant increaspaim from the prewaus day. Officer Harmon
informed plaintiff that no medical staff was duty because it was the weekend, but a nurse
would be in the facility on Monday, Januaky2016. Officer Harmon also called Nurse
Practitioner Annette Behney. Ms. Behney prescribed antibiotics, ibuprofen, and peroxide.

On January 3, 2016, plaintiff requested medattntion complaining of blurred vision,
increased heart rate, chest pain, and an incregeen and swelling. Officer Harmon performed
a cursory examination and noted an abnormatiy lnlood pressure. Plaintiff requested to be
taken to an emergency room. Officer Harmon ééiihe request and stated that a nurse would
be available the next morning.

The next day, Nurse Martin examined pldintiShe noted a blister on plaintiff's gums,
and she denied plaintiff's request for a dentigetmove his problem tooth. On January 8, Nurse
Martin examined plaintiff again and noticeddan matter protruding from his gums, but she
took no further action.

Plaintiff submitted a grievance to Mr. Wht on January 7, 2016. Plaintiff never

received a response. Plaintiff alleges thatWright is responsible foscheduling transportation



of inmates to and from facilitiet® appear for scheduled cotgarings. These are the only two
factual allegations that plaiff makes about Mr. Wght's involvement in this matter.

Plaintiff was sentenced in the Districo@t of Atchison County, Kansas on December
28, 2016. He was returned to KDOC custody aruday 19, 2016, and transferred to the Norton
Correctional Facility. On January 25, 2016, Bireit performed a sead emergency extraction
at Norton to remove plaintiff’'s broketooth and repathe fistula.

Il. Legal Standard

Rule 8(a)(2) of the Federal Rules of CiRilocedures providesdha Complaint must
include a “short and plain statement of the claim shguhat the pleader is entitled to relief.”
While the requirements do not demand “detaiedual allegations,” the Complaint must
contain more than “labels and conclusions, afatraulaic recitation of the elements of a cause
of action.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (quotiRgpasan v. Allain
478 U.S. 265, 286 (1986)).

To survive a motion to dismiss, the Comptaimust contain “sufficient factual matter,
accepted as true, to ‘state a claim f@fehat is plausible on its face.’Ashcroft v. Iqbgl556
U.S. 662, 678 (2009) (quotingvombly 550 U.S. at 570). A claim is plausible on its face when
the pleadings contain “factual cent that allows the court toalw the reasonable inference that
the defendant is liable for the subnduct alleged” by the plaintiffd. (citing Twombly 550 U.S.
at 556). This standard requittbsit the Complaint “must give éhcourt reason to believe thhis
plaintiff has a reasonable likelihoad mustering factual support ftmeseclaims.” Carter v.
United States667 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (qudiitge at Red Hawk LC v.

Schneider493 F.3d 1174, 1177 (10th Cir. 2007)).



[1I. Analysis

The court grants Mr. Wright's motion to dismiss for two reasons: (1) plaintiff never
responded to the motion, making it an uncontestetion, and (2) plaintiff's First Amended
Complaint (“Complaint”) fails to state a plausltlaim for relief against Mr. Wright. The court
explains its rulings in more detail, below.

A. Plaintiff failed to respond to Mr. Wright's Motion to Dismiss.

As noted above, plaintiff never responded to Wright's Motion to Dismiss. Under D.
Kan. Rule 7.4(b), a party “who fails to file asponsive brief or memorandum within the time
specified in D. Kan. Rule 6.1(ajaives the right to later file such brief or memorandum.” The
rule also states that “if agponsive brief or memorandum is not filed within the D. Kan. Rule
6.1(d) time requirements, the court will coresiénd decide the motion as an uncontested
motion. Ordinarily, the court wijrant the motion without furtherotice.” D. Kan. Rule 7.4(b).

The court recognizes that pidiff brought this action pro seBut a plaintiff's pro se
status does not excuse him from complying \hih court’s rules or facing the consequences of
noncompliance.Ogden v. San Juan Ci82 F.3d 452, 455 (10th Cir. 1994) (citiNgelsen v.
Price, 17 F.3d 1276, 1277 (10th Cir. 1994)). Thusaasnsequence of plaintiff's failure to
respond timely to Mr. Wright's motion, the coaonsiders the motion as an uncontested one
under D. Kan. Rule 7.4(b). For this reason andehsons below, the court grants Mr. Wright's
Motion to Dismiss.

B. Plaintiff's Complaint fails to state a plausible claim against Mr. Wright.

Mr. Wright asserts several argumentsupport dismissal of plaintiff's claims against

him. First, Mr. Wright argues that he istided to qualified immunity because plaintiff’s

Complaint never alleges that Mr. Wright degdvplaintiff of any onstitutionalright or



interfered with a cleaylestablished right. Second, Mr. \gynt argues that plaiiff's Complaint
fails to allege an official capacity claim agaihgth. Last, Mr. Wright catends that plaintiff's
Complaint fails to state plausible state law tdaims against him. The court addresses each
argument in turn, below.

1. Plaintiff's Complaint fails to allege facts sufficient to overcome qualified
immunity.

Plaintiff brings a § 1983 claim alleging Mr. Wht acted under color of state law to
deprive plaintiff of his constitutimal rights. Mr. Wrght asserts that he is immune from suit
because of qualified immunityQualified immunity “shield§] government officials from
liability for civil damages insofaas their conduct does not violatearly established statutory or
constitutional rights of which aasonable person would have knowiHarlow v. Fitzgerald
457 U.S. 800, 818 (1982). This immunity isadfirmative defense that “protect[s the]
government’s ability to perform itsaditional functions” by mitigatig “the diversion of official
energy from important public issues awmaster v. Wardl25 F.3d 1341, 1347 (10th Cir.
1997). Because it is impossiblekioow whether a claim is “weflbunded” until the parties have
tried the case, the doctrine allows only valid claims to proceed in ddarstkoetter v. Dep’t of
Pub. Safety159 F.3d 1265, 1277 (10th Cir. 1998).

When a defendant asserts qualified immunita defense, “the plaintiff must make a
two-part showing.”ld. The plaintiff must allege, first, thétte defendant violatl the plaintiff's
constitutional right.ld. Second, the plaintiff must allegacts demonstrating that the right at
issue was “clearly established” eMthe alleged misconduct occurrdd. at 1278. A clearly
established right “must be sufficiently clear thatasonable official would understand that what
he is doing violatethat right.” Anderson v. Creightor#83 U.S. 635, 640 (1987). The plaintiff

need not make a showing that the act was umnlaive must only demonstrate that a Supreme



Court or Tenth Circuit decisioon point has “found the law to las the plaintiff maintains.”
Currier v. Doran 242 F.3d 905, 923 (10th Cir. 2001) (citiNedina v. City and Cty. of Denver
960 F.2d 1493, 1498 (10th Cir. 1992)). If the Sumpe Court or Tenth Circuit has not yet
evaluated the conduct at issue, thert will not extend qualifiedmmunity to the official if, “in
light of pre-existing law, the unlawfulnesstbe conduct is apparent to the officeLawmaster
125 F.3d at 1350. The court has discretion toitfegwhich of the two prongs of the qualified
immunity analysis should be addressed first in lgfithe circumstances in the particular case at
hand.” Pearson v. Callaharb55 U.S. 223, 236 (2009).

a. Plaintiff's Complaint fails to allege that Mr. Wright deprived
plaintiff of any constitutional right.

Plaintiffs Complaint fails to allege facts sufficient to satisfy the first step in the qualified
immunity analysis. That is, platiff fails to state a claim thailr. Wright violated his Eighth
Amendment constitutional rights.

To allege that a defendant has violatasflearly established Eighth Amendment right,
plaintiff must allege facts that prison official acted with “deliberate indifference to serious
medical needs.’Estelle v. Gamble429 U.S. 97, 106 (1976). This test “involves both an
objective and a subjective componenifata v. Saiz427 F.3d 745, 751 (10th Cir. 2005)
(quotingSealock v. Colorad?18 F.3d 1205, 1209 (10th Cir. 2000)).

The objective component requires plaintifiaitege that the deprivation at issue was
sufficiently serious.Ramos v. Lamn$39 F.2d 559, 575 (10th Cir. 1980)his standard requires
that the actions of the defenddmntust result in the deal of the minimal civilized measure of
life’s necessities.”Farmer v. Brennan511 U.S. 825, 834 (1994). A medi or dental need is

sufficiently serious “if it is onehat has been diagnosed byhgfician as mandating treatment or



one that is so obvious that even a lay pergould easily recognize theecessity for a doctor’'s
attention.” Ramos 639 F.2d at 575.

The subjective prong requires that the prisallege that the ofial was deliberately
indifferent to a serious medical negdarmer,511 U.S. at 834. This requires the prison official
to have a culpable mental statd. A plaintiff sufficiently allegs a culpable mindset when the
facts alleged show that a prison official “knowsaofl disregards an exss#ve risk to inmate
health or safety; the official must both beaawe of facts from whickhe inference could be
drawn that a substantial risk eérious harm exists, and he must also draw the infereit.eat
837.

i. Objective component

Here, plaintiff's Complaint neveaalleges facts that, if truare capable of supporting an
inference that his condition wasjectively serious. The Comjath asserts that Dr. Doe told
plaintiff that he could wait until he was transported to his next facility to have his procedures
performed. No other doctors mandated extraabioteeth. When plaintiff arrived at the
Atchison County Jail, he first requested a deéfdistooth pain and swelling on January 1, 2016.
On January 4, within three dayspiéintiff's initial request, a nurse examined him in person at
the facility. In the meantime, on the samg dahis request, OffiaeHarmon gave plaintiff
ibuprofen for his pain and swelling. Thdléwing day, Saturday, January 2, Officer Harmon
facilitated a phone consultationtiveen plaintiff and a nurse, whwescribed a seven-day course
of antibiotics. On Monday, January 4, plaintiff meth the nurse to discuss his dental concerns.
The nurse noted a blister on plaintiff's gums, butide his request to extract one of his teeth.
Four days later, plaintiff again consulted wétimurse to address his symptoms. The nurse noted

foreign matter protruding from plaintiff’'s gum, tdetermined that plaintiff's dental condition



required no other action than ttieatment already prescribe@ccepting all of plaintiff's
allegations as true, they still could napgort a finding of an objectively serious medical
condition while detained dlhe Atchison County Jail.

Plaintiffs Complaint appearto allege that officials d@he Atchison County Jail should
have provided him different treatment. Bagisagreement about procedures or prescribed
treatment is not a proper basis to support a constitutional cRémkins v. Kan. Dep’t. of Cory.
165 F.3d 803, 811-12 (10th Cir. 1999) (explainiret thprisoner who disagrees with the
treatment prescribed does not state a constitalt\oalation). Beliefdy prisoners that they
should have received more offdrent treatment does not requmeson official to provide that
treatment under the Eighth Amendmefaylor v. Ortiz 410 F. App’x 76, 79 (10th Cir. 2010).
Accepting plaintiff's allegations as true, he reeegl treatment for his lgiged dental condition.
He simply disagrees with the procedures seteciaintiff’'s Complaint thus fails to meet the
first prong to overcome qualified immunity. \Waut sufficient allegations to establish an
objectively serious medical need, M¥right is entitled to qualified immunity from plaintiff's
claim.

il. Subjective component

Mr. Wright also is entitled to qualified imunity because plaintiff fails to plead facts
showing the subjective component of the deliteenadifferent test. To meet the subjective
standard of the deliberate indifferent analysiaintiff must allege fast showing the defendant
acted with a “sufficiently culpable state of mindzarmer v. Brennan511 U.S. 825, 834
(1994). A prison official acts with a culpable staf mind when he “knows of and disregards an

excessive risk to inmate health or safetid’ at 837 “[T]he officialmust both be aware of the



facts from which the inference caolube drawn that substantial riskserious harm exists, and he
must also draw the inferenceld.

Plaintiffs Complaint fails to allege that MWright knew about platiff's dental needs
and disregarded a risk of serious harm to hithe only allegations thataintiff makes about
Mr. Wright's involvement is that he submittadyrievance to Officer Harmon addressed to Mr.
Wright and that he is responsible for scheduimgates for transportThese allegations cannot
support a liability finding againdir. Wright. Plaintiff's Comjaint does not allege that Mr.
Wright has the authority or power to schediie times when KDOC would transport plaintiff
for dental care, that he exercised that power, aaitchithn did so in order tmjure plaintiff.

Also, the Complaint never even alleges tHat Wright was madaware of plaintiff's
dental needs and disregarded them. For g8 1983 claim to succeed, he must demonstrate
that Mr. Wright had a culpable mentaht& by showing his “personal involvement or
participation in the incident.Conley v. McKunes29 F. App’x 914, 921 (10th Cir. 2013)
(quotingGrimsley v. MacKay93 F.3d 676, 679 (10th Cir. 1996)). A claim that does not
“demonstrate an affirmative link to the alleged constitutional violation” féils. The facts that
plaintiff alleges show that thetaff at Atchison County Jailtended to his dental needs and
provided treatment. Plaintiff's Complaint merealgserts conclusory statements that Mr. Wright
demonstrated a deliberate indifference to hidins needs without sufficient facts to support
these allegations. Plaintiff’'s @gplaint thus fails the subjecéwcomponent of the deliberate

indifference test. MiWright is entitled taqualified immunity.
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2. Plaintiff's Complaint fails to state a claim against Mr. Wright in his
official capacity.

Plaintiff's Complaint fails to allege official capacity claims against Mr. Wright because
Eleventh Amendment immunity bars plaintiff frdsmnging an official cpacity claim for money
damages against Mr. Wright.

The Eleventh Amendment bars plaintiff frdmringing claims agaitsvir. Wright in his
official capacity. The Amendment prohibits suiteimgt the state, and its officials, in federal
court without the state’s conseRennhurst State Sch. & Hosp. v. Halderm&sb U.S. 89, 99
(1984). A state can waive its immunity only bypeessly consenting to isun federal court.Id.
at 98. Absent a clear waiver, a state has ow$ented to suit and tipdaintiff cannot sue the
state in federal courtEllis v. Univ. of Kan. Med. Ctr163 F.3d 1186, 1195 (10th Cir. 1998)
(quotingAtascadero State Hosp. v. Scanldi3 U.S. 234, 241 (1985)Neither Mr. Wright nor
the Atchison County Sheriff's Department has veditheir immunity to suit. Thus, Eleventh
Amendment immunity bars plaintiff's official capacity claims against Mr. Wright.

Mr. Wright also asserts thptaintiff’s official capacityclaims fail to state a claim
because the Complaint never asserts a claim caphbt#ding a municipality liable. Because
the court already has concluddadt Eleventh Amendment immiiy bars plaintiff's official
capacity claim, the court does not addr&r. Wright's second argument.

C. Plaintiff's Complaint fails to state a negligence claim against Mr. Wright.

Plaintiffs Complaint alleges Mr. Wrighwas negligent in dejang dental care for

plaintiff. To state an actionable claim ofgtigence in Kansas, the plaintiff must prove the

! Although not relevant here, an exception tevehth Amendment immunity exists when suits

challenge the constitutionality of a staffficial’'s action enforcing state lawGreen v. Mansoyd74 U.S.
64, 68 (1985) (citindg=x Parte Young209 U.S. 123, 159-60 (1908)). The Supreme Court has held that
such a suit is not one against the state itddlIf(citing Ex Parte Young209 U.S. at 159-60). Here,
plaintiff's Complaint never asserts a claim for pragpe injunctive relief seeking to stop an ongoing
violation of federal law. Thus, tHex Parte Youngxception does not apply here.

11



existence of a duty to the plaintiff, a breachtaft duty, injury, and a causal link between the
duty breached by the defendamtd the injury sufferedMcGee v. Chalfani806 P.2d 980, 983
(Kan. 1991). To establish causatitimee plaintiff must allege thahe defendant’s actions are the
proximate and actual causetbé plaintiff's injury. Baker v. City of Garden City31 P.2d 278,
280 (Kan. 1987).

Plaintiffs Complaint never alleges that MiWright's actions breached a duty owed to
plaintiff, or that Mr. Wright breached a dutyat actually and proximately caused plaintiff's
alleged injury. Plaintiff's Complaint is geid of any factual allgations to support his
negligence claim. His Complaint merely staedeonclusory allegation afegligence against Mr.
Wright. Plaintiff thus has failed to statenagligence claim againbtr. Wright. The court
recognizes that the Federal Rules allow a pargntend its complaint by leave of court or with
the written consent of the oppg party, and leave shall lggven freely when justice so
requires. Fed. R. Civ. P. 15(a). But, the caln¢ady has afforded plaintiff the opportunity to
amend his Complaint once, and his Amended ComplRoc. 59) still fails to plead “factual
content” that allows the court to “draw the reasae inference that [Mr. Wright] is liable” for
plaintiff's asserted state claimAshcroft v. Igbal556 U.S. 662, 678 (2009). Plaintiff never
responded to Mr. Wright's motion to dismigsdahe’s never asked for another opportunity to
plead negligence against this defendant. Socthurt grants Mr. Wright's motion to dismiss
plaintiff's negligence claim.

V. Conclusion

For all these reasons, plaintiff's Complaintddo a state a plausible claim against Mr.
Wright. The court thus gr&Mr. Wright's motion to dimiss plaintiff's claims.
IT IS THEREFORE ORDERED BY THE COURT THAT Travis Wright's Motion to

Dismiss plaintiff's First Amended Complai(@oc. 75) is granted under Rule 12(b)(6).
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IT IS SO ORDERED.
Dated this 13th day of July, 2017, at Topeka, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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