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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

WAYNE ANTHONY STEWART,
Plaintiff,
V. Case No. 16-3189-JAR-DJW
JOE NORWOOD, ET AL,

Defendants.

MEMORANDUM AND ORDER

Pro sePlaintiff Wayne Anthony Stewart, anmate at the El Dorado Correctional
Facility (“EDCF”) in El Dorado, Kansas, filedithlawsuit seeking declaratory relief, injunctive
relief, and compensatory and punitive dgemagainst Defendants Joe Norwood, James
Heimgartner, and Deane Donley. Defendantvmd is the Kansas Secretary of Corrections,
Defendant Heimgartner is the Warden at ED&# Defendant Donley is the Deputy Warden at
that facility. Plaintiff's Canplaint seeks relief under 42 U.S.C. § 1983 for violation of his
statutory and constitutionalgtits relating to restrictionsgated upon his use of Veteran’s
Administration disabilitypenefits (“VA benefits”) while he isnprisoned and EDCF'’s failure to
pay interest on his inmate trust account. Thigtenas currently before the Court on Defendants’
Motion to Dismiss pursuant to Federal Rule€ofil Procedure 12(b)(1and 12(b)(6) (Doc. 14).
Defendants’ motion is fully briefed, and the Counpispared to rule. Fdhe reasons explained
below, Defendants’ Motion to Dismissgsanted in part and denied in part.
l. Legal Standard

To the extent that Plaintiff asserts claiagainst Defendants in their official capacity,
Defendants move to dismiss under Fed. R. Cit2fb)(1) for lack of sbject matter jurisdiction,

arguing that they are immune from such claunder the Eleventh Amendment. “Federal
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courts are courts of limited jurisdiction,” possang ‘only that power authorized by Constitution
and statute.” Federal district courts have original jurisdiction of all civil actions arising under
the constitution, laws, or treaties of the United States or where there is diversity of citiZenship.
“A court lacking jurisdiction cannot render judgnadait must dismiss the cause at any stage of
the proceedings in which it becomes apparent that jurisdiction is lackifibe burden of
establishing a federal cowstsubject matter jurisdictidialls upon the party asserting
jurisdiction? A motion to dismiss for lack of subfematter jurisdiction under Fed. R. Civ. P.
12(b)(1) takes one of two forms: acfal attack or a factual attatkA “facial attack on the
complaint’s allegations as to subject majteisdiction questions the sufficiency of the
complaint.® When the attack on subject matter jurisdiatis facial, as in ik case, “a district
court must accept the allegations in the complaint as frif]nce effectively asserted][,]
[Eleventh Amendment immunity] constitutes a tuathe exercise of federal subject matter
jurisdiction.”

Defendants also move to dismiss pursuaridd. R. Civ. P. 12(b)(6) on the basis of
qualified immunity for claims against Defendaimgheir individual capacity, asserting that
Plaintiff has failed to state a claim upon which relief can be granted. To survive a motion to

dismiss brought under Fed. R. Civ. P. 12(b)(6),rmplaint must containaictual allegations that,

! Kokkonen v. Guardian Life Ins. Co. of ABil1 U.S. 375, 377 (1994) (citiMiilly v. Coastal Corp 503
U.S. 131, 136-37 (1992Bender v. Williamsport Area Sch. Dj#t75 U.S. 534, 541 (1986)).

228 U.S.C. § 1331 (federal question); 28IT. § 1332 (diversity of citizenship).

3 Basso v. Utah Power & Light Co495 F.2d 906, 909 (10th Cir. 1974) (citiBtpdbury v. Dennis310
F.2d 73 (10th Cir. 1962), cert. denied, 372 U.S. 928 (1963)).

*1d. (citing Becker v. Anglel65 F.2d 140 (10th Cir. 1947)).

® Holt v. United Statest6 F.3d 1000, 1002 (10th Cir. 1995).

®1d. (citing Ohio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th Cir. 1990)).

1d.; see alsaGosselin v. Kaufmar656 F. App’x 916, 918 (10th Cir. 2016).

8 Fent v. Okla. Water Res. B&35 F.3d 553, 559 (10th Cir. 2000) (original emphasis omitted).



assumed to be true, “raise gh to relief above the speculailevel” and must include “enough
facts to state a claim for religfat is plausible on its facé.'Under this standard, “the complaint
must give the court reason to believe tha plaintiff has a reasonablikelihood of mustering
factual support fotheseclaims.”™ The plausibility standard does not require a showing of
probability that “a defendant has acted unlawfully,” but requires more than “a sheer

mll o«

possibility. [M]ere ‘labels and conclusions,’” and farmulaic recitation of the elements of a
cause of action’ will not sufficeg plaintiff must offer specificafctual allegations to support each
claim.”? Finally, the court must accept the nonmoviragty’s factual alleg#ons as true and
may not dismiss on the ground that it appeatlikely the allegations can be provén.

The Supreme Court has explained the analysista®-step procesd:or the purposes of
a motion to dismiss, the court “must take all thetdial allegations in the complaint as true, [but]
we ‘are not bound to accepttase a legal conclusion couahas a factual allegation'” Thus,
the court must first determine if the allegations are factual and entitled to an assumption of truth,
or merely legal conclusions that are eatitled to an assumption of truth.Second, the court

must determine whether the fadtaliegations, when assumed true, “plausibly give rise to an

entitlement to relief* “A claim has facial plausibility wén the plaintiff pleads factual content

°Bell Atl. Corp. v. Twombly550 U.S. 544, 555, 570 (2007).
Y Ridge at Red Hawk, L.L.C. v. Schnejdt33 F.3d 1174, 1177 (10th Cir. 2007) (emphasis in original).
1 Ashcroft v. Igbal556 U.S. 662, 678 (2009).

2kan. Penn Gaming, LLC v. Colling56 F.3d 1210, 1214 (10th Cir. 2011) (quofiivgombly 550 U.S. at
555).

Bigbal, 556 U.S. at 67&iting Twombly 550 U.S. at 556).
¥q.

1d. at 678-679.

9d. at 679.



that allows the court to draw the reasonable inference that the defendant is liable for the
misconduct alleged"?

Because Plaintiff proceeg@so se the court must construeshiilings liberally and hold
them to a less stringent standard tfammal pleadings drafted by attornéysThis liberal
standard requires the court to constryeaseplaintiff's pleadings astating a valid claim if a
reasonable reading of them allothe court to do so “despite tp&aintiff's failure to cite proper
legal authority, his confusion of various legatahies, his poor syntax and sentence construction,
or his unfamiliarity with pleading requirementS.’However, the court “cannot take on the
responsibility of serving as thiéigant's attorney in constrting arguments and searching the
record.”® The requirement that the court must reguaaseplaintiff's pleadhgs broadly “does
not relieve the plaintiff of theurden of alleging sufficienatts on which a recognized legal
claim could be based;"nor does a plaintiff pro sestatus excuse him from complying with
federal and local ruleg.
. Factual Background

The following relevant and undisputed faatre taken from Plaintiff's Complaifitthe
“Report ofArron v.Martinez[sic] Investigation®* filed in this matter by interested party Kansas

Department of Corrections (“‘KDOC")nd from Plaintiff's Response to tidartinezReport

d. at 678.

18 Hall v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991) (citidgines v. Kerner404 U.S. 519, 520-21
(1972)).

¥d.

2 Garrett v. Selby Connor Maddux & Jand25 F.3d 836, 840 (10th Cir. 2005) (citidgll, 935 F.2d at
1110)).

2l Hall, 935 F.2d at 1110.

%2 Barnes v. U.S173 F. App’x 695, 697-98 (10th Cir. 2006) (citi@gden v. San Juan Cha2 F.3d 452,
455 (10th Cir. 1994)reen v. Dorrell 969 F.2d 915, 917 (10th Cir. 1992)).

2 Plaintiff's initial Complaint (Doc. 1), filed on September 6, 2016, was deficient under D.Kan. Rule
9.1(a)(3) because it was not on the court-approved foregivibrights complaints by prisoners under 42 U.S.C. §



Plaintiff is an inmate housed at EDCF, winée has been incarcerated since November
10, 2011%° Plaintiff began receiving VA benefits due to his prior military service in November
2015%" These benefits are issued by the Un8eates Department dfreasury and deposited
directly into Plaintiff’'s irmate account pursuant to K.S.A. § 76-173 and KDOC Internal
Management Policy and Procedure (“IMPP”) 04-1G3However, federal law provides that
because Plaintiff has been convicted of a feloffignse, the VA benefits he may receive during
his incarceration are significantly reduc@dPlaintiff's monthly baefits are typically around

$130, but in early November 2015, the Departmeritresury issued to Plaintiff a lump-sum

1983. The Clerk’s Office therefore ordered Plaintiff to refile his complaint on the appibved form, which he

did on October 6, 2016 (Doc. 3). The content and allegations of Plaintiff's initial Complaint are more detailed than
in his subsequent Complaint. Therefore, the Coilitansider both Complaints in ruling upon Defendants’

Motion to Dismiss and will refer to thenollectively as “Plaintiff’'s Complaiti with reference to the separate
documents as needed.

2 Docs. 10, 11.

% Doc. 13. A Martinezreport” is a vehicle, developed through Tenth Circuit case law, for ensuring a
factually sufficient record in cases involvipgo seprisoner plaintiffs.See Martinez v. Aaros70 F.2d 317, 319
(10th Cir. 1978). AMartinezreport “is not only proper, but may be necessary to develop a record sufficient to
ascertain whether there areydactual or legal bases for the prisoner’s claimddll, 935 F.2d at 1109. Generally,
when a court considers materials owdide pleadings when deciding a Rule 12(b)(6) motion to dismiss for failure
to state a claim, the motion is treateglone for summary judgment and thaimiff must be given notice and an
opportunity to respond as required by Fed. R. Civ. P. 12(d) and Fed. R. Civ. P. hi6.casé, however, Plaintiff
has submitted a response concerning those portions bfatimezreport that he disputes, and the Court now
considers only those factual recitations set forth irMbginezreport that are corroborated or undisputed by
Plaintiff. The Tenth Circuit has held that whéne court refers “only to those portions of #artinezreport that
describe the challenged policy and the reasons for it . . di@eg] not use the report tesave factual issues or to
find that there are no disputed facts,” Martinezreport may properly be considered part of the pleadings for the
purposes of a motion to dismisdall, 935 F.2d at 112-13. As ktall, Plaintiff here does not challenge the
existence or content of the applicable KDOC policies and procedures set fortiMiartimezreport, but instead
contends that these policies and proceduresatediis federal statutory and constitutional rights.

% Doc. 10-1.
2Doc. 13 at 5.
2 Doc. 10-5 at 2.

2938 U.S.C. § 5313 (providing for a reductiortlie rate of disability compensation to persons
“incarcerated in a Federal, State, local, or other pegétitition or correctional facilityor a period in excess of
sixty days for conviction of a felony . . ."”); Doc. 13-1 at 2 (“We are withholdingfies due to your incarceration.
We are unable to verify the exact dates that you began your incarceration so we are paying you tieefrtdfo ra
the time we granted compensation. . . .").



payment of $8,680.98. This check was deposited irafitiff’s inmatetrust account on
November 6, 2018'

IMPP 11-101 provides that, with certain lindtexceptions, inmates are subject to a $40
per pay period resttion on outgoing fund® Further, IMPP 04-103D provides that “[a]n
offender may be required to submit evidence tthatentity identified toeceive funds per the
withdrawal request is a legitimate entity &hdt the funds will be used for the designated
purpose. . . ¥ However, under IMPP 04-106A, “[n]ofehder funds shall be subjected to
collection for fines, fees or gments if those funds were accrued from any of the following
sources: (1) Social securityrdits, (2) Veterans’ Administten benefits; or (3) Worker’s
compensation benefits paiol the inmate garnisheé®”

In February 2016, Plaintiff made a requesseénd $7,300 from his VA benefits to Joyce
Jefferson, whom he stated was his sistethabMs. Jeffersonauld purchase a house and
deposit Plaintiff's benefits in antierest-bearing account of his choosfigrhat request was
denied and, on February 11, 2016iRtiff submitted a grievande his Unit Team Manager,
Daniel A. Jacksor® Mr. Jackson denied Plaintifftequest to send $7,300 to Ms. Jefferson on
the basis that offenders are only permittedetiod $40 outside the prison per month pursuant to
EDCF’s policies and procedures, absamexception approved by the wardérMr. Jackson

stated that Plaintiff had nprovided “an applicable enough reason for an exception to be

¥ Doc. 11-1 at 1-2.

.

% Doc. 10-6 at 9.

% Doc. 10-5 at 4.

% Doc. 11-5 at 3.

% Doc. 3 at 4; Doc. 10-7 at 2.
% Doc. 3-1 at 4.

%" Doc. 10-7 at 3.



approved by the deputy Warden of prograffis®n February 17, 2016, Plaintiff sought the
warden’s review of his grievance and Maclson’s response, which Defendant Heimgartner
considered on February 23, 20t6Defendant Heimgartner diad that no further action was
necessary® Plaintiff appealed Defendant Heimgartsalecision to the Office of Defendant
Norwood, the Secretary of Ceations, on February 24, 20% Douglas W. Burris, acting as
designee for Defendant Norwood, found no furthéioamecessary because “the inmate offers
no evidence or argument that suggests thatetigonse rendered by staff at the facility is
wrong.™?

On March 15, 2016, Plaintiff submittedsacond grievance to Unit Team Manager
Jackson relating to his VA beneffts.In that grievance, Plaifftireiterated his complaint about
being unable to send $7,300 from his benefits to Ms. Jefferson and, in a similar vein, stated that
he had been forbidden from sending $2,500 talaigyhter (or directly to a funeral home) to
assist with the burial dfis daughter’'s mothéf. Plaintiff further objeted to EDCF cashing his
VA benefits checks into his institutional inteaaccount without higermission, failing to
provide him timely notice of thissuance of benefits, failing to properly prorate and credit

interest earned to his accoundagenerally, restricting him frodtirecting the investment and

use of the benefits as he sawHitPlaintiff's March 15, 2016 gri@nce references the Takings

B1d.

% Doc. 10-7 at 1.
“O1d.

*I Doc. 10-7 at 6.
*2Doc. 10-7 at 5.
“3Doc. 10-8 at 4-6.
“Doc. 10-8 at 5.
**Doc. 10-8 at 5-6.



Clause of the Fifth Amendment to the Unittétes Constitution, agell as 38 U.S.C. §
5301(a)(1), which forbids thattachment, levy, seizure, @xation of VA benefit§®
On March 16, 2016, Mr. Jackson found no nedurther action on Plaintiff's second

grievance. Mr. Jackson stated that once VA henafe deposited in Plaintiff's inmate account,

[YJou must utilize [the money]n accordance KDOC policies,

which clearly state that offenders can only send out $40.00 per

month unless they are a private industry worker or an exception

has been made by the deputy warden of programs. . . . [Y]ou did

not provide an applicable enougbason for an exception to be

approved by the deputy Warden of programs so you are not

allowed to send this out in one lumpm. All monieghat are sent

directly to an offender in th custody of the department of

corrections shall be processed by centralized barfking.
Mr. Jackson also attached a memo from EDCF Centralized Inmate Banking explaining that
interest is regularly allocated to inmate acdetfnonsistent with applicable State law and
Department of Administteon policy and proceduré® The memo further states that due to the
continuing economic downturn, there may bamterest distribution appearing on inmate
accounts for months during which fees for thenteance of those accounts exceed interest
earned? In fact, no interest has been paid on ED@Rate funds since 2012 per the affidavit of
Jack Cauble, Business Administrator for the Kam¥agartment of Corrections, which states that
“bank fees to manage the accounts have cedddpartment of Corrections more than any
interest that has been pafti.”

Plaintiff once again sought warden reviefMMr. Jackson’s decision on Plaintiff’s

grievance. Both Defendant Donley and Deferidéeimgartner found that no further action was

“®1d.

*"Doc. 10-8 at 7.
*8Doc. 10-8 at 8.
*9Doc. 10-8 at 8.
*Doc. 10-4 at 1.



necessary and Plaintiff appealed tie Secretary of Corrections.0On April 19, 2016,
Defendant Norwood’s office likewise found no need for further action on Plaintiff's second
grievance on the ground that Plaintiff hateodd no evidence or argument suggesting that
EDCF’s response was wWrony.

On October 6, 2016, Plaintiff filed his Compltin this matter invoking 42 U.S.C § 1983
and alleging that Defendantolated his statutory and constitinal rights by implementing and
enforcing policies that prevent Plaintiff froff) sending his VA benefits to persons outside
EDCF while he is incarcerated, (2) placing his lfieéshen an outside iterest-bearing account of
his own choosing, and (3) colleagimppropriate interest on the \b&nefits held in his inmate
account? Although Plaintiff's Complaint specificallglleges that Defendants have violated 38
U.S.C. § 5301(a)(1) and the Takingkuse of the Fifth Amendmettthis briefing in this case
also includes due process and Supremacys€latguments. Defendants filed a motion to
dismiss on January 10, 2017, raising the defeokesmplete and qualified immunity to
Plaintiff's claims.

While Defendants’ motion to dismiss svpending, Plaintiff filed a Motion for
Temporary Restraining Order and Preliminary Injunctfbin that motion, Plaintiff sought an
order requiring Defendants to freeze all disbursgm&rom the VA benefits held in his inmate
trust account (except for any disbursementdarta satisfy claims by the United States

Government), and to debit only his monthly prier incentive pay for any purchases Plaintiff

*1Doc. 10 at 3; Doc. 10-8 at 3.
*2Doc. 10-8 at 2.

*Doc. 10-8 at 1.

*Doc. 3 at 2, 4.

*Doc. 1 at 3-6.

¢ Doc. 22.



makes while imprisoned. The Court deniédintiff's motion on May 26, 2017, finding that
Plaintiff had not met his burden to shovatli=DCF’s policy permitting the depletion of
Plaintiff’'s VA benefits due to his own dis¢i@nary spending amounted to an atypical
deprivation of Plaintiff's mjhts entitling him to reliet’ The Court now turns to Defendants’
pending motion to dismiss.
1. Analysis

A. Eleventh Amendment I mmunity

Although Plaintiff's initial Complaint expresshtates that Defendanére being sued in
their individual capacity, hisscond Complaint omits this allegan other than in the case
caption. Defendants therefore assume, in an abaad#rcaution, that Plaiffitis also asserting
official-capacity claims® Given that Plaintiff alleges th4he Kansas Secretary of Corrections
is liable for creating rules, policies, orstams that violate[] . . . plaintiff's rights>® the Court
will also liberally construe Plaintiffs Compldias asserting claims against Defendant Norwood,
the Kansas Secretary of Coriiecs, in his official capacit§? Defendants argue that because
sovereign immunity shields them from suit in thafficial capacity, tis Court lacks subject
matter jurisdiction. In his opposition briefingaiitiff does not address Defendants’ Eleventh

Amendment argument.

5" Doc. 24 at 5-8.
% Doc. 15at5n. 1.
% Doc. 1 at 4-5, Doc. 3 at 4.

€0 Kentucky v. Grahami73 U.S. 159, 166 (1985) (stating that “in an official-capacity suit the entity’s
‘policy or custom’ must have played a part in the violation of federal law.”) (citations omPedg;v. Does997
F.2d 712, 715 (10th Cir. 1993) (“In discerning whether a lawsuit is against a defendant personally oriaiahis off
capacity, the caption may be informative but clearly is not dispositive. . . . Thus, where the complaint fails to
specify the capacity in which the gomerent official is sued, we look the substance of the pleadings and the
course of the proceedings in order to determine whétkesuit is for individual or official liability.”) (internal
citations omitted).

10



The Eleventh Amendment provides: “The Jualigower of the United States shall not be
construed to extend to any suntlaw or equity, commenced prosecuted agast one of the
United States by Citizens of another Statehyo€itizens or Subjects of any Foreign Stafe.”

The Eleventh Amendment grants immunity that “ad{s] states the respect owed them as joint
sovereigns,” “applies to any & brought against a state irdéral court, including suits
initiated by a state’s own citizens,” and “ajeglregardless of whether a plaintiff seeks
declaratory or injunctive lief, or money damage$® “The ultimate guarantee of the Eleventh
Amendment is that nonconsenting States mayaaued by private individuals in federal

court.”3

“A suit against state officials in their affal capacities is considered a claim against
the state, and thus likewise barréd.”

Regarding Plaintiff's claims for compensatory and punitive damages under 42 U.S.C. §
1983, Defendants are correct that such clamdarred by the Eleventh Amendment and must
be dismissed for lack of subject matter juicidn. As employees of KDOC during the time
period in question, Defendants shdne State of Kansas’s immunity from money damages in

suits against them in their official capacitfésMoreover, the State, its agencies, and state

officials sued in their official capacities amet “persons” for the pposes of 42 U.S.C. § 1983.

1 U.S. Const. amend. XI.
%2 Steadfast Ins. Co. v. Agric. Ins. €607 F.3d 1250, 1252 (10th Cir. 2007) (citations omitted).

% Levy v. Kan. Dep't of Soc. & Rehab. Serv89 F.3d 1164, 1168 (10th Cir. 2015) (quotdy of Trs. of
Univ. of Ala. v. Garre{t531 U.S. 356, 363 (2001)).

% Gosselin v. Kaufmar656 F. App’x 916, 918 (10th Cir. 2016) (citidghns v. Stewarb7 F.3d 1544,
1552 (10th Cir. 1995)).

85 SeeWhite v. Coloradp82 F.3d 364, 366 (10th Cir. 1996).

Wil v. Mich. Dept. of State Policet91 U.S. 58, 71 (1989) (“[A] suit against a state official in his or her
official capacity is not a suit against thfficial but rather is a suit against tb#ficial’s office. As such, it is no
different from a suit against the State itself. We seeason to adopt a different rule in the present context,
particularly when such a rule would allow petitioner to circumvent congressional intent by a mere pleading device.
We hold that neither a State nor its officials acting inrtbfficial capacities are ‘persons’ under § 1983.") (citations
omitted).

11



Plaintiff's non-monetary claims require addital analysis. There are three exceptions to
the Eleventh Amendment’s guatae of sovereign immunity to states, though only one is
potentially applicable here. Ader the Supremedirt’s ruling inEx parte Younga plaintiff may
bring suit against individual &te officers acting in their official capacities if the complaint
alleges an ongoing violation of federal lawd the plaintiff seeks prospective refiéfin his
Complaint, Plaintiff seeks “an orddeclaring that the Defendarktave acted in violation of the
[United States Code],” as well as “an injunctmympelling Defendants tstop the attachment or
withholding [of] VA benefits . . to send out as | see ff8” Plaintiff's claim forretrospective
declaratory relief, rather thammospectiveelief, does not fall within thE&x parte Young
exception and is therefore begrby the Eleventh AmendméefitHowever, Plaintiff’s liberally
construed official-capacity claim agairidefendant Norwood does fall within th parte
Youngexception because Plaintiff seeks an order enjoining Defendants from the ongoing
violation of his federal rights thugh their refusal to permit him to send his VA benefits outside
EDCF during his incarceration and their failtwegpay interest on Plaintiff's inmate trust
account® Although Plaintiff's officiatcapacity claim for injunctive relief against Defendant

Norwood is not subject to dismissal for lacuisdiction under Fed. R. Civ. P. 12(b)(1), the

7 Ex parte Young209 U.S. 123 (1908). In addition to tBe parte Youngxception, a state may consent
to suit in federal court or Congress may abrogate @ stsbvereign immunity by appropriate legislation when it
acts under Section 5 of the Fourteenth Amendm8at Levy789 F.3d at 116@iting Muscogee (Creek) Nation v.
Pruitt, 669 F.3d 1159, 1166 (10th Cir. 2012)). Neither of these exceptions applies here.

% Doc. 3 at 6. Because Plaintiffpso se the Court liberally construes Plaintiff's request for injunctive
relief to pertain to both restrictioms Plaintiff's use of VA benefits while he is imprisoned and EDCF's
withholding of interest earned on those beneféposited in Plaintiff's inmate trust accousteeDoc. 3 at 4
(alleging that EDCF is “not paying interest on VA account”); Doc. 1 at 6 (alleging that “[Jinterest earned on moneys
invested under section KSA 76-175 . . . was not prorated . . . and credited to my VA accbertiasis of the
amount of money | have in the VA account tKBXOC is holding in an inmate trust fund account”).

9 Meiners v. Univof Kan, 359 F.3d 1222, 1232 (10th Cir. 2004) (“As the district court correctly held, the
claims for back pay, monetary damages, and ne¢citve declaratory religfre barred by the Eleventh
Amendment.”).

01d. (“[T]he Eleventh Amendment does not prohibit a suit in federal court to enjoin prospectively a state
official from violating federal law.”).

12



Court must also analyze whether that claimvistees Defendants’ challenge pursuant to Rule
12(b)(6). For the reasons set forth more fullipbe the Court finds that Plaintiff's official-
capacity claim against Defendant Norwood survimely to the extent that Plaintiff seeks
injunctive relief pertaining to KDO® withholding of interest eardeon Plaintiff's inmate trust
account.

B. Qualified Immunity

Section 1983 provides a cause of action ferdaprivation of rights by any person acting
“under color of any statute, ordinance, regulatmrstom, or usage, of any State or Territory . . .
" Allowing a plaintiff to seek damagesam individual-capacity suagainst the offending
parties is a vital tool for vindicating cherished constitutional riéhts certain circumstances,
however, the individual offending pguris entitled to qualifiedmmunity from damages liability
under § 1983% “Qualified immunity gives governmenfficials breathing room to make
reasonable but mistaken judgments about open legal questfiome.this end, qualified
immunity shields government officials from liability for money damages unless the plaintiff
shows (1) that the official violated a federal gtaty or constitutional righand (2) that the right
the official violated was “clearly estatfisd” at the time of the challenged condticGenerally,

for a right to be considered ctgaestablished, “there must aeSupreme Court or Tenth Circuit

42 U.S.C. §1983.

2Gomez v. Toledat46 U.S. 635, 639 (1980) (citit@wen v. City of Independeneii5 U.S. 622, 651
(1980)).

Bd.
™ Ashcroft v. al-Kidd563 U.S. 731, 743 (2011).

751d. at 735 (citingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)ee als@cott v. Hern216 F.3d 897,
910 (10th Cir. 2000).

13



decision on point, or the clearlytablished weight of authority from other courts must have

found the law to be asetplaintiff maintains.”

Qualified immunity is a defense that mustgdeaded by the defendant, but once the defendant
raises it, the burden gfoof is on the plaintiff/ Unless the plaintiff proves both prongs, the
official is entitled to qualified immunity® Courts have discretion to decide which of the two
prongs of the analysis to address fifst.

1. 38 U.S.C. §5301(a)(1)

Plaintiff alleges that by creéaty and enforcing policies thatevent him from using his

VA benefits outside the prison as he sees fifeBeéants have violated drrontinue to violate 38
U.S.C. § 5301(a)(1), which was enacted “to proteteran’s benefits against their creditors so
that the veterans themselves couldrapthe funds as they saw fit . .2 "Section 5301(a)(1)
provides, in pertinent part:

Payments of benefits due umdany law administered by the

Secretary shall not be assignabkeept to the extent specifically

authorized by law, and such payments made to, or on account of, a

beneficiary shall be exempt frotaxation, shall be exempt from

the claim of creditors, and shall nio¢ liable to attachment, levy,

or seizure by or under any légar equitable process whatever,

either before or aftaeceipt by the beneficiafyf.

To create a right enforceable under § 1983, tHertd statute at issue must meet three

conditions.

8 Clark v. Wilson 625 F.3d 686, 690 (10th Cir. 2010) (quotitig Trust Co. ex rel. Causey v. Montpya
597 F.3d 1150, 1155 (10th Cir. 2010)).

" SeeGomez 446 U.S. at 64Qibretti v. Courtney633 F. App’x 698, 699 (10th Cir. 2016).
" See al-Kidd563 U.S. at 735.

91d. (citing Pearson v. Callaharb55 U.S. 223, 236 (2009)).

8 Nelson v. Heis®271 F.3d 891, 894 (9th Cir. 2001).

8138 U.S.C. § 5301(a)(1).

14



First, Congress must have inteddiat the provision in question
benefit the plaintiff. Second, th@aintiff must demonstrate that
the right assertedly protected by the statute is not so “vague and
amorphous” that its enforcement wdutrain judicial competence.
Third, the statute must unambigufusnpose a binding regulation

on the States. In other wordsgetlprovision givingrise to the
asserted right must be couchedriandatory, rather than precatory,
terms®?

As stated in the Court’'s May 26, 2017 iMerandum and Order denying Plaintiff's
motion for a temporary restraining order or prétiary injunction, the parties have not cited and
the Court is not aware of TénCircuit case law recognizing a claim under § 1983 for an alleged
violation of 8 5301(a)(1). Hower, the Ninth Circuit found iNelson v. Heisthat a prisoner
could state a § 1983 claim for a violation of ®5@)(1) where the prisoner requested goods and
services and the prison provided those goodsandces subject to a hold on the prisoner’s
deficient account, so that the amount due woultepaid from the prisoner’s VA benefits when
they arrived® The Ninth Circuit heldhat §5301(a)(1) precludes misofficials from placing a
hold on future VA benefits to secure paymfamtgoods and servicesqeested by the prison&f.
Similarly, inHiggins v. Beyerthe Third Circuit held that § 5301(a)(1) “satisfies the conditions
set forth inBlessing v. Freestorfer creating a federal right enforceable under § 1883rhe
Higgins court found that the plaintiff allegedfSaient facts to suppdra 8§ 1983 claim where
prison officials collected a crime victims’ assessment from his VA benefits against Hi% will.

Assuming that the Tenth Circuit wouldapt a similar position with respect to the

cognizability of § 1983 claims foillaged violations of 8§ 5301 (a)(1plaintiff has still failed to

82 Blessing v. Freeston820 U.S. 329, 340—41 (1997) (citations omitted).
8 Nelson,271 F.3d at 896.

#1d.

8 Higgins v. Beyer293 F.3d 683, 690 (3d Cir. 2002).

4.
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state a claim upon which relief may be grariedause he has not gél facts that could
plausibly support a finding that Bendants have attached, levied seized his VA benefits in
violation of § 5301(a)(1). Plaifits Complaint states that Heas been forbidden from sending
and using his benefits outside EDEFAlthough Plaintiff contends théis inability to direct his
funds as he sees fit amounts to an attachmennt, ée seizure, the benefits in his account are
being held for his exclusive benefit and KD@Qlicy set forth in IMPP 04-106A specifically
prohibits those benefits from being usedpay fines, fees, or other paymefitdinlike in
NelsonandHiggins Defendants here have taken no speeciftion against the VA benefits in
Plaintiff's inmate account. Accoirthly, Plaintiff has failed to allge a violation of his federal
statutory right to be free from the attachmémty, or seizure of his VA benefits. Having found
that Plaintiff has not alleged the violation diealeral statutory righthe Court need not reach
the second prong of the qualified immunity as&, which examines whether the right in
guestion was clearly established at the tim#nefchallenged conduct. Defendants’ motion to
dismiss is granted as to Plaintiff's officiahd individual-capacitglaims arising under §
5301(a)(1).
2. Due Process

Liberally construed, Plaintiff €omplaint appears to allegeattDefendants have violated
his procedural due process rights under thetEenth Amendment, and/or his substantive due
process rights, by failing to timely notify him bis receipt of VA benefits, depositing those
benefits in his inmate trust account withbig consent, and enforcing KDOC policies that

prohibit Plaintiff from sending moriéhan $40 per pay period outside ED¥FThe Fourteenth

8 Doc. 3 at 4.
8 Doc. 11-5 at 3.
8 Doc. 1 at 4-6; Doc. 3-1 at 11-12.
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Amendment applies to the Statand guarantees procedutaéprocessonly for deprivation of
“life, liberty, or property.®® When evaluating a procedurhle process claim, the court
considers (1) whether the imttlual possesses a protectedriest to which due process
protection is applicablgnd (2) whether the individual has bedforded the appropriate level of
process” In the prison context,

[W]hether a liberty or property intest is at stake should be based

on the test described [liie Supreme Court] i8andin v. Connor

515 U.S. 472 (1995). Under thastea deprivation of a property

or liberty interest must impose an “atypical and significant

hardship on the inmate in relati to the ordinary incidents of

prison life.”®?

Tenth Circuit case law is ndefinitive on what sources @imate income, if any, may
give rise to a protected propgrhterest and under what ainmstances. Following the Supreme
Court’s ruling inSandin the Tenth Circuit has held thapasoner lacked a protected property
interest in a money order senthim by another prisoner's mothérThe Tenth Circuit reached
that conclusion because the plaintiff “presentedvidence or authority for the proposition that
[being deprived of a contraband money order$ aa ‘atypical and significant hardship’ that
subjected him to conditions much different frémse ordinarily experienced by inmates serving

their sentences in the customary fashitnih other cases, the Tenth Circuit has assumed

without deciding that inmates do have a propertsrest in the funds itheir inmate accounts.

% y.S. Const. amend. X1V, § 1.

1 Reedy v. WerholtNo. 10-3155-JWL, 2011 WL 9174 at *3 (D. Kan. Jan. 3, 2011) (cEaguglia v.
City of Albuquerqued48 F.3d 1214, 1219 (10th Cir. 2006).

%2 eek v. HeimgartneiNo. 15-3017-SAC-DJW, 2016 WL 9441463 at *2 (D. Kan. June 21, 2016)
(underling in original) (citingsandin v. Conngis15 U.S. 472, 484 (1995)) (other internal citations omitted).

9 Steffey v. Ormani61 F.3d 1218, 1221-23 (10th Cir. 2006).
%|d. at 1222 (citingSandin 515 U.S. at 484).

% See Clark v. Oakleys60 F. App’x 804, 808 n.1 (10th Cir. 2014) (noting in dicta that inmates “may” have
property interest in their prison accounBjirnett v. Leatherwoqd57 F. App’x 739, 742-43 (10th Cir. 2014)
(assuming a possible property interest in a minimal prison fikie){more v. Hil] 456 F. App’x 726, 729 (10th Cir.
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Thus, the existence of a protecf@dperty interest in inmate trust accounts is an issue that has
not been squarely decided in the Tenth Cir€uidowever, this ambiguity in the law matters
little here, since Plaintiff's suitvolves VA benefits deposited ms inmate trust account and it
is well established that “[ajeteranhas a constitutionallgrotectedpropertyinterest in
entitlement to VA disabilitppenefits.®’

Although the Court finds that posers have a protected profyenterest in VA benefits
guaranteed to them under federal law, the Calgp finds that a prisoner has no protected
interest in thecurrent useof those funds. KDOC policy requires that “[when an offender
possesses money at the time of admissiora@ives money thereafter, the money shall be
placed in an individual trust account wiittthe Department’s Inmate Trust Funds.As set
forth above, Plaintiff's VA benefitare being held in his inmateist account for his exclusive
benefit and are specifically protected from th@asition of fine, fees, asther levies pursuant to
KDOC policies and proceduréd.The parties have not cited, nor has the Court found, Tenth
Circuit case law addressing whether a prisoneal@stected interest icontrolling the use of
his or her funds during incarceration. The The@trcuit has held, however, that there is no

deprivation of due process ete inmates are forced $avel0% of funds redeed from outside

2010) (same)Sperry v. WerholtZ321 F. App’x 775, 779 (10th Cir. 2008We assume, without deciding, that
[plaintiff] had a protected propigrinterest in the money he received from outside of KDOGE¥; alsd_arkin v.
Werholtz No. 07-3325-SAC, 2008 WL 852126 at *3 (D. Kan. March 28, 2008) (assuming without deciding that an
inmate has a property interest in funds from outside sources).

% Leek v. Miller No. 16-3225, 2017 WL 2459812 at *5 (10th Cir. June 7, 2017) (statingthiealiatv in
this circuit is not clearly establistievhether a prisoner has a proteqtegpertyinterestin his prison accounts.”);
Clark v. Wilson 625 F.3d 686, 691 (10th Cir. 2010) (in context of qualified immunity analysis, finding that prisoner
had no “clearly established” protected property right in his prison trust accoijetha v. Patterson507 F. App’x
807, 810 (10th Cir. 2013) (“We have not determined whether an inmate has a propertyimtengtst held in a
prison account) (citing Clark, 625 F.3d at 691-92).

97 Morris v. Shinseki26 Vet. App. 494, 508 (2014) (citif@ushman v. Shinseli76 F.3d 1290, 1298
(Fed. Cir. 2009)see also Cushmah76 F.3d at 1298 \We conclude that . . . entitlementtienefitsis aproperty
interestprotectedby the Due Process Clause . .. .")

% Doc. 10-5 at 2.
% Doc. 11-5 at 3.
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sources® Further, the similar case Bbstic v. Dohrmayi® cited by Defendants, is instructive.
In that case, as here, a prisobssught suit under § 1983 and §5301(ajf1)TheBostic
plaintiff alleged that prisonficials violated hisstatutory and constitional rights through
prison policies that (1) prohibited him fromespling more than $30 per month at the prison
commissary while he was indebted to the prisomtdudisciplinary finesand (2) required that
his VA benefits be deposited intoreserve account that was not subject to the imposition of
prison or other fine¥”® The court held that:

Although Bostic has a property imgst in his VA benefits and

other funds in his inmate trusccount, there is no protected

interest in the currenise of those funds. Accordingly, Bostic has

failed to show he was depriveaf a protected interest. The

placement of Bostic’'s VA benefits in a reserve account does not

deprive him of those funds or litrhis access to them. On the

contrary, the reserve accountofacts the VA benefits from the

claims of creditors and previsn deprivation by garnishment,

attachment, or any other collemti action. There is no deprivation

that implicates the due process clati%e.
TheBosticcourt further held that t]he restrictions ODOC placed on Bostic’s spending
privileges do not deprive him of a protected @ty interest. It is a temporary limitation on

Bostic’s current use of funds posted to his iterteust account. An inmate has no protected

interest in the auwent use of funds!®® The Court finds that as Bostic Plaintiff here has no

190 seeSperry v. Werholt821 F. App’x 775, 779 (10th Cir. 200%ee alsd.arkin v. WerholtzNo. 07-
3325-SAC, 2008 WL 852126 at *4 (D. Kan. March 28, 2008) (finding no violation of due process where plaintiff
was forced to save 10% of money acgdifrom outside sourcéecause “the money still lsmgs to the plaintiff,
and will benefit either him or his estate. He has thus not been permanently deprived of the value afjthe mon
but is merely denied the use of a small percentage ofitiney given to him during his period of incarceration.”)

101 Bostic v. DohrmanNo. CV-10-315-JO, 2013 WL 786126 (D. Or. Feb. 28, 2013).

10214, at *1.

103 |d

1941d. at *2 (internal citations omitted) (citingyard v. Ryan623 F.3d 807, 813 (9th Cir. 2010)).

105 Id
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protected interest ioontrolling the use of his VA benefits whilee is incarcerated at EDCF and,
therefore, fails to state a claim for a @tbn of his procedural due process rights.

Plaintiff also fails to state a substantive gwecess claim. “Aorison regulation does not
violate a prisoner’s substantive domcess rights unless the jpnmer proves that the regulation
lacks a ‘rational relation to legitimate penological interest8."When an individual is
incarcerated, such confinement necessarilyiregtithe withdrawal or limitation of many
privileges and rights, a retréan justified by the onsiderations underlying our penal systéfif.”

In this case, KDOC policies amalocedures limiting the amount of money that inmates can send
outside the prison serve legitimatenological interests, such @®moting the safety of those
within prison facilities, preventing inmate®i conducting illicit busiess outside the prison,

and conserving an inmate’s resources to assibtreentry into the community at the conclusion
of his or her sentenc& Such “[l]imitations on inmatesise and receipt of money while in

prison are ordinary incidents of prison lifedaare well within the bounds of what a sentenced
inmate may reasonably be expected taenter as a result diis or her conviction®® Because
KDOC policies prohibiting Plaintiff from sendingoney outside EDCF in excess of $40 per pay
period are rationally related to legitimate pagital interests, Plairifihas failed to state a

substantive due process claim.

1% Reedy v. WerholtNo. 10-3155-JWL, 2011 WL 9174 at *2 (citi@yerton v. Bazzett&39 U.S. 126,
132 (2003)).

197 sandin v. Conngi515 U.S. 472, 485 (1995) (quotidgnes v. N.C. Prisoners’ Labor Unioimc., 433
U.S. 119, 125 (1993)).

198 gee Steffey v. Ormadi61 F.3d 1218, 1222 (10th Cir. 2006) (finding legitimate penological interest
behind Oklahoma prison polidiaat prevented inmate froreceiving money from anothexmate’s family member,
where interest wagteventing inmates from using their family members to pay off their drug, gamblatgear
debts to fellow inmates, or from extorting money from an inmate's family with threats of hatt8e v.
Simmons85 P.2d 216, 219-220 (Kan. Ct. App. 2004)dfing KDOC had legitimate rationale for enforcing
mandatory 10% savings policy where purpose of such policy was to make money available to inmzite upon
release and to restrict the “free flowafrrency within the prison system.”).

19 5ee Larkin v. WerholtNo. 07-3325-SAC, 2008 WL 852126 at *4 (D. Kan. March 28, 2008).
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Having found that Plaintiff has failed to allefgets that would plaukly give rise to a
cause of action for the deprivation of his duegess rights, the Court anagain need not reach
the second prong of the qualified immunity asé&, which examines whether the right in
guestion was clearly established at the tim#hefchallenged conduct. Plaintiff's due process
claims against Defendants, in bdheir official andndividual capacitiesare dismissed.

3. Takings Clause

Based on a liberal construction of Plaintiff's Complaint, it appears that Plaintiff is
alleging that he has been deprived of his priype violation of the Fifth Amendment Takings
Clause due to restrictions on his ability to bseVA benefits as he sees fit and KDOC's failure
to pay interest on hismate trust accourit’ The Takings Clause of the Fifth Amendment
provides that private property shall not “bkem for public use, whtout just compensatiort
and is made applicable to the ®&athrough the Fourteenth Amendm¥AtLike due process
claims, takings claims require a “fbty cognizableproperty interest® Further, “[a] party
challenging governmental action@s unconstitutional taking beaassubstantial burden’ and we
evaluate a regulation’s constitutionality by examining ‘the justice and fairness of the
governmental action.***

To begin, with regard to the restrictioplsiced upon Plaintiff's spending of VA benefits
outside EDCF while he is incarcerated, the €éuods that Plaintifhas not alleged a taking

within the meaning of the Fifth Amendmergdause those benefitedreing held for his

19poc. 1 at 6Doc. 3-1 at 11.
111y.s. Const. amend. V.

12 Ellibee v. Simmon201 F. App’x 612, 616 (10th Cir. 2006) (citihingle v. Chevron U.S.A. InG44
U.S. 528, 536 (2005)).

13 McCarthy v. Middle Tenn. Elec. Membership Coa86 F.3d 399, 412 (6th Cir. 2006).

M4 Taylor v. Sebeliusl89 F. App’x 752, 758 (10th Cir. 2006) (citiRittsburg Cty. Rural Water Dist. No.
7 v. City of McAleste358 F.3d 694, 718 (10th Cir.2004)).
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exclusive benefit and have not been and n@tybe appropriated by Defendants for any reason
under federal law and KDOC policies and praged. Under IMPP 04-106A, VA benefits are
expressly shielded from the coltem of “fines, fees or payments$'® and Plaintiff is free to

make purchases from his VA benefits insideghson at his discretionDefendants’ refusal to
permit Plaintiff to send more than $40 per pay pedotsideEDCF per KDOC policies and
procedures does not amount to an unjushtakinder the Fifth Amendment because nothing is
being taken.

The issue of interest earned on Plaingiffimate trust account, on the other hand,
requires further analysis. Defendants argueRkantiff has no protectable property interest in
the interest earned on his inmate trust account or, if Plaintiff does have such an interest, that it is
merely “a limited property right that does nagger the applicability of the Fifth Amendment
given the penological conteitthas been afforded in** Defendants acknowledge a circuit split
on this issue, pointing out that the First, Fbuand Eleventh Circuits have found that prisoners
do not have a protectable propdriterest in the interest gera¢ed by their inmate accounts,
while the Ninth Circuit has helithat a state’s failure to paytérest on inmate accounts is an
unconstitutional taking within th@eaning of the Fifth Amendmett.

In this case, the Court’s analysis is simptifby the fact that Kesas statutory law on
state institutions and agencies expressly provides that:

The chief administrative officer oéach institution shall designate an

officer or employee of thenstitution to be in chargef the trust funds to

which this act applies. The person so designated shall have custody and

charge of all moneybelonging to and held by the institution for the

use and benefit of each individual who is a student, client, member,
patient or inmate of the instituton. The person so designated shall

15poc. 11-5 at 3.
18poc. 15 at 17.
"7 Doc. 15 at 15-18.
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deposit such moneysy one or more interest-bearing accounts in a

bank, savings and loan association or federally chartered savings bank
which bank, association or savégoank is insured by the federal
government or an agency thereof,iovested in a &dit union which is
insured with an insurer or guarantee corporation as required under K.S.A.
17-2246, and amendments thereto andesignated by the pooled money
investment board. Such moneys |sh@onstitute a patient trust fund,
inmatetrust fund or other trust fund as the case maye.

K.S.A. 8 76-175(b) further provides that “[ijne=t earned on moneys irsted under this section
shall be regularly prorated according to praged approved by the director of accounts and
reports andredited to the individual patient, inmate or other account on the basis of the
amount of money each patient, inmate or other person hasin thetrust fund.”**°
Additionally, the applicable KDOC regulati, IMPP 04-103D, provides that “[immediately
upon the close of the monthly interest earning perigey est earned on the Inmate Trust
Fund less the applicable bank service fee shall be credited to each active account . . . ."*?°

To date, Tenth Circuit case law has not addres$edher prisoners in the State of Kansas have
a property interest in the interestrned on their inmate accounts, andRinst, Fourth, and
Eleventh Circuit cases cited by Defendantsdisgnguishable because they do not involve

express state statutory languagguigng that interest earned beedited to individual prisoners

“on the basis of the amount of money each inmate . . . has in the trust furfd”” Because

18K S.A. § 76-173 (emphasis added).
19K S.A. § 76-175(b) (emphasis added).
2 Doc. 10-5 at 4.

121K S.A. § 76-175(b). The First, Fourth, and Eleventh Circuit cases upon which Defendants rely do not
involve state statutes mandating the payment of interest to individual inmates on pro rat&d®¥isung v. Wall
642 F.3d 49, 54 (1st Cir. 2011) (“The statute is silent . . . on the subject of injewWashlefske v. Winstpa34
F.3d 179, 185 (4th Cir. 2000) (finding no property right to interest where gogestite statute “vests the right to
control such interest or income in prison authorities” rather than pris@ieens v. Ala. Dept. of Corr381 F.3d
1064, 1069-70 (11th Cir. 2004) (finding no property interest where “Alabama statutes are silent as to what is to
become of any interest earned” and noting that “[a]lthough common law does not vest [plaintiff] with a property
interest in the interest on his account, Alabama could still have created property interest by enacting a statute,
adopting a regulation or implementing dipp”). Defendants also refer fetrick v. Fields103 F.3d 145 (10th
Cir. 1996), an unpublished Tenth Circuit decision finding no property right iregttearned on an inmate’s
account. This case is likewise distirgfuible because the court looke®tdahoma law to define plaintiff's
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Kansas statutory law entitles Riaff to earn interest on hismmate trust account, this Court—
unlike courts in other circuits finding no pectable property interestneed not examine the
extent to which inmates enj common-law property right? The Court finds that Plaintiff has
a protectable property interest in the ing¢igenerated from his inmate trust account.
Defendants argue that even if Plaintiff has @tgetable property interest, his right to the
interest earned on his accountasntingent upon [interest] amoting to no more than the cost
of the administration fees,” and that theraastaking where the cost of administering trust
accounts for the prison population at large exceegladigregate amount of interest earned by all
prisoners®> Defendants contend that Plaintiff's Tags Clause argument must fail because “the
plaintiff is challenging a policyhat does not withhold interestédpool it for the use of anyone
or any entity. The only reason interest is withhieldecause the fees in administering the trust
fund exceed the interest paitf* The Court disagrees with Defgants’ position that the use of
Plaintiff's earned interest to pdbank maintenance fees for giiéson population as a whole does
not amount to a “public use” within the meagiof the Fifth Amendment. Although Defendants
contend that this case does not “implicatela tiiat withholds interest to serve a common
purpose,*? Defendants do not adequately explain libevuse of one inmate’s interest to pay
bank maintenance fees for other inmates—tithe State would otherwise have to pay—does

not constitute a public use. #ncase similar to this one, thinth Circuit found a taking for a

interest, and “[t{lhe Oklahoma statutes governing the administration of an inmate’s drenarashatory savings
accounts clearly do not require irgst earned on those accountbeéocredited to the inmateld. at *2.

1225ee Bd. of Regents of State Colleges v.,ROU.S. 564, 577 (1972) (“Property interests, of course,
are not created by the Constitution. Rather they aréecread their dimensions are defined by existing rules or
understandings that stem from an independent source such as state law—rules or understandings thatisecure certa
benefits and that support claims of entitlement to those benefits.”)

12Doc. 15 at 17-18.

1241d. at 18 (citing Doc. 3-1 at 14).
251,
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public use where a provision of the Californian&eCode provided that interest earned on
inmate accounts be allocatedan inmate welfare funt#® The Ninth Circuit explained that
where interest earned on inmate accounts is beed mgthe State “for thigenefit of the entire
prison population**’ that use is a public use and the State perpetuates a taking within the
meaning of the Takings Clause. In this caseOKI»s use of Plaintiff'ssarned interest to help
defray the cost of maintaining accounts for ofresoners likewise amouwsto a public use.
At one time, Plaintiff here had more th&8,000 in his inmate trust account, an amount

that likely exceeds the balance in many otheate accounts by a significant mar&ih.
Plaintiff argues that to determine whether Defetslarse of his earned interest to pay bank fees
for the larger prison population “constitata taking without just compensation, an
individualize[d] assessemt of net interest earned on thdiindual plaintiff's inmate trust
account is required® Plaintiff states that “Defendargsibmit no evidence demonstrating what
the interest earned on Plaintiff's inmate trust account WasThe Court agrees that such an
accounting is necessary to determine whethan#ff has suffered a taking without just
compensation under the Fifth Amendment. As the Ninth Circuit has stated:

For takings purposes . . . the raat inquiry is not the overall

effect on the fund administration bwhether any of the individual

inmates themselves have been deprived of their accrued interest.

The government is not absolved of its constitutional duty to pay
“just compensation” to an individual whose property has been

126 Schneider v. Cal. Dept. of Cor45 F.3d 716, 720 (9th Cir. 2003ke also Mcintyre v. Bay,e339
F.3d 1097, 1101 (9th Cir. 2003) (“[I]t is clear that by transferring the interest earned on the pooled resfibhejes of
prisoner’s property fund to the offenders’ store fund to be expended ‘for the welfarenafitidfeall offenders,’
[the Nevada statute] does effedtansfer of the interest earnedrn the prisoners to the state.”).

127 Schneider345 F.3d at 720 (citinBrown v. Legal Found. of Wasi538 U.S. 216, 217 (2003) (holding
that “a law requiring that the interest on . . . fundsréesferred to a different owner for a legitimate public use
could be ger setaking requiring the payment of ‘just compensation.™)).

122 Doc. 13-1 at 4.

12Dpoc, 18 at 11.
18304,
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taken for public use merely because the same government has
benevolently conferredalue on another affected property owner.
Indeed, even if the total costs of operating a pooled fund outweigh
the total interest generated, individual account holders in that fund
are not precluded, on @oper showing, from enjoyment of their
constitutionally progcted property rights™
The Court finds that in this case, “there réamsahe fundamental questidor takings purpose of
whether [thisndividual inmate was deprived of any net interést.”

Having addressed the first prong of the quediimmunity analysis with respect to
Plaintiff's Fifth Amendment Takings Clausegament, and having foundahan accounting of
Plaintiff's interest earned compared witls share of the bank mméenance fee would be
required to determine whether Defendants haskated the Takings Clause, the Court now turns
to the second prong of the qualdienmunity test, which examineghether the right the official
violated was “clearly establishedt the time of the challengedrduct. Given the lack of Tenth
Circuit case law and the circuit gplihe Court finds that Plaintif§’ property interest in interest

generated by his inmate trust account was notlgleatablished at the time of the challenged

conduct™®® Accordingly, Defendants are entitledgoalified immunity with respect to

1813chneider345 F.3d at 721.

1321d. at 720 (emphasis in originaee also Mclintyre v. Baye339 F.3d 1097, 1101 (9th Cir. 2003)
(“What is not clear on the record before us . . . is whidhieeinterest earned by Mcintyre’s principal is exceeded by
his share of the costs of administering the prisoners’ personal property fund. fGimetion, however, is precisely
what we need to know in order to determine whethedtfector has taken Mclintyre’s interest without just
compensation.”)Roop v. RyarNo. CV-12-0270-PHX-RCB (JFM), 2013 WL 3155402 at *3 (D. Ariz. June 20,
2013) (recognizing the holdings Bfcintyre andSchneideand finding that ftjo determine whether such action
constitutes a taking without just compensation, an indiViké assessment of net interest and just compensation is
required; the court must examine whettie interest earned on the indivitlpkaintiff's inmate trust account is
exceeded by his share of the costs of adnenigj the personal inmate trust account.”) (citBapneider345 F.3d
at 720-21).

1335ed eek v. HeimgartneMNo. 15-3107-SAC-DJW, 2016 WL 9441463 at *2 (D. Kan. June 21, 2016)
(stating that “[a}ight is clearly established when it is ‘sufficientiear that every reasonable official would have
understood that what he is doing violates that right. . . . In other words, existing precestdmive placed the
statutory or constitutional question beyond debate.”) (ciRegchle v. Howardsl32 S. Ct. 2088, 2093 (2012)).
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Plaintiff's Fifth Amendment claim againthem in their individual capacitiéd® However,
gualified immunity does not res@ Plaintiff's official-capaty claim against Defendant
Norwood for injunctive relief pertaing to the payment of interesérned on Plaintiff's inmate
trust account, and that claim remains.
C. Supremacy Clause
Although not alleged in his Complaint, Plaihraises a Supremacy Clause argument in
his Opposition to Motion to Dismigg> He contends that “th€ansas Department of
Corrections General Orders (G8gction number 02-103, and Kansas Department of Corrections
Internal Management Policy and ProcedureRRM section 04-103D and 11-101 is in conflict,
and void under the Supremacy Clause, if itd$ass an obstacle to the accomplishment and
execution of the purpose and objective of CongréSst enacting § 1983. Plaintiff does not
specify precisely which provisigrof these policies violate the Supremacy Clause and in what
way, but the Court liberally construes hikeghtions to concern the $40 per pay period
restriction on funds sent outside EDCF.
The Supremacy Clause reads:
This Constitution, and the Laws thfe United States which shall be
made in Pursuance thereof; aaltl Treaties made, or which shall
be made, under the Authority tthe United States, shall be the
supreme Law of the Land; and the Judges in every State shall be

bound thereby, any Thing in the Constitution or Laws of any State
to the Contrary notwithstandirg’

134T0 the extent that Plaintiff is also asserting a grocess argument with resp to the deprivation of
interest earned on his inmate trust account, the Court notes that the outcome would be the sdneequadiéed
immunity analysis because, at the tioiehe challenged conduct, there washimading precedent establishing that
Defendants’ conduct violateadprotected property right.

135 Doc. 18.
1381d. at 10.
137U.S. Const. Art. VI, cl. 2.
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Thus, the Supremacy Clauggjuires courts to “najive effect to state l@s that conflict with
federal laws.**® The Supremacy Clause does not createprivate federal rights, nor does it
create a private right of actidf. However, when an individuahn assert a federal substantive
right that would be infringed upon by state riagjon, “the court may issue an injunction upon
finding the state regulaty actions preempted® A state law that conflicts with a federal
statute is void under the Supremacy Clause #tdhds as an obstacle to the accomplishment and
execution of the full purposes and objectives of CongréssSince the Court assumes here that
the Tenth Circuit would recogniZ1983 claims for alleged violams of § 5301(a)(1), the Court
will analyze whether the KDOC regulations a&use infringe upon Plaintiff's right to his VA
benefits under that statute.
Plaintiff appears to primarily complain tife spending restriction set forth in IMPP 11-

101, which establishes a $40 limit on outgpfunds with several exceptiotf$. One of those
exceptions states that “[u]pon recommendatiothefunit team and approval of the warden or
designee, offenders assigned to private strguminimum wage) or those who receive
government benefits may be authorized, on dividual basis, to send out funds in excess of
$40.00 per pay period limit** IMPP 04-103D further provides that:

An offender may be required ®ubmit evidence that the entity

identified to receive funds pethe withdrawal request is a

legitimate entity and that the rids will be utilized for the
designated purpose. This may include submitting evidence from

138 Armstrong v. Exceptiwal Child Ctr., Inc, 135 S. Ct. 1378, 1383 (2015) (citigobons v. Ogder
Wheat. 1, 210, 6 L.Ed. 23 (1824)).

139 safe Streets Alliance v. Hickenloop@59 F.3d 865, 900 (10th Cir. 2017) (citiAgmstrong 135 S. Ct.
at 1383).

140 Armstrong,135 S. Ct. at 1384 (citingx parte Young209 U.S. 123, 155-56 (1908)).
11 Hines v. Davidowitz312 U.S. 52, 67 (1941).

2Doc. 10-6 at 9.

“*Doc. 10-6 at 10.
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the vendor, such as a sales taxstgtion certificateto show that
the vendor is properly conducting busin&¥s.

Thus, although Plaintiff allegeékat KDOC's regulations prohitohim from sending more than
$40 outside EDCF, this does not appear to heebnaccurate. Rather, Plaintiff's spending
requests are subjecteview by prison officials, who magquire certain types of verifying
documentation.

Regardless of whether IMPP 11-101 and 04ELP8ohibit Plaintiff from sending money
outside the prison in excess of $40 per payogetthe Court finds that KDOC's policies do not
conflict with 8 5301(a)(1) in violation of theupremacy Clause because they do not impose an
attachment, levy, or seizure of Plaintiff’'s VA benefits. In fact, Plaintiff's VA benefits are being
held for his exclusive benefind KDOC's policies specifically shigthem from being used to
satisfy any fines, fees, or other payméfitsThis case is distinguishable from tHiggins case,
where the Third Circuit found that a New Jersggtute providing for the collection of a crime
victims’ assessment from inmate accounts was tmwitle extent that @llowed prison officials
to deduct funds derived from VA beneftf§. TheHiggins court held that the New Jersey statute
had “created a creditor-debtotatonship between a person coneittof the crime . . . and the
[Victims of Crime Compensation Boartlat is enforceable by a court ordéf'in violation of
85301 (a)(1), which provides benefitsat shall be “exempt from ¢éhclaim of creditors, and shall
not be liable to attachment, levy, or seizureobynder any legal or egable process whatever,

either before or afteeceipt by the beneficiary:*® Here, EDCF has no creditor claim against

1%4Doc. 10-5 at 4.

5Doc. 11-5 at 3.

148 Higgins v. Beyer293 F.3d 683, 693 (3d Cir. 2002).
1471d. at 692.

14838 U.S.C. § 5301(a)(1).
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Plaintiff, and may not acquire or enforce anglsalaim against Plaintiff's VA benefits pursuant
to its own policies. The Court finds no vittm of the Supremacy Clause in this case.
V.  Conclusion

This Court lacks subject matter jurisdictionhear Plaintiff's offcial-capacity claims
against Defendants for monetary damages anaspactive declarativelref, and those claims
are therefore dismissed. Rifif's individual-capacity clans against Defendants for the
violation of his federal statutory rights und& U.S.C. 8§ 5301(a)(1) drhis due process rights
under the Fourteenth Amendment are also diswhiggefailure to state a claim upon which relief
may be granted. With regard to Plaintiff’'s Fifth Amendment Takings Clause claims, those
claims are dismissed as to all Defendants éir tindividual capacitiesn the basis of qualified
immunity. However, Defendantsiotion to dismiss is denied as to Plaintiff's official-capacity
claim against Defendant Norwoodeking injunctive relief from EDF’s failure to pay interest
on Plaintiff's inmate trust accotuwithout an individual accounting of interest accrued versus
bank fees owed.

IT ISTHEREFORE ORDERED BY THE COURT that Defendant’s Motion to
Dismiss (Doc. 14) igranted as toPlaintiff’s official-capaciy claims against Defendants
Heimgartner and Donlegy anted as to Plaintiff's individual-capacity claims against all
Defendants, bulenied as to Plaintiff’s official-capacitglaim against Defendant Norwood for
injunctive relief from EDCF’s polig of not paying interest eagd on Plaintiff’'s inmate trust
account.

IT1SSO ORDERED.

Dated: September 27, 2017
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S/ Julie A. Robinson
JULIE A. ROBINSON
UNITED STATES DISTRICT JUDGE




