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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

TRACY EUGENE MCKEE,
Plaintiff,
V. CASE NO. 16-3202-SAC
FRANK DENNING, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Tracy Eugene McKee is herebyjuired to show good cause, in writing, to the
Honorable Sam A. Crow, United StatDistrict Judge, why this caskould not be dismissed due
to the deficiencies in Plaintiff’'s Contgint that are discussed herein.
|. Natureof the Matter beforethe Court

Plaintiff brings thispro secivil rights action pursuant to 42 U.S.C. § 1983. The Court
granted Plaintiff leave tproceed in forma pauperis. Plainaserts that his constitutional rights
have been violated during the prosecutionstate criminal charges in Johnson County and
Wyandotte County. Plaintiff claimhat the state court actedtmout jurisdiction because of a
failure to bring his case to trial within the 188y time period set forth in K.S.A. 22-4303 for the
disposition of detainers.

Plaintiff alleges that he entered the Migss Department of Corodions on January 26,
2015, serving a ten year sentence. Plaintéfiftwo requests for disposition under the IADA,
one in Johnson County on April 20, 2015, and on&Vyandotte County on April 24, 2015.

Wyandotte County deputies tgported Plaintiff from Missuri to Wyandotte County on
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March 16, 2016, in Case No. 15CR292. RI#irresolved his case on October 30, 2015.

Plaintiff was held for transport tdohnson County on November 11, 2015, for his
appearance in Case No. 15CR110. Plaintiff aliethat this was more than 185 days after his
request for disposition. Plaintiff filed a moi to dismiss on December 4, 2015, and the motion
was denied at a hearing on Janu&r2016. At the hearing, the State argued that the time period
was tolled while he was being held in Wyand@unty. Plaintiff alleges that an extension of
time was not granted for “good cause shbwas authorized by statute.

Plaintiff alleges denial of his Decemk#015 parole opportunity; unlawful incarceration
due to a violation of his spég trial rights; wrongfulincarceration due to denial of prison
rehabilitation programs; breach of detainer agrent; and denial of his freedoms under the 5th,
6th, 8th and 14th Amendments to the Constitution and the IADA.

Plaintiff alleges as Count | that the state court lost jurisdiction dtreetaiolation of the
IADA and the 5th, 6th, 8th, and 14th AmendmentthoUnited States Cotitsition. As Count I,
Plaintiff alleges unlawful detainment and illegatarceration due to the violation of the IADA
and the 5th, 6th, 8th, and 14th Amendments tdJihiged States Constitution. Plaintiff names as
Defendants Frank Denning, Johnson Cgutieriff, and Steven J. Obermeier, District Attorney.
Plaintiff's request for relief incldes: dismissal of Case No.(R110 with prejudice; immediate
transport to the Missouri Departmteof Corrections; and monetary compensation for the time he
was incarcerated in Johnson County.

The Court has examined the dockets inrRiffis cases in the Johnson County District
Court, the Kansas Court of Appeals, and the Kansas Supreme Court. Plaintiff fled a mandamus
action (Case No. 115095) in the Kansas Supr@wourt on January 20, 2016, and it was denied on

September 6, 2016. It appears that on Novehp2016, Plaintiff pleaded gty to one count in



Case No. 15CR110 in Johnson County District Gaamd the other two counts were dismissed.
Plaintiff appealed on November 23, 2016, arel Ktansas Court of Appeals (Case No. 117071)
affirmed on July 19, 2017.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonennigaekef against a
governmental entity or an officer or an empm@eyof a governmental entity. 28 U.S.C. § 1915A(a).
The Court must dismiss a complawr portion thereof if a plaintiff has raised claims that are
legally frivolous or malicious, that fail to stageclaim upon which relief may be granted, or that
seek monetary relief from a defendant wharsiune from such relief. 28 U.S.C. § 1915A(b)(1)-
2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by the
Constitution and laws of the United States, amast show that the alleged deprivation was
committed by a person acting under color of state laW/ést v. Atkins487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jacksqn973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.” Erickson v. Pardusb51 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as triederson v. Blaket69 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegatinr@sscomplaint, however true, could not raise
a claim of entitlement to relief,” dismissal is appropriatell Atlantic Corp. v. Twomb}y650
U.S. 544, 558 (2007).

A pro se litigant’'s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be basddadll v. Bellmon 935 F.2d 1106,

1110 (10th Cir. 1991). “[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitlement to



relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly 550 U.S. at 555 (citations omiffle The complaint's “factual
allegations must be enough to raise a righet®f above the speculativevel” and “to state a
claim to relief that is plausible on its faceld. at 555, 570.

The Tenth Circuit Court of Appeals has explaifight, to state a claim in federal court, a
complaint must explain what each defendant did todtbeseplaintiff]; when the defendant did it;
how the defendant’s action harmed [the plaintifhd, what specific legal right the plaintiff
believes the defendant violated Nasious v. Two Unknown B.I.C.E. Aged82 F.3d 1158, 1163
(10th Cir. 2007). The courtwill not supply additional factal allegations to round out a
plaintiff's complaint or construct adal theory on a platiff's behalf.” Whitney v. New Mexi¢o
113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out ththe Supreme Court’s decisions Twomblyand
Ericksongave rise to a new standard of evifor 8 1915(e)(2)(B)(ii) dismissalsSeeKay V.
Bemis 500 F.3d 1214, 1218 (10th CR007) (citations omittedsee alsdSmith v. United States
561 F.3d 1090, 1098 (10th Cir. 2009As a result, courts “look to ¢éhspecific allgations in the
complaint to determine whether they #aaly support a legal claim for relief."Kay, 500 F.3d at
1218 (citation omitted). Under this new stand&adplaintiff must ‘nudge his claims across the
line from conceivable to plausible.”Smith 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely be true,” but rather refers “to the scope of the allegations in a
complaint: if they are so general that theycompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged Jhidaims across the line from conceivable to
plausible.” Robbins v. Oklahom&19 F.3d 1242, 1247 (10th Cir. 2008) (citihgombly 127 S.

Ct. at 1974).



1. DISCUSSION

The Court was prohibited from hearing Plditgiclaims during the pendency of his state
court case underounger v. Harris401 U.S. 37, 45 (1971). “Théoungerdoctrine requires a
federal court to abstain from hearing a case @her. (1) state judiciglroceedings are ongoing;
(2) [that] implicate an important state interemtd (3) the state proceedings offer an adequate
opportunity to litigate federal constitutional issueBuck v. Myers244 F. App’x 193, 197 (10th
Cir. 2007) (unpublished) (citing/innebago Tribe of Neb. v. Stoyd@#l F.3d 1202, 1204 (10th
Cir. 2003);see also Middlesex Cty. Ethics Comm. v. Garden State Bar, A83'1U.S. 423, 432
(1982)). “Once these three conditions are,ny@unger abstention ison-discretionary and,
absent extraordinary circumstances, ardistourt is required to abstain.Buck 244 F. App’x at
197 (citingCrown Point I, LLC v. Intenountain Rural Elec. Ass 1319 F.3d 1211, 1215 (10th Cir.
2003)).

Kansas undoubtedly has an important interesénforcing its criminal laws through
criminal proceedings in the state’s courtd re Troff 488 F.3d 1237, 1240 (10th Cir. 2007)
(“[S]tate control over criminal justice [is] a lynchpin the unique balance of interests” described
as “Our Federalism.”) (citinyounger 401 U.S. at 44). Likewise¢he Kansasaurts provided
Plaintiff with an adequate fam to litigate his constitutiohaclaims by way of pretrial
proceedings, trial, and direct appeal aftenviction and sentence, as well as post-conviction
remedies. See Capps v. Sullivah3 F.3d 350, 354 n.2 (10th Cir. 1993F]ederal courts should
abstain from the exercise of .jurisdiction if the issues raised . may be resolved either by trial
on the merits in the state court or by otheajkable] state procedures.”) (quotation omitte§ee
Robb v. Connollyl11l U.S. 624, 637 (1984) (state courtgehabligation ‘to guard, enforce, and

protect every right granted or secured by the constitution of the United States . Steffgl v.



Thompsond15 U.S. 452, 460-61 (1974) (pendant stategaaing, in all but ursual cases, would
provide federal plaintiff with necessary vehicle for vindicating constitutional rights).

“[T]he Youngerdoctrine extends to federal clairits monetary relief when a judgment
for the plaintiff would have preclusive effts on a pending state-court proceedin@’L. v.
Unified Sch. Dist. No. 49892 F.3d 1223, 1228 (10th Cir. 2004¢e Buck244 F. App’x at 198.
“[lt is the plaintiff's ‘heavy burden’ to overcome the bar dfoungerabstention.”Phelps v.
Hamilton, 122 F.3d 885, 889 (10th Cir. 1997).

It appears as though Plaintifs¢ate court proceedings refadito his Johnson County case
have concluded. If so, to the extent Plairdiféllenges the validity dfis sentence or conviction,
his federal claim must be presemta habeas corpus. Likewise ftwe Plaintiff may proceed in a
federal civil action for monetary damages basgoinuan invalid conviction or sentence, he must
show that his conviction or s&nce has been overturned, reedrsor otherwise called into
question. Heck v. Humphreys12 U.S. 477 (1994).

If Plaintiff has been convicted and a judgmentPlaintiff's illegal detainer claim in this
case would necessarily imply the invaliditytb&it conviction, the aeim may be barred byleck
In Heck v. Humphreythe United States Supreme Courtdhihat when a state prisoner seeks
damages in a § 1983 action, the distmiirt must consider the following:

whether a judgment in favor of the plaffhwvould necessarily imply the invalidity

of his conviction or sentenc#;it would, the complaihmust be dismissed unless

the plaintiff can demonstrate that thenviction or sentere has already been

invalidated.

Id. at 487. InHeck the Supreme Court held that @383 damages claim that necessarily

implicates the validity of the plaintiff’'s convictioor sentence is not cognizable unless and until

the conviction or sentence is overturned, egitbn appeal, in a collateral proceeding, or by



executive order.Id. at 486-87. Plaintiff is dected to show cause why his claim for monetary
compensation is not barred Bigck

Finally, in any event, Plaintiff's claims agat the District Attorney fail on the ground of
prosecutorial immunity. Prosecutors are absblutemune from liability for damages in actions
brought under 42 U.S.C. § 1983 that are “intimagdgociated with the judicial phase of the
criminal process.” Imbler v. Pachtmam?24 U.S. 409, 430 (1976). Plaintiff's claims concerning
his criminal case fall squarely withthe prosecutorial function.
V. Response Required

Plaintiff is required to show good cause why Gomplaint should not be dismissed for the
reasons stated herein.

IT ISTHEREFORE ORDERED THAT Plaintiff is granted untilanuary 31, 2018, in
which to show good cause, in writing, to thertdrable Sam A. Crow, United States District
Judge, why Plaintiff's Complaint should not #ismissed for thesasons stated herein.

IT 1SSO ORDERED.

Dated in Topeka, Kansas, on this 12th day of January, 2018.

g/ Sam A. Crow
Sam A. Crow
U.S. Senior District Judge




