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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SAMUEL L. REED,
Petitioner,
V.
Case No. 16-3208-DDC
SAM CLINE et al.,
Respondents.

MEMORANDUM AND ORDER

This matter comes before the court ontpeier Samuel L. Reedisetition for writ of
habeus corpus (Doc. 1), the $tatAnswer and Return (Doc. 1Bnd petitioner’s Traverse and
Supplement to Traverse (Docs. 20, 21). Petitiatiacks his state cduwonviction and raises
four claims for relief. First, petitioner asserte thial judge violated higght to a public trial.
Then petitioner asserts that his trial counsel, Quentin Pittmiéad fa object three separate
times at trial, and that ea&hlure supplies a basis to claimeffective assistance of counsel
under the Sixth Amendment. Doc. 1. at 4-9. féasons explained below, the court denies the
petition.

l. Federal Habeas Standards

A federal court reviews a state prisoner’'altdnge to matters decided in state court
proceedings according to the Antiterrorism &iffiective Death Penalty Act (“AEDPA”), which
“requires federal courts to giwegnificant deference to stateurt decisions” on the merits.
Lockett v. Trammel, 711 F.3d 1218, 1230 (10th Cir. 2013). Under 28 U.S.C. § 2254, a federal
court should not grara state prisoner habeas relief fonyaclaim that was adjudicated on the

merits in State court proceedings” unless the pesocan show one of the following: (1) that the
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adjudication of the claim “resulted in a d&on that was contrary to, or involved an
unreasonable application of, cleadstablished federal law, as determined by the Supreme Court
of the United States;” or (2) that the adjudicatad the claim “resulted in a decision that was
based on an unreasonable determination of the ifadight of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(1)—(2)early established Feral law” refers to
the Supreme Court’s holdings, but not dictackett, 711 F.3d at 1231. The adjudication is
“contrary to’ a clearly establiged law if it ‘applies a rule diffent from the governing law set
forth in [Supreme Court] cases,ibit decides a case differenttiian [the Supreme Court has]
done on a set of materiallgdistinguishable facts.”ld. (quotingBell v. Cone, 535 U.S. 685,
694 (2002)). A factual determination “made by a&taturt shall be presumed to be correct.”
28 U.S.C. § 2254(e)(1). The petitioner hasblrden of rebutting this presumption of
correctness by clear and convincing eviderice.

But the court applies a different standardneffective assistance of counsel claims.
“[lln a federal habeas challeado a state criminal judgmert state court conclusion that
counsel rendered effective asarste is not a finding of fatinding on the federal court to the
extent stated by 28.S.C. § 2254(d)."Strickland v. Washington, 466 U.S. 668, 698 (1984). “A
convicted defendant’s claim thaiunsel’s assistance was so defectg to require reversal of a
conviction . . . has two componentdd. at 687. First, “the [petitiomgmust show that counsel’s
performance was deficientfd. This requires showing that counsel did not provide “reasonably
effective assistance.ld. “Second, the defendant must show that the deficient performance
prejudiced the defenseld. “This requires showing that coun'setrrors were so serious as to

deprive the defendant of a fair trialld.



Il. Factual Background
The Kansas Supreme Court summarized the facts of petitioner’s state-court conviction as
follows:

The State charged [petitioner] and Pnggh attempted first-degree murder [of
Amos Becknell]. Price would eventualgnter into a plea agreement with the
State, in which he agreed to plead guitiytwo counts of agravated battery and
testify against [petitioner].

On the day of trial, the prosecutor infarththe district judge that Becknell was
present but was unwilling to testify. @hdistrict judge, tb prosecutor, and
[petitioner]’s trial counsel discussed hdwest to proceed. The district judge
indicated that he was willing to bring Becknell into the courtroom outside the
presence of the jury in order to “get sodieect feedback on érecord as to his
willingness [to testify].” The prosecutor responded that Becknell was “not
comfortable even coming into the courtroom under the circumstances with
spectators and taking the witness stand dwestate his refusal to testify.” The
prosecutor suggested contdog the hearing in the judge’s law library.
[Petitioner]'s trial counsel noted that “[ifhight be easier if we just emptied the
courtroom and then did it in here” butiolately “defer[red] to however the court
wishe[d] to do it.”

After the judge swore in the members of the jury and the parties’ counsel made
their opening remarks, the judge exalsthe jurors and then emptied the
courtroom except for counsel, [petitioneahd court personnel. Becknell initially
refused to enter the courtroom, but ewaly he did so and was sworn in.
Becknell informed the judge that he refused to testify and wanted to go home.
After a few clarifying questions, thgudge determined that Becknell was
unavailable as a witness and thus Betllpreliminary hearing testimony would

be read to the jury.

Testimony at trial clearly pointed to [p&@bner] as the shooter. Becknell’'s mother
and another witness testified that thew sablue car pull up to Becknell’'s home.
Both saw the driver exit, approach Beell, and shoot him. Becknell’s mother
had been unable tdentify [petitioner] from a phat lineup, but she testified at
trial that she recognized [petitioner] whelme saw him at the preliminary hearing.
A third witness testified that [petitionenpd told her that he shot someone, and a
fourth witness testified thahe had overheard the corsegion and that Price had
later informed her that fditioner] shot someone.

When Price testified, he said his pleaesgnent required him to testify truthfully
and that he was, in fact,stdying truthfully. He said that he and [petitioner]



drove to Becknell's house, and then [petitigrgot out of the dwer’s seat of the
car and walked up to the house. Price $ight of [petitioner]as he approached
the house, but he heard a “loud clap” ttjajould have been a gunshot.” After
Price heard the loud noise,€efitioner] returned to # car and the two left the
scene.

Becknell’s preliminary hearing testimony, adied at trial, wagonsistent overall

with the observations of the other witnesseéHe said he had been sitting on his

front porch when a man approached him frma driver’'s side of a blue car.

After a brief exchange of words, the msimot Becknell. Becknell also was able

to identify [petitioner] as the shooter. Becknell said that he knew Price and that it

was not Price who shot him.

[Petitioner] testified in his defense. Heserted it was Price who shot Becknell.

According to [petitioner], he had agreedtéde Price to Becknell's house so that

Price could fight Becknell. When [pettier] approached Becknell's house, Price

identified the house and told [petitioner]ddve past and circle back. On the way

back toward the house, Price crawletbithe back seat.Once at the house,

[petitioner] testified, Price exited theider-side rear door, went up to Becknell

outside the house, and shot Bedkhefore running back to the car.

Kansasv. Reed, 352 P.3d 530, 534-35 (Kan. 2015) (hereind®esd [1). The jury convicted
petitioner for attempted first degree murdit. at 534. The Sedgwick County District Court
sentenced petitioner to 272 months in prison. Doc. 1. at 1.

Petitioner appealed his convart through counsel to the KaasCourt of Appeals. He
raised the following claims: (1) &ffective assistance of trial couns@) violation of his right to
a public trial; (3) prosecutoriahisconduct depriving him of his rigko a fair trial; and, (4) a
sentence that constitutecduet and unusual punishmeriReed |1, 352 P.3d at 536. The Kansas
Court of Appeals affirmed kiconviction and sentenc&ansasv. Reed, No. 106,807, 2013 WL
451900, at *22 (Kan. Ct. App. Feb. 1, 2013) (hereindteed I). On June 19, 2015, the Kansas
Supreme Court affirmed petitioner’s convact, but remanded his case for resentencReed
I1, 352 P.3d at 549. On October 13, 2015, the UrStates Supreme Court denied his petition
for certiorari. Doc. 1 at RReed v. Kansas, 136 S. Ct. 344, 344 (2015). One year later, petitioner

filed this 28 U.S.C. § 2254 petin in our court. Doc. 1.



[1I. Analysis

Petitioner's 8§ 2254 petition asserts four idist grounds for relief. His first claim
theorizes that the trial judgeolated his Sixth Amendment rigtd a public trial and Fourteenth
Amendment due process rights when he closeddirtroom to inquire, on the record, whether
Mr. Becknell was available to testify. Doc. 14atPetitioner’s remaining claims assert that his
Sixth Amendment rights were violated due tofieetive assistance of counsel. Doc. 1 at 6-9.
The court addresses petitioner’s first claim in RPaaind petitioner’s remaining claims in Part B,
below.

A. Ground One: Right to Public Trial

Both the Kansas Court of Appeals and the$&s Supreme Court considered petitioner’'s
claim that the trial judge violatduls right to a public trial.See Reed 11, 352 P.3d at 54(Reed |,
2013 WL 451900, at *22. And both appellate ¢suejected his claim on the meritsl. So, for
petitioner to deserve relief on ground one, he rdastonstrate: (1) the mdlication of the claim
resulted in a decision that was “contrary toinmolved an unreasonabkédgplication of, clearly
established Federal law, as determined by thee®oe Court of the UniteStates;” or, (2) the
adjudication of the claim resulted in a deaisi’based on an unreasonable determination of the
facts in light of the evidence presented in the State court@dony.” 28 U.S.C. § 2254(d).
Using this standard, the court turngtitioner’s first claim for relief.

In Ground One, petitioner assethat the trial judge vlated his Sixth Amendment
public trial right and Fourteenth Amendment gwecess rights by cloginthe courtroom for Mr.
Becknell’s inquiry. The Sixth Amendment, whiapplies to the states through the Due Process
Clause of the Fourteenth Amendment, guararggesy criminal defendant a “speedy and public

trial.” Const. amend.Visee also Presley v. Georgia, 558 U.S. 209, 211-12 (2010). In our



judicial system, the public trial guarantee safedsidhe defendant “from potentially perjurious
or abusive testimony.Davisv. Reynolds, 890 F.2d 1105, 1109 (10th Cir. 1989). But this
guarantee is not an absolute one. Indeed, thght'to an open trial may give way in certain
cases to other rights or interestsch as the defendant’s rightadair trial or the government’s
interest in inhibiting disclosure of sensitive informationPfesley, 558 U.S. at 213 (2010)
(quotingWaller v. Georgia, 467 U.S. 39, 45 (1984)). And, fedecaurts have not extended the
Sixth Amendment public trial protection to every proceediggg, e.g., United States v. Norris,
780 F.2d 1207, 1211 (5th Cir. 1986) (holding thatShe¢h Amendment public trial right did not
extend to private conferences in chamberat dhe bench becausesthwere “non-public
exchanges between counsel and thettourtechnical legal issues).

The Kansas Supreme Court gleed public trial opinions &m several federal courts
before concluding that the Sixth Amendment pubyied right did not etend the trial judge’s
inquiry with Mr. Becknell. Hist, the Kansas Supreme Cotwhsulted the Supreme Court’s
decision inPress-Enterprise Co. v. Superior Court.! In Press Enterprise, the Supreme Court
adopted an “experience and logic” test to daiee whether the First Amendment requires
public access to preliminary hearing testimoRyess Enterprise, 478 U.S. at 7-8. This test has
two prongs. First, the Supreme@t considered whether prelinairy hearings had “historically
been open to the preasd general public.’ld. at 8. The Supreme Coudcognized that certain
processes, like the selectionjofors, have “presumptively beanpublic process with exceptions
only for good cause shownlt. Second, the Supreme Court considered whether public access
plays a significant positive role in the functingiof the particular process in questionhd:
Applying the “experience and logic” testetlSupreme Court concluded that the First

Amendment right of access to criminal peedings applies to preliminary hearingd. at 13.

! 478 U.S. 1 (1986).



The Kansas Supreme Court also considaredpinion from the Ninth Circuit. ldnited
Satesv. Waters, the Ninth Circuit analyzed the &ues served by a public trialWaters, 627
F.3d at 360.They are: (1) ensuring a fair trial;)(@&minding the prosecutor and judge about
their responsibility to the accused; (3) eaaging withesses to come forward; and, (4)
discouraging perjuryld. These values, the Circuit detenad, favored extending the public
trial right to preliminary hearings.d.

Next, the Kansas Supreme Court adaeed a Fifth Circuit opinion. INorris, the Fifth
Circuit held that in-chambers exanges between counsel and therton purelyeéchnical, legal
issues did not violate the fégedant’s public trial right.Norris, 780 F.2d at 1210.

Finally, the Kansas Supreme Court exasdian opinion from the First Circultinited
Satesv. Vazquez-Botet.®> There, the First Circuit held thtte district court’s closed “question-
and-answer” offer of proof hearing, used to ceemtecord for the appetéacourt on a relevancy
ruling, did not violate the defendantight to a public trial.Vazquez-Botet, 532 F.3d at 51-52.

Using these standards, the Kansas Supr€ourt concluded thaietitioner’s Sixth
Amendment public trial right did not apply tiee court’s inquiryabout Mr. Becknell’s
availability to testify. Reed 11, 352 P.3d at 542. The court heldtttthe inquiry into whether
[Mr.] Becknell would testify in the face obatempt of court” was “distinct from trial
proceedings,” even though it was conducted in the courtréteed |1, 352 P.3d at 542. The
Kansas Supreme Court concluded that the inquary a “collateral matter concerning a question
of law,” more nearly like a sidebarm@rence than actual trial proceedingd. In so
concluding, the Kansas Supreme Court detezthihat the trial judge had not violated

petitioner’s Sixth Amendment rightsd.

2 627 F.3d 354 (9th Cir. 2010).

3 532 F.3d 37 (1st Cir. 2008).



In his Traverse, petitionesserts that the timing of theosled courtroom “struck at the
foundational purposes of the constitutional pubial right guarantee.” Doc. 20 at 9.
According to petitioner, the judg#osed the courtroom after they was sworn and counsel had
made their opening remarkid. But swearing the jury is notéhhallmark of the public trial
right. Indeed, the Supreme Cobbhas not articulated a specific test for determining when the
Sixth Amendment right to a publioal attaches. Instead, the@eme Court has identified the
central aim of the public trial right: to ensure a fair trlaller, 467 U.S. at 46. Generally, this
includes (1) keeping triers aware of theim@assibility; (2) encouragig witnesses to come
forward; and (3) discouraging perjurid. The Kansas Supreme Cosiclose analysis of the
federal law on this subject makes it clear thattiad¢judge did not threaten these aims when it
closed Mr. Becknell's inquiry.

None of the authority petitioner submits in his Traverse and Supplement to Traverse
alters this conclusionln his Supplement to Traversefifiener asserts that in two caseBavis
v. Reynolds andUnited States v. Iribe- Perez*— the Tenth Circuit has interpreted and applied the
Sixth Amendment public trial right to support thetcome he urges here. This is incorrect.
While both opinions discuss the importance ofghblic trial right, neither applies the right to
the type of limited inquiry at issue here.

The Kansas Supreme Court’s decision waelan a reasonable determination of the
facts in light of the evidence. Whether Medknell was available to testify was a question of
law. See Kansasv. Sanders, 904 P.2d 951, 958 (Kan. 19%iperseded by statute as stated in
Kansasv. Albright, 24 P.3d 103 (Kan. 2001) (“When the uniataility of a witness becomes an
issue, whether the witness is uadable is a question of law.”$ee also Norris, 780 F.2d at

1210 (finding that the “concerns expressedN&/ler underlying the right to a public trial” were

4 890 F.2d 1106 (1989); 129 F.3d 1167 (1997).
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not implicated by non-public exchanges between the court and caum&ethnical legal issues
and routine administrative problems”). The KamSupreme Court analogized the inquiry to a
conference at sidebar, which,iis logic and experience, typically not open to the public and,
indeed, its purpose would be frustrated if iteze And, closing the courtroom did not discourage
witnesses from coming forward. Mr. Becknelltiaily was unwilling to enter the courtroom in
front of the jury and spectators, and he agteeappear only after the courtroom was closed.
Opening this preliminary inquiry to the publikely would have discawaged Mr. Becknell from
providing the foundation that thigal court needed to decide a threshold issue.

In sum, petitioner has not demonstrated thatKansas Supreme Court’s decision finding
no violation of petitioner’s public trial right claimas contrary to, or involved an unreasonable
application of, clearly establistidederal law. And petitiondras not demonstrated that the
decision was based on an unreasonable determinattba @dcts in light of the evidence. This
ground thus provides no bas habeas relief.

B. Grounds Two—Four: Ineffective Assistance of Counsel

Petitioner’s remaining grounds for relief asghet his trial coured, Quentin Pittman,
provided ineffective assistanceadunsel. Petitioner’s clainae based on three separate
occasions that he believes Mr. Pittman perforimeldw an objective standard of reasonableness.
Before petitioner is entitled to habeas retiafthis ground, first he must show that Mr. Pittman
did not provide “reasonably effective assistanc@&rickland, 466 U.S. at 687. Then, petitioner
must show that the deficient performance prejudiced hdn.

1. Failure to Object to Finding that Mr. Becknell was Unavailable
First, petitioner assertthat his Sixth Amendment right éffective assistance of counsel

was violated because Mr. Pittman did not objedhe trial judge’s finding that Mr. Becknell



was unavailable. Petitioner contends Mr. Pitiragerformance fell below an objective standard
of reasonableness because he did not object thienial judge determined that Mr. Becknell
was unavailable without first ordering him to testi holding him in contempt. In other words,
petitioner makes two arguments. First, tihattrial judge did ndfollow proper procedural
principles. Second, that Mr. Pittman acted asomably when he did nobject to the judge’s
mistake.

Petitioner supports his first argumavith a Second Circuit opinion. Mdnited Statesv.
Zappola® the Second Circuit held that the triaflge failed to follow proper procedure before
declaring that an informaninavailable to testify under FedéRule of Civil Procedure
804(a)(2). 646 F.2dt 54. The Second Circuit’s preesd had established the following
procedure before determining tlaatvitness is unavailable to tegtif(1) the judge must issue an
order, outside the presence of flary, directing the informano testify; and, (2) warn the
informant that the continued redfal to testify despite the cdlsrorder could be punishable by
contempt.ld. But, petitioner does not cite, and ttaurt does not find, Kansas precedent
establishing the same.

The applicable Kansas statute defines “unavailable as a witness” as situations where the
witness is exempted from testifying, disqualified from testifyintgble to be prest to testify
because of death or illness, or absent beyoagltisdiction of the cotr Kan. Stat. Ann. § 60-
459(g). It does not require the judigeorder the witness to testibefore declaring that he or she
is unavailable. So, petitionerges the court to consider thaléal counterpart to this rule,
Federal Rule of Evidence 804. This rule provitted a declarant is unalable as a witness if

the declarant “refuses to testdpout the subject matter despite a court order to do so.” Fed. R.

° 646 F.2d 48 (2d. Cir.1981).
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Evid. 804(a)(2). Petitioner also cite3anth Circuit case for relief on this grounddnited
Satesv. Rothbart.® But the Tenth Circuit’s decision Rothbart did not hold that a trial judge
must issue an order before determining that a witness is unavaifablBothbart, 653 F.2d at
466 (holding that the governmenblated the defendant’s confration right when it failed to
make a good faith effort to obtain tivtness’s presence at trial).

Indeed, the Tenth Circuit baeld the opposite. lienningsv. Maynard,” the Tenth
Circuit held that the trial judgeas not required to order a wis®eto testify before finding that
witness unavailable foronfrontation clause pposes when, during the camera hearing, the
witness testified that he would not gle court order requiring him to testifgennings, 946
F.2d at 1505. The facts are similar here. Byithe inquiry, the trigudge questioned Mr.
Becknell about his willingness testify, and when he refusatie trial judge informed Mr.
Becknell that he could be subject tmstgons. Jury Trial Transcript at 25-27ansas v. Reed,
No. 10 CR 2939 (Sedgwick Cty. Dist. Ct. Mar. 15, 2013)ill, Mr. Becknell refused to testify.
Doc. 11 at 17td. UnderJennings, the trial judge didhot violate procedure when he failed to
issue an order requiring Mr. Becknell to testifAnd, petitioner does not cite, and the court has
not found, any Kansas caselaw interpreting Katate. Ann. 8 60-459 tequire a court order
before declaring the witness unavailable.

Also, Mr. Pittman’s performance did nfatll below an objective standard of
reasonableness when he faileabject to the judge’s determiti@n. “In any case presenting an
ineffectiveness claim, the performance inquityst be whether counsel’s assistance was
reasonable considering the circumstances.Srickland, 466 U.S. at 688. This standard is

“highly deferential.” Id. In other words, “the generalggumption of objective reasonableness

6 653 F.2d 462 (10th Cir. 1981).
7 946 F.2d 1502, 1505 (10th Cir. 1991).

11



requires a petitioner to overcome the prestiom that, under all the circumstances, the
challenged action might be cotsred sound trial strategyBullock v. Carver, 297 F.3d 1036,
1046 (10th Cir. 2002) (quotingrickland, 466 U.S. at 689 (internal quotation marks omitted)).
“Strategic or tactical decisiorm the part of counsel are puesed correct, unless they were
‘completely unreasonable, not merely wrong, s fthey] bear no reteonship to a possible
defense strategy.”"Moorev. Marr, 254 F.3d 1235, 1239 (10th Cir. 2001) (quothox v. Ward,
200 F.3d 1286, 1296 (10th Cir. 2000)).

Mr. Pittman asserts that hdecision not to object was degic. In his affidavit
submitted during the state court proceedings, MimBan asserted that he sought a preliminary
hearing on petitioner’s behalf because he watdedatch Mr. Becknell teédy “in an attempt to
gauge his credibility.” Pittman Aff. at Kansasv. Reed, No. 10 CR 2939 (Sedgwick Cty. Dist.
Ct. Sept. 13, 2011). After the preliminary hearikly, Pittman contends “certain things were
obvious: (1) [Mr.] Becknell was certain [petitioner] had shot him [. . .] and (2) [Mr.] Becknell
was terrified of [petitioner.]’ld. Mr. Pittman quickly concluded &h Mr. Becknell's presence at
trial would disadvantage petitioner, not help hifthen, when Mr. Becknell refused to testify at
trial, Mr. Pittman believed this outcawould help petitioner’'s defenséd. Mr. Pittman
believed that admitting Mr. Becknell’s testimpotinrough the preliminary hearing transcript
would keep the jury from seeing “[Mr.] Becknell’'s fear of [petitidremd unequivocal belief
that” petitioner shot him.1d. Considering all the circumstan¢édr. Pittman’s strategy was not
objectively unreasonable.

And, even if Mr. Pittman’s failure to objeatas unreasonable, petitioner has failed to
show that Mr. Pittman’s decision prejudiced hiRetitioner asserts thabt for trial Counsel’s

deficient performance, Petitioner would have baequitted.” Doc. 20 at 15. But “[i]t is not
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enough for the defendant to show that the elmatcssome conceivable effect on the outcome of
the proceeding."Srickland, 466 U.S. at 693. “Virtually evermyct or omission of counsel would
meet that test.’d. The defendant must show that “thése reasonable probability that, but
for” the errors, “the reduof the proceeding would have been differerid! Here, petitioner has
failed to demonstrate a reasonable probabilityithdt. Pittman had objeetd to Mr. Becknell's
unavailability, the trial would have had a different outcome. Indeed, if Mr. Pittman had objected
and the court had sustained that objectiois, ikasonable to beliexkat Mr. Becknell's
testimony would have been more damaging tdipagr’'s defense than the transcripts.

In sum, petitioner fails to show that Mr. Rithn’s assistance was deficient, or that his
alleged deficiency cost him a fair trial. i$lground thus provides no basis for relief.

2. Waiver of Confrontation Right

Petitioner next alleges thatshbixth Amendment right to efttive assistance of counsel
was violated because Mr. Pittman waived his Sixth Amendment confrontation right. “The Sixth
Amendment’s Confrontation Clause provides tHgh all criminal prosecutions, the accused
shall enjoy the right . . . to be confredtwith the withesses against himCrawford v.
Washington, 541 U.S. 36, 42 (2004) (quoting Const. amend IV.). The Supreme Court has held
that admitting testimonial statements fromitness who does not appear at trial violates a
defendant’s confrontation right less: (1) the witness is unahadle to testify; and, (2) the
defendant had a prior opportunity cross-examine the witneskd. at 56. Petitioner claims that
his counsel failed to object when the trial judge admitted Mr. Becknell's preliminary hearing

testimony and so waived his confrontation right.
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Petitioner relies on dicta frotinited Sates v. Lopez-Medina® andDavis v. Alaska’ to
support his position. lhopez-Medina, the Tenth Circuit observed a footnote that “if
counsel’s decision to waive hiBemt’s confrontation right was nda over the client’s dissent or
was not a legitimate trial tactic, the client might have a viable claim of ineffective assistance of
counsel.”ld. at 731 n.8. And iDavis, the Supreme Court reverstd petitioner’s conviction,
finding that the trial court’s prettive order violated his Sixtsmendment confrontation right.
415 U.S. at 315. The protective order at issuephakibited the petitioneirom inquiring about
a key witness’s juvenile courtgation, which the Supreme Cobsld, might have affected the
jury’s determination about the witness’s creditabilitgl. at 317.

But here, petitioner has adducasadl evidence that his counsehived his confrontation
right—or even that his right was implicated. piace of Mr. Becknell’s live testimony, the trial
judge admitted transcripts from Mr. Beckreeliestimony at the preliminary hearing. And,
petitioner had had an opportuntty cross-examine Mr. Beckthat the preliminary hearing
without any preliminary order limiting his inquiry asavis. Jury Trial Transcript at 19-21,
Kansasv. Reed, No. 10 CR 2939 (Sedgwick Cty. Dist. Gtar. 16, 2011). Mr. Pittman’s failure
to object to the transcript testimony neither licgted nor waived petitioner’'s Sixth Amendment
confrontation right.

Additionally, Mr. Pittman’s deaion not to object to the preliminary hearing testimony
did not deviate from the objective standard afsanableness. As discussed in Part I11.B.1.
supra, Mr. Pittman contends that his decision twbbject was based on his belief that Mr.
Becknell’s transcript testimony would be lessjpdicial to petitionethan live testimony. Mr.

Pittman’s reasoning was a reasonable assessayénial counsel. And, even if it were not,

8 596 F.3d 716 (10th Cir. 2010).
9 415 U.S. 308 (1974).
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petitioner has failed to &blish that Mr. Pittman’s decisigmejudiced him. This ground thus
provides no basis for relief.
3. Failing to Object to Alleged Prosecutorial Misconduct

Finally, petitioner asserts thhais Sixth Amendment right teffective assistance of
counsel was violated when Mrittman failed to object tihhe prosecutor’s improper vouching
during Mr. Price’s testimony. Again, petitioner raises two issuast, petitioner argues that the
prosecutor improperly bolstered Mr. Price’s dbddy; and, second, petitioner asserts that Mr.
Pittman acted below an objective standardeatonableness when he did not object.

“Generally, prosecutors cannaiffer juries their personal apons on the adibility of
witnesses.”Kansas v. Peppers, 276 P.3d 148, 162 (Kan. 2012)t@érnal quotation marks
omitted). Kansas courts prohibit these commbatzawuse they amount to “unsworn, unchecked
testimony.” Id. But, “mere reference to the terms of a witness’ plea agreement does not
constitute misconduct.1d.

Petitioner asserts that the peostor violated this rule whdre asked Mr. Price about his

plea bargain at the start okhiestimony. Petitioner complaimbout the following exchange:

Q. You have not plead[ed] guilty yet?
A. No I have not.

Q. But it is your understanding th#te state has left that plea
agreement open and available to you?

A. Yes.

Q. And whatis your understanding as fais your responsibility
goes in regards to the plea agreement?

A. Well, from what | found outoday, if | don't testify, the plea
get pulled, | do 25.

15



Q. Well Mr. Price, I'm asking you what the plea agreement says
and I'm asking you to look at paragraph D.

A. It says the state recommends to give me—to recommend
. I'm talking about youpart of the responsibility.
. Well, got to testify.

Q
A
Q. And how—do you have to testify truthfully?
A. Yes, it says truthfully as I’'m sworn in.

Q

. And is that why yOte testifying today tdestify truthfully, Mr.
Price?

A. Yes.
Jury Trial Transcript at 39—48@ansasv. Reed, No. 10 CR 2939 (Sedgwick Cty. Dist. Ct. Mar.
16, 2011).This exchange does not amount tgroper bolstering or commenting on the
witness’ credibility. Rathethe prosecutor limited his questiagito whether Mr. Price’s plea
agreement contained an obligatiortestify truthfully. He di not reveal anything about the
witness’s proclivity to testify truthfully othéhan the language and oldigpns from the plea
agreement. Thus, the prosecutor did ngiromperly comment on Mr. Price’s credibility.
Because the prosecutor did not bolster Rfice’s testimony impropby, Mr. Pittman did
not fall below the objective standbof reasonableness when hd dot object to the prosecutor’s
guestioning. And Mr. Pittman’s decision not to object did not prejudice petitioner. Ground four
thus provides no basis for relief.
V. Conclusion
For reasons explained above, petitioner haslaptonstrated that the Kansas Supreme
Court’s decision was based on an unreasonable apphioof clearly estdished federal law, or

that the adjudication of the claim resulted inuaneasonable decision in light of the evidence.
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And, petitioner has not demonstrated that Rittman’s assistance fell below an objective
standard of reasonableness, or in any prayudiced his right to a fair trial.

IT IS THEREFORE ORDERED BY THE COURT THAT petitionerSamuel L.
Reed’spetition for writ of habeas cpus (Doc. 1) is denied.

IT IS SO ORDERED.

Dated this 14th day of July, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree
Daniel D. Crabtree
United States District Judge
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