Kobel (ID 143958) v. Dunkle et al D

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

SCOTT HARRIS KOBEL,
Plaintiff,
V. Case No. 16-3227
DON DUNKLE, et al.,

Defendants.

MEMORANDUM & ORDER

This matter comes before the court upon wi@dmts Don Dunkle, McGovern (first nan
unknown), Douglas County Shergf Office, and Douglas Countyail's Motion for Summary
Judgment (Doc. 30). Also before the court igitiff's renewed Motion to Appoint Counsel (Do
42).

l. Background

Plaintiff Scott Harris Kobel filed a complaioh November 14, 2016. (Dot.) Plaintiff used
the form Civil Rights Complaint for claims dwght pursuant to 42 UG. § 1983. The factug
allegations plaintiff details in his complaint align closest to an Eighth Amendment cBowker v.
Gomez 745 F.3d 405, 419 (10th Cir. 2014) (explaining that excessive force claims involving cor

prisoners arise under the Eighth Amendment; Fourtleddment excessive force claims apply to f3
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leading up to and including arrest; Fifth or Reenth Amendment excessive force claims address

instances that fall “somewhere between the two stools of an initial seizure and post-conviction

punishment.”).
Plaintiff claims that his right to be free froexcessive force was violated when defend

Dunkle allegedly attacked plaintiff while he wascarcerated in “appromately June/July 2016.
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(Doc. 1, at 3—4.) Plaintiff mentions his Fouahd Fifth Amendment rightsut provides no argument

supporting those allegations. The dowill therefore treat plaintif§ complaint as one alleging Eigh

Amendment violations.

Plaintiff claims defendant Dunkle attacked hsiriking him in the back of the head multiple

times while plaintiff was in the infirmary.ld. at 7.) Plaintiff claims he filed multiple complaints wi
the prison seeking relief and statkat he has exhausted thediplinary appeal processld(at 12.)
Plaintiff seeks relief in the form of a court-issued warrant for defendant Dunkle’s @rest
5-6) and an injunction prohibitingouglas County Sheriff’'s Officeeom employing defendant Dunk
in the future id. at 6). Plaintiffalso seeks in excess of $750,00compensatory and $750,000
punitive damages.Id.)
Il. Legal Standards

A. Pro Se Litigants

Where a plaintiff proceeds pro se, the court comlsthis filings liberallyand holds them to less

stringent standards than pleadings filed by lawy&arnett v. Corr. Corp of Am441 F. App’x 600,

601 (10th Cir. 2011). Pro se plaifdiare nevertheless requiredftdlow the Federal and Local Rules

of practice and the court does not assume the role of advocating for pldimtiféd States v. Porath

553 F. App’x 802, 803 (10th Cir. 2014).
B. Summary Judgment
Summary judgment is appropriatethe moving party demonstes that therés “no genuine

issue as to any materiadt” and that it is “entitled to judgmeas a matter of law.” Fed. R. Civ.

56(a). In applying this standarithe court views the evidence antlrglasonable inferences therefrgm

in the light most favorable to the nonmoving parBdler v. Wal-Mart Stores, Inc144 F.3d 664, 670

(10th Cir. 1998) (citindVatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 587 (1986)).
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The party moving for summary judgment has the burden to show “the lack of a genuin
of material fact.” Ascend Media Prof| ServysLLC v. Eaton Hall Corp.531 F. Supp. 2d 1288, 12¢
(D. Kan. 2008) (citingSpaulding v. United Transp. Unip879 F.3d 901, 904 (10th Cir. 2002) (citif
Celotex Corp. v. Catretd77 U.S. 317, 327 (1986))). Once the moving party meets this initial by
the burden then shifts to the nonmowimn“set forth specific facts showing thaetk is a genuine issu
for trial.” 1d. (citing Spaulding 279 F.3d at 904 (citinlatsushita Elec. Indus. Co. v. Zenith Rac
Corp, 475 U.S. 574, 587 (1986))).

The nonmovant may not rest on his pleadings @liy“on ignorance of thiacts, on speculation
or on suspicion and may not escape summary judgiméimé mere hope that something will turn up
trial.” 1d. (citing Anderson v. Liberty Lobby, Ina177 U.S. 242, 259 (1986)zonaway v. Smit853
F.2d 789, 794 (10th Cir. 1988). Iesdd, the nonmovant is required get forth specific facts, b
referencing affidavits, deposition tisgripts, or exhibits, from which rational trier of fact could fing
for him. Fed R. Civ. P. 56(c)(13pe alscAscend Medig531 F. Supp. 2d at 1295 (citidglams v. Am
Guar. & Liab. Ins. Ca. 233 F.3d 1242, 1246 (10th Cir. 2000))Summary judgment is not
“disfavored procedural shortcut” —it is an “integpart of the Federal Rudeas a whole, which ar|
designed to secure the juspeedy and inexpensive detnation of every action.Celotex Corp.477
U.S. at 327 (quoting Fed. R. Civ. P. 1).

C. Summary Judgment Briefing Procedure

As required by the local rules, defendants setihfa statement of uncooverted facts, eac
separately numbered and referringh particularity to those podns of the record upon which ea
statement relies. D. Kan. Rule 56.1(a). The rpleside that all facts sdbrth in such a statemer
are deemed admitted for the purposes of sumnpualyment unless specifically controverted by 1{

statement of the opposingrpa The responding partmust also “refer withparticularity to thosg
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portions of the record upon which the opposing pesties.” D. Kan. Rule 56.1(b)(1). The Rul

11%

further provide that if the nonowing party “relies on any factaot contained in the movant|s
memorandum, that party must set forth each additita in a separately numbered paragraph,

supported by references to the necd Rule 56.1(b)(2).“All facts on which a motion or opposition |s

=

based must be presented by affiladeclaration under penalty of pany, and/or relevant portions (
pleadings, depositions, answersimderrogatories, and responsesreguests for admissions.” Ruje
56.1(d). Plaintiff, as a pro sema was provided a full copy dhese rules as required by 56.1(f).

(Doc. 32.)

|2}

Plaintiff generally does not cawotert defendants’ statemenia numbered paragraph

Because he did not, those allegations are deemmitted for purposes of summary judgment. “[l]t

the responding party’s burden to eresthat the factual dispute isnp@ayed with particularity, withou

—

. . . depending on the trial court to condiis own search of the recordCross v. The Home Depg
390 F.3d 1283, 1290 (10th Cir. 2004).
Ill.  Uncontroverted Facts
Plaintiff was being housed in a maximum-seiyupod at Douglas County Correctional Facillty
on April 1, 2016, when around 7:30 p.he attempted suicide by aaty his upper body. Plaintiff was
taken to a cell in the medical unit for first aidtilime could be transported to Lawrence Memorvial
Hospital. At 7:35 p.m. defendant Dunkle enterednpifiiis cell because platiff reported that his
handcuffs were hurting his wristsDefendant Dunkle dpped a handcuff key taf entering the cell
and put a hand on plaintiff's chestkeep him from obtaining it.
Defendant Dunkle and plaiffticontinued to interact foaround 20 minutes. Plaintiff and
defendant Dunkle argued verbally aatdone point both exatl the cell. Eventually, defendant Dunkl

grabbed plaintiff’'s handcuffs to put him back in ball, while plaintiff triedto pull away. Defendant




Dunkle also shoved plaintiff's righlghoulder to put him back inghcell. Defendant Dunkle did ng
enter the cell again after plaintiffas returned. Plaintiff was transpext to the hospital shortly after
p.m.

Officer Jesse Cheek and Nurse Carol Krueger witnessed parts of this interaction; the
standing in or near the door ofetleell throughout the encounter. Tingernal affairs report cited ir
defendants’ uncontroverted factdates interviews with both Cheek and Krueger. Neither repd
any physical altercation either inside or outside the cell. NIbdinez report interview with Ms.

Krueger says that

[S]he remembered standing there looking at Kobel because she is fascinated by the

things he says and gets away with. Shesdtdtwas verbal abuseKrueger went on to

say Kobel was threatening Sgt. Dunkle angatening Sgt. Dunkle’s family. Krueger
stated she did not see arljeecation. She said she s&gt. Dunkle approach Kobel,
but she could not see Kobel, and then she walked away.

(Doc. 12-1, at 10.) The interview with Officer €k related a consistesdries of events.
Officer Cheek stated the only time he saw Sgt. Dunkle make contact with Kobel was
when they were outside the cell. . . [Sgt. Dunkle] was trying to un-cuff [Kobel] and he
is being difficult and acting funny. | think 8dpunkle was trying tget him back in his
cell and | think he might haviead a push like the back bfs shoulder blade into the
cell. That's the only physitaontact | seen minus the un-cuffing. . . the only time | saw
him make physical contact is when Heged him outside the cell. . . Officer Cheek
said he didn’t think Sgt. Dunkle made contaith [Kobel], but there could have been a
touch on the chest to back Kobel up.

(Id., at 16.) Lieutenant Joe Meyegrhotographed plaintiff's headd defendant Dunkle’s hands aft

the interaction and neithehows any sign of physicaltefcation or injury.
IV.  Discussion

A. Plaintiff's discoveryrequest

The court notes that before defendants filed their motion for summary judgment, p

Dt

8

y were

—J

rted

er

aintiff

issued a document titled “Motidor Subpoena of Records” (Doc. 24yhe document requests that the

court subpoena all Douglas County Jail recordplaintiff from July 14, 2013 through September 3

30,




2016; all Lawrence Memorial Hospitegcords for the same time period; and all civil claims against
Douglas County Jail and any caatted physicians, HIV specialistsydaneurologicakpecialists for
the same three years. This motion was deméHout prejudice by themagistrate judge and @
discovery stay was entered institase pending resolution of deflants’ summary judgment motion.

This motion to subpoena documents becomlevaat to the instant motion however, because
plaintiff did not substantively respond to defentd motion for summary judgment. Instead, he
claims that he cannot respond absent the discovemgtuested. Cordering the stage of the case, the
claims involved, and the request at issue, thartcfinds that plaintiffs discovery request wds
premature and correctly dewi without prejudice.

The Federal Rules of Civil Procedure govern discpue federal court. Plaintiff must comply

=]

with these rules to proceed in federal courtadér the Federal Rules, deéants were exempt fror
initial disclosures irthis case because this caséan action brought withowtn attorneyoy a person in
the custody of the United States,state, or a stateulsdivision.” Fed. R. Gi. P. 26(a)(1)(B). A
discovery plan for this case would have beatwuksed once the court held its scheduling confergnce
under Fed. R. Civ. P. 26(f). One benefit of sucloference is to determira appropriate scope for
discovery, including any:
nonprivileged matter that is relevant to grarty’s claim or defese and proportional to
the needs of the case, considering the impoetar the issues at stake in the action, the
amount in controversy, the parties’ resfive access to relevant information, the
parties’ resources, the importance of the @iscy in resolving the issues, and whether
the burden or expense of the proposadalrery outweighs its likely benefit.
Fed. R. Civ. P. 26(b)(1).
This case never proceeded to a schedulingecente because defendants filed their motion for

summary judgment before one was scheduled. Butiéitdmad, plaintiff's request is disproportionate

to the needs of the case and appears, at legsarin irrelevant. It requests over three yearg of




information from defendant and other third-partiegrethough the claims in this case are limited fo a

single day. In any event, the court did not finditfiermation sought necessary to resolving the issues

in this case.

Plaintiffs response to defelants’ motion for summary judgment is a list of gene

ral

complaints. For example, he states thatMlagtinez report affidavits are inconsistent. However, |he

does not explain what the allegecdtonsistencies are, or how thstipports his argument that hi

constitutional rights were violat. Plaintiff did not attempt taddress defendants’ statement

uncontroverted facts. Instead foicusing on his need for discoveny his response to defendants’

motion for summary judgment, plaifitneeded to comply with the noté to pro se ligants (Doc. 32

and substantively address the uncontroverted facts and arguments in the motion. Because he

S
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failed

do so, the court considers defendants’ uncontroverttsl s true for purposes of this motion, and|the

arguments in the briefing aremsidered largelyncontested.

B. Defendants Dunkle and McGovern AreEntitled to Qualified Immunity on
Any Individual Capacity Claims

Plaintiff does not clarify in his briefing whatr the claims broughagainst the individua

defendants are individual or offadicapacity claims. For the reasomeplained below, to the extent

plaintiff brings individual-capacity claims, they are dismissed.

1. Any Individual Capacity Claims are Barred by Qualified Immunity

Qualified immunity is a defense to individual eafy claims. “An official sued under § 1983

is entitled to qualified immunity unless it is shown ttreg official violated atatutory or constitutionall
right that was ‘clearly established’ éhe time of the challenged conducPlumhoff v. Rickard134 S.

Ct. 2012, 2023 (2014) (quotirishcroft v. al-Kidd563 U.S. 731, 735 (2011)A right is not “clearly

established” under the law “unless the right's contours were sufficiently definite that any reasonable

official in the defendant’s shoes wouldvieaunderstood that he was violating itd. This means that




“existing precedent must have placed the statutogpostitutional question confronted by the offic
‘beyond debate.”ld. Qualified immunity practs public employees fromelburdens of litigation a
well as liability. A.M. v. Holmes830 F.3d 1123, 1135 (10th Cir. 2016).

When a defendant asserts the defense of quhiifienunity, the burden is on plaintiff to sho
“(1) that the official violateda statutory or constitutional righand (2) that the right was ‘clearl
established’ at the time dlie challenged conduct.ld. If a plaintiff fails to prove either part of thi
test, the defendant is ethéd qualified immunity.

A plaintiff may show that a ght is clearly established byticig either an on-point Unite
States Supreme Court or TenthraDit Court of Appeals case, tny showing that the weight g
authority from other circuits supports his positidd. But a case on point reot always required. Th
Tenth Circuit has also adoptedskding-scale analysis for whicthe “more obviously egregious th
conduct in light of prevailing constitional principles, the less specificis required from prior cas
law to clearly establish the violationld. (quotingCasey v. City of Fed. Heights09 F.3d 1278, 1281
(10th Cir. 2007).

Courts generally accept a plaifis version of the facts asrue for purposes of qualifie
immunity, but where the case has progressed to thenany judgment stage, the plaintiff's facts mi
be supported by the recortl. at 1136.

Here, plaintiff did not respond to defendants’ Iigal immunity argument.He does not cite t¢
any case law suggesting hisenstitutional rights were violated. The extent plaintiff intended t
bring individual-capacity claims against defants Dunkle and McGovern, summary judgment
granted.

2. Official Capacity Claims
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The individual defendants argtleat they are entitled to summary judgment on their offigial-
capacity claims because such claims are justher way of suing the governmental entity that
employs them and that because the local governmatyt ean be sued directlyhere is no need to sye
individuals in their official capacities.

It is true that “official-capacity suits generaligpresent only another waf pleading an action
against an entity of which an officer is an agentafer v. Melg 502 U.S. 21, 25 (1991) (quoting
Kentucky v. Graham473 U.S. 159 (1985)). But this does ma¢an that the individual defendants

should be dismissed from suit or that they areledtib summary judgment. Instead, it means thaf the

[1°)

suit is treated as a suit against fovernmental entity, and that theigfs policy or custom must hav
been involved in the alleged constitutional violatidd. (citing Kentucky 473 U.S. at 163, 166). This
also means that official-capacity defendants ané/ entitled to those defenses available to [the
governmental entity they represesiich as Eleventh Amendment immity. Therefore, the individual
named defendants are not entitled to summary judgment on this basis.

C. No Evidence Supports Plaintf's Eighth Amendment Claim

Defendants are entitled to summaurdgment because plaintiffdaims fail substantively. Th

11%

evidence viewed in the light most favorable to giffimvould not allow a rational trier of fact to find
for him and defendants are entitled to summarynuelyt as a matter of law. The Eighth Amendmient
protects cruel and unusual punishmencluding the “unnecessary @mwanton infliction of pain.”
Whitley v. Albers475 U.S. 312, 320 (1986). What types dfarts constitute unnecessary and wanton
infliction of pain differ depending on ¢halleged constitutional violationHudson v. McMillian 503
U.S. 1, 5 (1992). Many situations in prisons “reguarison officials to actjuickly and decisively”

and require them to “be accorded wide-ranging deference in the adoption and execution of policies ar




practices that in their judgmenteaneeded to preserve internatier and discipline@nd to maintain
institutional security.”ld. at 6 (citingWhitley, 475 U.S. at 321-22).

To decide whether prison officials used exoesgorce under circumstances similar to thq
alleged in this case, courts consider “whethecdarvas applied in a good-faith effort to maintain

restore discipline or maliciously dnsadistically to cause harm.Hudson 503 U.S. at 6-7. T¢(

determine the nature of the force, the courts consigeous factors includingl) the need for force}

(2) the amount of force used; (3)etthreat perceived by officials; (#)e extent of the threat to th

safety of staff and inmates; and @ny efforts made to temper thevesty of a forceful responsas.

Whitley, 473 U.S. at 321. Applying these factors te tmcontroverted facts in this case, the cq
finds that the force applied constituted a gdaith effort to maintain discipline.

First, a need for force existed. The uncowdrted facts establish that defendant Dun
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entered plaintiff's cell in the medical unit to address plaintiff's complaint that the handcuffs he was

wearing were hurting him. Reports from withessaate a heated verbatgument between plaintiff

and defendant Dunkle. No witness suggestedatipdilysical altercation togiace. Defendant Dunkl
dropped his handcuff key on the ground and neededdp glaintiff from obtaimg it. When plaintiff
made a move towards the key, defendant Dunkle placed a hand on plaintiff's chest or pushed
to keep him from grabbing the keyater, defendant Dunkle again diredtplaintiff back to his cell by
pulling his handcuffs or pushing him on the shouldEnere was a need for defendant Dunkle to af
force to stop plaintiff fom obtaining the handcuff keys maintain order.

Second, the amount of force applied was necedsamyaintain order. The amount of for
accomplished defendant Dunkle’s goal of maintairsafety. The force used—placing his hand
plaintiff's chest, or pushing him back from the key, and guiding him backiiatoell by manipulating

the handcuffs, or pushing plaintiff on the shouldeas not excessive. There is no evidence

-10-
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plaintiff was injured by defendarbunkle’'s actions. Thereforehe amount of force applied is

proportional to the need for the force.

14

Third, the force used was proportal to the threat perceivéy prison officials. Although the

threat of an isolated inmate obtaining a hand&eff or exiting his cell may not seem to be a hlige

threat to prison officials, they are clearly undesiabl a prison setting. Plaintiff was handcuffed|in
front of his body, likely due to the fathat he had tried to kill himselfHe still had to be restrained
and kept in a cell to maintain safety and orotethe prison. Defendant Dunkle and other prison
officials appropriately dealt with plaintiff's attempt to reach the key and reluctarre¢urn to his cell.
Fourth, an inmate’s attempt to obtain handdid/s is a threat to the safety of staff gnd
inmates. Inmates are restrained for a reasonat Bhoften because they are viewed a danger to
themselves or others. In this case, plaintiff Alkdady shown he was a danger to himself based on his
attempted suicide. He was in the midst ofvexbal argument with defendant Dunkle when |he
attempted to obtain the handcuff keys. Witnsssported that plaintiff was making threatening
remarks. Medical staff were present in the medical uimi order to keep platiff, medical staff, and
prison officials safe, plaintiff needed to be restraiaad kept in his cell. The amount of force used by
defendant Dunkle was effective and e&tessive to obtain that objective.
Fifth, the court considers whether there was aitgmpt to temper a forceful response. The

court does not have much information before itthis matter. But because the force used as

minimal, tempering was also unnecessary.

Each of these factors suggdisat the nature of the force ats by defendant Dunkle to keep
plaintiff from obtaining the handcuff keys and teturn him to his cell were good-faith efforts to
maintain discipline. There is no evidence that tlveye malicious or sadistic. Defendants have shown

that there is no issue of materiatf and that they are entitled to judgmhas a matter of law. Plaintiff

-11-




failed to respond to defendants’ allegations with any substance, or to provide any record evigence t

support his claims. Giveplaintiff's incarceration, the court auld have made some allowance for

plaintiff's lack of documentary evidence. Bulaintiff did not substatively address any of

defendants’ uncontroverted facior provide any evidence toounter the motion for summary

judgment. He has not provided any evidence or arguthahwould allow a reasonable trier of fact|to

find for him. Defendants’ motion for seumary judgment is therefore granted.

D. Defendant Douglas County Sheriff'sOffice and Douglas County Jail Are
Not Subject to § 1983 Suit

Additionally, defendants Douglas County SK&iOffice and Douglas County Jail are npt

subject to suit under § 1983. Both defendantssabrinits of county governmeand therefore not

subject to suit under 42 U.S.C. § 1983 gnla specific statute authorizes sWithayne v. Kansa980

F. Supp. 387, 391 (D. Kan. 1997). Ordinarily, tleeit might allow an amendment so the corrgect

party could be added. But, agp&ined above, because plaintiff faitsstate a claim upon which relig¢

f

can be granted, such amendment would be futilefendants Douglas County Sheriff's Office and

Douglas County Jail's motion for summgudgment is therefore granted.
E. Plaintiffs Renewed Motion to Appoint Counsel

On January 8, 2018, plaintiff renewed his requleat the court appointounsel to represer

him. 28 U.S.C. § 1915(e)(1) providesat the “court may request atianey to represent any perso

unable to afford counsel.” “There is no constitndbright to appointed couekin a civil case.”

Durre v. Dempsey869 F.2d 543, 547 (10th Cir. 1989) (citiBgthea v. Crouse4l7 F.2d 504, 50%

(10th Cir. 1969)). The party requesting appointednsel bears the burdengbow that their claims

UT

have sufficient merit to warrant appointmemtill v. SmithKline Beecham CorB93 F.3d 1111, 111

—t

n

(10th Cir. 2004) (quotingMcCarthy v. Weinberg753 F.2d 836, 383 (10th Cir. 1985)). The cqurt
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considers “the merits of a prisoner’s claims, the mafuind complexity of the factual and legal issyes,
and the prisoner’s ability tmvestigate the facts and present his clainklf, 393 F.3d at 1115.
For the reasons explained above, tlourt finds that lintiff's claims are not meritorious. The

court agrees with magistrajiedge’s previous determination thasues in this caseeanot particularly

=

complex. The court is aware thglaintiff is being treated at lkaed Correctional Mental Healt
Facility and this is a factor theourt considers in determining this matter. However, plaintiff has
actively participated in this case and the court fitidg he was capable afiequately presenting the
facts and arguments involved. MRIiEif offers no other argument ifavor of appointing counse)|.
Considering all factors, especially given tbeurt’s findings on defenads’ motion for summary
judgment and the stage of this case, the aentes plaintiff's motion to appoint counsel.

IT IS THEREFORE ORDERED that defendant Don Dunkle, (first name unknown)
McGovern, Douglas County Sheriff's Officgnd Douglas County Jail's Motion for Summary
Judgment (Doc. 30) is granted.

IT IS FURTHER ORDERED that plaintiff's renewed Motiono Appoint Counsel (Doc. 42
is denied.

This case is closed.

Dated January 25, 2018, at Kansas City, Kansas.

¢ Carlos Murguia

CARLOS MURGUIA
United States District Judge
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