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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISTOPHER COTY MAIER,

Plaintiff,

V. CASE NO. 16-3235-SAC-DJW
JUDGE SALLY POKORNY,

Defendant.

NOTICE AND ORDER TO SHOW CAUSE

Plaintiff Christopher Maier is hereby reged to show good cause, in writing, to the
Honorable Sam A. Crow, United&és District Judge, why thaction should not be dismissed
due to the deficiencies in Plaintiff's Amded Complaint that aiscussed herein.
|. Nature of the Matter beforethe Court

Plaintiff brings thispro se civil rights action pursuant t42 U.S.C. § 1983. Plaintiff is
incarcerated at the Douglas County Jail in Lawvee, Kansas (“SCDC”). Plaintiff filed an
Amended Complaint (Doc. 4) on December 12, 2016, naming Judge Sally Pokorny as the sole
defendant. Although Plaintiff'sllagations are confusing anermclusory, they involve Judge
Pokorny’s appointment of counselRaintiff's criminal cases.

Il. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisonermgaekef against a
governmental entity or an officer or aamployee of a governmental entity. 28 U.S.C.
8§ 1915A(a). The Court must dismiss a complaintportion thereof if a plaintiff has raised

claims that are legally frivolous or maliciousatHail to state a claimpon which relief may be
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granted, or that seek monetary relief frondefendant who is immune from such relief. 28
U.S.C. § 1915A(b)(1)—(2).

“To state a claim under 8§ 1983, a plaintiff malége the violation of a right secured by
the Constitution and laws of the United States] must show that theleged deprivation was
committed by a person acting under color of state lawest v. Atkins, 487 U.S. 42, 48 (1988)
(citations omitted);Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and appless stringent standardisan formal pleadings
drafted by lawyers.”Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as trAaderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the altegges in a complainthowever true, could not
raise a claim of entitlement to relief,” dismissal is appropri&e! Atlantic Corp. v. Twombly,
550 U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegationsithout supporting factual averments are
insufficient to state a claim upon which relief can be baséthll v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[Aplaintiff's obligation to provide th&rounds’ of his ‘entitlement to
relief’ requires “more than labels and conclusiars] a formulaic recitatioof the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omiife The complaint's “factual
allegations must be enough to raise a rightet®f above the speculatitevel” and “to state a
claim to relief that is plausible on its facdd. at 555, 570.

The Tenth Circuit Court of Apgals has explained “that, taatt a claim in federal court,
a complaint must explain what each defendant did todtbese plaintiff]; when the defendant
did it; how the defendant’s action harmed [thiaintiff]; and, whatspecific legal right the

plaintiff believes the defendant violatedNasious v. Two Unknown B.I.C.E. Agents, 492 F.3d



1158, 1163 (10th Cir. 2007). The court “will not supply additional factual allegations to round
out a plaintiff's complaint oconstruct a legal theomyn a plaintiff's behalf.” Whitney v. New
Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out ththe Supreme Court’s decisions Twombly and
Erickson gave rise to a new standard of ewvifor § 1915(e)(2)(B)(ii) dismissalsSee Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007) (citations omittssalso Smith v. United Sates,

561 F.3d 1090, 1098 (10th Cir. 2009s a result, courts “look to ¢hspecific allegations in the
complaint to determine whether they ddaly support a legal claim for relief.Kay, 500 F.3d at

1218 (citation omitted). Under this new standdadplaintiff must ‘nudge his claims across the

line from conceivable to plausible.”8mith, 561 F.3d at 1098 (citation omitted). “Plausible” in

this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so geral that they encompass a wisl®ath of conduct, much of it
innocent,” then the plaintiff has not “nudged [hcdaims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10€ir. 2008) (citingTwombly, 127 S.

Ct. at 1974).

[11. DISCUSSION

A. Eleventh Amendment Immunity

Although it is unclear whether Plaintiff asl Judge Pokorny in her official capacity, a
claim against state officials for monetaryndages are barred by sovereign immunity. An
official-capacity suit is another way of pleadingaation against the governmental entity itself.
Kentucky v. Graham, 473 U.S. 159, 165 (1985). “When atsalleges a claim against a state
official in his official capacity, th real party in interest in the case is the state, and the state may

raise the defense of sovereign imntymunder the Eleventh AmendmentCallahan v. Poppell,



471 F.3d 1155, 1158 (10th Cir. 20Q@juotation omitted). Sovegn immunity generally bars
actions in federal court for dagws against state officials actimg their official capacities.
Harrisv. Owens, 264 F.3d 1282, 1289 (10th Cir. 2001). It is well established that Congress did
not abrogate the states’ sovgreimmunity whent enacted 8 1983Quern v. Jordan, 440 U.S.
332, 338-45 (1979Ruizv. McDonnell, 299 F.3d 1173, 1181 (10th Cir. 2002).

The bar also applies when the entity is an arm or instrumentality of a Statdevant v.
Paulsen, 218 F.3d 1160, 1164 (10th Cir. 2000). determining whether an entity is an
instrumentality or arm of the state for purposé£leventh Amendment immunity, the Tenth
Circuit has established a two-party inquiry, remg an examination of: (1) “the degree of
autonomy given to the agency, as determinethbycharacterization of the agency by state law
and the extent of guidance and control exercisethe state,” and (2) “the extent of financing
the agency receives independent of the df@asury and its ability to provide for its own
financing.” Duke v. Grady Mun. Sh., 127 F.3d 972, 974 (10th Cir. 1997) (citations omitted).
“The governmental entity is immune from suittife money judgment sought is to be satisfied
out of the state treasury!'t. (citations omitted).

Kansas state law clearly characterizeg ttlistrict courts as arms of the state
government—part of a unified judal branch along with the Kansas Supreme Court and Kansas
Court of Appeals.Wilkins v. Skiles, No. 02—3190, 2005 WL 627962, at *4 (D. Kan. March 4,
2005);see generally, KAN. CONST. art 3. The legislatudefines “state agency,” for purposes
of the state workers’ compensatifumd, as “the state, or any depaent or agency of the state,
but not including . . . the district court with redao district court officers or employees whose
total salary is payable by counties.” K.S44-575(a). The only court personnel who are not

included in the judicial personnel pay systemg @re instead paid bhe county, are county



auditors, coroners, court trustees and persbrin each trustee’s office, and personnel
performing services in adult or juvenile detentor correctional facilities. K.S.A. 20-162(a),
(b). District court judge are state officialsSchroeder v. Kochanowski, 311 F. Supp. 2d 1241,
1256 (D. Kan. 2004)see also Sgg v. Dist. Court of Allen Cty., Kan., No. 11-2625-JTM, 2012
WL 941144, at *4 (D. Kan. March 20, 2012) (districuct judge is a stateffecial and official
capacity claims against judge fmoney damages are barred).

Any official capacity claim against the staifficial for monetary damages is barred by
sovereign immunity. Furthermore, state offgcescting in their official capacity are not
considered “persons” against whom airl for damages can be brought under § 19848l v.
Mich. Dept. of State Police, 491 U.S. 58, 71 (1989).

B. Personal Immunity

Defendant Pokorny also enjoys persomamunity. “Personalmmunities . . . are
immunities derived from commolaw which attach to certain gavenental officials in order
that they not be inhibited from ‘pper performance of their duties.’Russ v. Uppah, 972 F.2d
300, 302-03 (10th Cir. 1992) (citiprrester v. White, 484 U.S. 219, 223, 225 (1988)).

Plaintiff's claim against Defedant Pokorny should be dismissed on the basis of judicial
immunity. A state judge is absolutely immuinem § 1983 liability except when the judge acts
“in the clear absence of all jurisdiction.&tump v. Sparkman, 435 U.S. 349, 356-57 (1978)
(articulating broad immunity rule that a “judgéll not be deprived of immunity because the
action he took was in error, wdene maliciously, or wain excess of his #uority . . . .”); Hunt
v. Bennett, 17 F.3d 1263, 1266 (10th Cir. 1994). Only @ taken outside a judge’s judicial

capacity will deprive the judgef judicial immunity. Stump, 435 U.S. at 356-57. Plaintiff



alleges no facts whatsoever to suggest thdermtant Pokorny was actimgutside her judicial
capacities.

The Court must dismiss a case if it findsttithe plaintiff is seeking monetary relief
against a defendant “who is immune fronctsuelief.” 28 U.S.C. 8§ 1915(e)(2)(B)(iiiyee also
28 U.S.C. § 1915A(b).

V. Motion for Copies

Plaintiff has filed a Motion for Copies (Do6), seeking various motions in this case as
well as his other pending case. The Court wilnigrthe motion to the extent that the Clerk is
directed to send a copy Bfaintiff's Amended Complairat Doc. 4 to Plaintiff.

V. Response Required

For the reasons stated herein, it appears tthataction is subject to dismissal in its
entirety. Plaintiff is therefore require show good cause why his Amended Complaint
(Doc. 4) should not be dismisséar the reasons stated herein. The failure to file a timely,
specific response waives de noveiesv by the District Judgesee Thomasv. Arn, 474 U.S. 140,
148-53 (1985), and also waives appellateewvof both factual and legal questioakin v.
Col. Dept. of Corr., 183 F.3d 1205, 1210 (10th Cir. 1999).

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff is granted until
February 22, 2017, in which to show good cause, in tmg, to the Honordke Sam A. Crow,
United States District Judgeyhy Plaintiffs Amended Complaint (Doc. 4) should not be
dismissed for the reasons stated herein.

IT ISFURTHER ORDERED that Plaintiff's Motion for Copés (Doc. 6) is granted to
the extent that the Clerk is directed to previglaintiff with a copyof Plaintiff's Amended

Complaint at Doc. 4.



IT ISSO ORDERED.

Dated in Kansas City, Kansas, on this 31st day of January, 2017.

g/ David J. Waxse
David J. Waxse
U. S. Magistrate Judge




