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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

RAYMOND SCHWAB, et al.,
Plaintiffs,

V. CaseNo. 16-CV-4033-DDC-KGS

STATE OF KANSAS, et al.,

Defendants.

MEMORANDUM AND ORDER

On March 31, 2016, pro se plaintiffs Raymond and Amelia Schwab filed this lawsuit
against the State of Kansas (“Kansas”) and vargtate officials as well as private entities and
private individuals. Doc. 1. Plaintiffs filed an Amended ComptaintApril 25, 2016. Doc. 9.
Generally, plaintiffs’ Amended Complaint asselthat Kansas removed five of their six
children from their custody, citing Mr. Schwab’ssusf medical marijuana as the basis for the
removal. Plaintiffs contended that defentdahad infringed upon their constitutional rights by
removing their children from their home aimitiating child in need of care (“CINC")
proceedings in Riley County, Kansas.

After several defendants moved to dismissnilffs’ Amended Complaint, plaintiffs
filed a Motion for Leave to Amend their Cotamt, attaching a mposed Second Amended
Complaint to their motion. Docs. 58, 58-1. Quly 28, 2016, the court granted in part and
denied in part plaintiffs’ Motion for Leave tal& an Amended Complaint. Doc. 79. The court
concluded that plaintiffs’ proposed amenditsenere futile because the proposed Second

Amended Complaint still is subject to dismisskl. at 17. Nevertheless, the court granted

! Plaintiffs’ First Amended Complaint added Tyf&erott Allison, plaintiffs’ adult son, as one of the

plaintiffs to the lawsuit.
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plaintiffs a final opportunity tdile an amended Complaintd. at 18. But the court cautioned
plaintiffs that any such amended pleading mustecd the deficiencies identified in the court’s
order to remain viableld.

On August 26, 2016, plaintiffs filed a 77-page “Revised Second Amended Complaint”
(“Complaint”).? Doc. 85. Plaintiffs also filed Motion for Preliminary Injunction and
Temporary Restraining Order. Doc. 86.€eTdourt conducted a hearing on the Motion for
Preliminary Injunction and Temporary Reshing Order on September 8, 2016. At the
conclusion of that hearing, tleeurt denied plaintiffs’ motionAmong other concerns, the court
determined that plaintiffs had not shown a likebd of success on the merits because the record
raised serious questions wheth®r court must abstain fromaphtiffs’ claims for injunctive
relief under the¥oungerabstention doctring.

All defendants now have filed motions to dismplaintiffs’ Complaint. After reviewing
plaintiffs’ Complaintand considering the parties’ argents and submissions—including the
materials from the underlying CINC caséie court again concludes that theungerdoctrine
requires the court to abstain frataciding plaintiffs’ claims for guitable relief. The court thus
dismisses those claims without pradice. The court also concludigsit, to the extent plaintiffs’
claims challenge any final ordein the CINC proceeding, tlooker-Feldmamloctrine bars
those claims. The court thussdiisses those claims without préice. And, to the extent the
Rooker-Feldmanloctrine does not bar any of plaintifedaims for money damages, the court

dismisses their 8§ 1983 and 1985 claims becausddhay state plausible claims for relief.

z The court refers to the Revised SecondeAded Complaint—the current operative pleading—as

the Complaint throughout the rest of this Order.
3 The court articulated its reasons for denypfajntiffs’ injunction motion on the record. The
Tenth Circuit affirmed the court’s decision demyiplaintiffs’ injunction motion on May 26, 2017.
Schwab v. Kansa®lo. 16-3284, 2017 WL 2304456 (10th Cir. May 26, 2017).



Finally, the court declines to escise supplemental jurisdiction aydaintiffs’ state law claims.
The court explains the reasons for its cosidns in the analysis that follows.

l. Plaintiffs’ Motion to Dismiss Parties Randi Debenham, Miranda Johnson,
Blake Robinson, andAndrew Vinduska

Before turning to the pending motions to dissnthe court addresses plaintiffs’ Motion
to Dismiss Parties Randi Debenham, Miraddhnson, Blake Robinson, and Andrew Vinduska.
Doc. 194. Mr. Debenham, Mr. Robinson, aid Vinduska are attorneys who the court
appointed to represent plaifitRaymond Schwab in the CINC case. Ms. Johnson also is an
attorney who the court appointed to represent plaintiff Amelia Schwab in the CINC case. All
four defendants filed motions to dismiss plaintiffiaims against them before plaintiffs filed
their Motion to Dismiss them as partieSeeDocs. 118 (Ms. Johnson), 173 (Mr. Vinduska), 183
(Mr. Debenham & Mr. Robinson).

Plaintiffs’ motion does not exgin whether it seeks a dismikgath prejudice or without
prejudice. Plaintiffs’ motion recites that piéifs “believe that tle curr[e]nt relief being
requested [from] the court cannot dpanted toward these defenddst and the plaintiff| ]s are
reserving their right to initiate malpractice littgmn at the removal of these Defendant[ |s from
this current action.” Doc. 194 at 1.

Mr. Debenham and Mr. Robinson have camstr plaintiffs’ motion as one seeking a
dismissal without prejudice under Fed. R. CivdB@a)(2). Doc. 197 at 1. Mr. Debenham and
Mr. Robinson assert that thewrt lacks subject matter jurisdiati over plaintiffs’ claims against
them, and thus they contend that they haveeason to object to pldiffs’ motion for voluntary
dismissal without prejudice. Mbebenham and Mr. Robinson abssert that their Motion to
Dismiss (Doc. 183) is moot now that plaintifise& to dismiss all their claims against the two

defendants. Because Mr. Debenham and Mhiison do not object to a dismissal without



prejudice, the court grants phéiffs’ motion to dismiss these fimmdants without prejudice. It
also denies Mr. DebenhamaMr. Robinson’s Motion to Bmiss (Doc. 183) as moot.

Ms. Johnson and Mr. Vinduska oppose plaintiffeition to the extent it seeks a dismissal
without prejudice. Docs. 198, 201. Ms. Johnson and Mr. Vinduska assert that plaintiffs’ claims
against them fail to state viable claims fdrae Thus, the court should dismiss the claims
against them with prejudice. The court comssr plaintiffs’ motion Iberally as one seeking
dismissal without prejudice. And, the courhas plaintiffs’ motionbecause, as explained
below, plaintiffs’ Complaint fds to state viable claims fanoney damages under federal law
against Ms. Johnson and Mr. Vinduska. These tviendiants thus are entitléo dismissal with
prejudice of plaintiffs’ federal eims. The court considers their toois to dismiss below.

In sum, then, the court thus grants in pad denies in part plaintiffs’ Motion to Dismiss
Parties Randi Debenham, Miranda Johnson, @8Ré&binson, and Andrew Vinduska. Doc. 194.
The court grants plaintiffs’ motion to dismiss Mr. Debenham and Mr. Robinson from the case
without prejudice. The court denies the motiothi extent that it seekismissal of all claims
against Ms. Johnson and Ms. VinBasvithout prejudice.

Il. Defendants’ Motions to Dismiss

The court now considers the remaining 12 motions to dishiss.

4 See Docs. 105 (filed by defendants KVC, RhoBinbarger, and Deja Jackson), 113 (filed by
defendants St. Francis Community Services andyRudyd), 115 (filed by defendant Lora Ingles), 118
(filed by defendant Miranda Joloms), 149 (filed by defendants Ksas Department for Children and
Families, Phyllis Gilmore, Theresa Freed Barnes, and Kendra Baker), 151 (filed by defendants State of
Kansas, Governor Sam Brownback, Barry Wilker&ethany Fields, Riley County Police Department,
Carla Swartz, and Pathways Family Services, LUGE (filed by defendant John Bosch), 163 (filed by
defendant Laura Price), 169 (filed by defendant Reeavental Health Services, Inc.), 173 (filed by
defendant Andrew Vinduska), 181l¢tl by defendant Riley County, Kansas), 189 (filed by defendant
Sunflower CASA Project, Inc.).



A. Factual Background

Most of the following facts are taken fromapitiffs’ Complaint, are accepted as true, and
viewed in the light most favorable to plaffs because they are the non-moving partigése
Garling v. EPA 849 F.3d 1289, 1292 (10th Cir. 2017) (extping that, on a Fed. R. Civ. P.

12(b)(1) or 12(b)(6) motion to dismiss, the donust “accept as true all well-pleaded factual
allegations in the complaint and view thenthe light most favorable to the [plaintiff]”

(citations and internal quotation marks omitted)). The court also construes plaintiffs’ allegations
liberally because they proceed pro Seze Hall v. Bellmgrd35 F.2d 1106, 1110 (10th Cir.

1991) (holding that courts mustrestrue pro se litigant’s pleawdjs liberally and hold them to a

less stringent standard than formédadings drafted by lawyers).

The few facts not derived from plaintiffs’ Cotapt are taken from state court records in
the CINC proceeding pending in Ril€ounty, Kansas state coufeeDoc. 158. The court can
consider these facts on a motion to dismiss because plaintiffs refer to documents and proceedings
from the CINC case in their Complafthe facts are central to plaintiffs’ claims, and the parties
never dispute the documents’ authenticiBee Smith v. United Staté&61 F.3d 1090, 1098
(10th Cir. 2009) (quotindlvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007)).

Mr. and Mrs. Schwab are the natural parents of four children. Mrs. Schwab is the mother
of a fifth child, and Mr. Schwab is his stepfath In April 2015, Mr. and Mrs. Schwab allowed
their five children to stawith their maternal grandmother in Dickinson County, Kansas.
Unbeknownst to the Schwabs, the maternal grandmothermateanal uncle contacted the
Riley County Police Department (“RCPD”) to egps their concerns abt how Mr. and Mrs.

Schwab were caring for their children. TREPD removed the children from the Schwab’s

° Seege.g, Doc. 85 1 31-32, 79-82, 85-87, 93-94, 100-04, 106, 108, 110-12, 113, 115.



custody, and the State of Kansas initiated praogedn the District Court of Riley County,
Kansas (“District Court”) to dermine if the Schwab children were CINC under Kansas law.
SeeKan. Stat. Ann. 8 38-2202(d) (providing the staty definition for a “child in need of
care”).

On April 29, 2015, the Riley County District Ga held a temporary custody hearing for
the five children. At its concgion, the District Court placed tlige children in the temporary
custody of the Kansas Department of Childaed Families (‘“DCF”). The District Court
appointed defendant Lora Ingels a guardian ad litem to represent the five children. The
District Court also appointed garate counsel to represent Mnd Mrs. Schwab respectively in
the CINC case. Through counsel, Mr. and Mishwab filed separate motions seeking a
rehearing of the temporary custody ruling.

On May 13, 2015, the District Court heldednearing. Both Mr. and Mrs. Schwab
attended the hearing, represented by their sepesansel. Before the hearing started, the
District Court ordered Mr. and MrSchwab to submit to urinalysiend breathalyzer tests. Both
complied with that order. Mr. Schwab tested positive for methamphetamine, amphetamine,
hydrocodone, and tramadol. Mrs. Schwab testghtive for any illegal substances. During the
hearing, both Mr. and Mrs. Schwab withdrewitlrespective motionesking rehearing of the
temporary custody ruling. At the end of the legrthe District Court ordered that the five
children remain in temporary DCF custody.

On June 4, 2015, Mr. Schwab filed a pro se motion to suppress the results of the May 13,
2015 urinalysis test. His motiosserted that the test was afawful search and seizure that
violated his rights under the Fourth Amendmienthe United States Constitution. His motion

also claimed that the teststédts were unreliable.



After holding a hearing on a June 11, 2015,District Court denied Mr. Schwab’s pro
se motion. The District Couallso ordered Mr. Schwab tolsuit to another urinalysis and
breathalyzer test. He refusetihe District Court considered M&chwab’s refusal to take the
tests as a positive result.

On July 10, 2015, the District Court heldadjudication hearing. Mr. Schwab attended
that hearing, represented yunsel. Mrs. Schwab did nappear in person, but she was
represented by counsel at the hearing. Tingeggpresented testimony and evidence during the
adjudication hearing, and at its ctusion, the District Court adjudicatehe children as CINC.

The District Court held disposition hearing on August 2015. The District Court
ordered that the Schwab children remain inFDf0istody with out-of-home placement. The case
plan goal was reintegrationtithe parental home.

The District Court held reew hearings on October 29, 2015 and January 5, 2016. After
both hearings, the District Court affirmed that tegration still was the case plan goal, held that
the court’s earlier orders still were in effeatdeordered Mr. and Mrs. Schwab to follow the case
plan. The District Court held a permanehearing on April 6, 2016. The District Court found
that appropriate public and private agenciesrade reasonable efforts to assist and support the
family to accomplish the goal of reintegratiort that the progress of Mr. and Mrs. Schwab to
achieve the permanency plansv#ot adequate. Nevertheled® District Court found that
reintegration still was a viablgoal, and it ordered another permanency hearing on October 19,
2016.

Mr. Schwab appealed the District Cout€8NC adjudication to the Kansas Court of

Appeals. Mrs. Schwab did not appeal thikng. On April 8, 2016, the Kansas Court of



Appeals issued four orderffieming the CINC adjudicatiofi. See In re C.SNo. 114,272, 2016
WL 1391810 (Kan. Ct. App. Apr. 8, 2018k re A.S, No. 114,273, 2016 WL 1391817 (Kan. Ct.
App. Apr. 8, 2016)|n re A.S, No. 114,274, 2016 WL 1391818 (Kan. Ct. App. Apr. 8, 20Ib);
re E.S. No. 114,275, 2016 WL 1391819 (Kan. Ct. App. Apr2016). The court also rejected
Mr. Schwab’s arguments that the District Gduad violated his cotigutional rights to due
process and against unreasonalel@rches and seizures under Bourth Amendment during the
CINC proceedings.Seee.g, Inre C.S, 2016 WL 1391810, at *8, 11.

Mr. Schwab filed Petitions for Review withe Kansas Supreme Court seeking review of
the court of appeals’ decisions affirming the CINC adjudications. The Kansas Supreme Court
denied review on October 21, 2016.

Plaintiffs brought this lawsuit against 2&lividuals and entitieand 10 John Does who
are or have been involved in the CINC casbee Complaint asserts claims under 42 U.S.C. 88
1983 and 1985 for alleged constitutional violai@nd conspiracy to commit constitutional
violations, as well as state law tort claims.

Plaintiffs seek both monetary and injunctiviefe Plaintiffs also seek damages in an
amount not less than $15 million. The requestgdutive relief includes: (1) a prohibition
against random drug screeningishout warrant or cause; (2)requirement that defendants
abide by all policies and pcedures contained in the KansaseTV-B Child and Services Plan,
and the DCF Policy Handbook; (3) an order thd¢déants release certain documents relevant to

the CINC proceedings; (4) a requirement thefendants cease and desist all harassment,

6 Plaintiffs’ Complaint references the Kansas Coudgpeals’ decisions. Doc. 85 at § 122. And,

at the September 8, 2016 injunction hearing, Mr. &thdid not dispute the authenticity of these four
opinions—that is, he agreed that these cases arppletiade decisions affirming the CINC adjudication
(although he disagrees with their conclusions). Thatacan take judicial notice of the Kansas Court of
Appeals opinionsSee Continental Coal, Inc. v. Cunninghdfl F. Supp. 2d 1065, 1071 (D. Kan.
2007) (holding that court orders in a Kansas state court case are subject to judicial notice).
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slander, false allegations, andaleation against plaintiffs; (5emoval of all defendants from
their involvement in the CINC case and a $fen of the CINC caskom Riley County to
Dickinson County; and (6) a prohibition agdiharassment of Tyler Scott Allison by denying
access to his siblings and subjecting him to arlyitdang testing without warrant or cause. Doc.
85 at 66—68.
B. Legal Standards

Some defendants move to dismiss plaintiffs’ Complaint for lack of subject matter
jurisdiction under Fed. R. Civ. R2(b)(1). Other defendants move to dismiss under Fed. R. Civ.
P. 12(b)(6) for failing to state a claim. The docites each governinggael standard below.

1. Rule 12(b)(1) Standard

“Federal courts are courts lihited jurisdiction and, as sucmust have atatutory basis
to exercise jurisdiction.’Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2002) (citation
omitted). Federal district courts have original jurisdiction of all civil actions arising under the
constitution, laws, or treaties tife United States or where thésaliversity of citizenship. 28
U.S.C. § 1331; 28 U.S.C. § 1332. “A court lexgkjurisdiction cannot render judgment but must
dismiss the cause at any stage of the proceedingiiah it becomes apparent that jurisdiction is
lacking.” Basso v. Utah Power & Light Ca195 F.2d 906, 909 (10th Cir. 1974) (citation
omitted). Since federal courts are courts ofthah jurisdiction, there is a presumption against
jurisdiction, and the p#y invoking jurisdiction bears the burden to prove it existekkonen v.
Guardian Life Ins. Co. of Amb11 U.S. 375, 377 (1994).

Generally, a motion to dismiss for lacksafbject matter jurisdiction under Fed. R. Civ.
P. 12(b)(1) takes one of two formsfaaial attack oa factual attackHolt v. United Statest6

F.3d 1000, 1002 (10th Cir. 1995). “Bira facial attack on the mplaint’s allegations as to



subject matter jurisdiction questions the sufficienf the complaint.In reviewing a facial
attack on the complaint, a district court mustegetdhe allegations in the complaint as trulel”
(citing Ohio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th Cir. 1990)) (internal
citations omitted).

“Second, a party may go beyond allegations caethin the complaint and challenge the
facts upon which subject matter jurisdiction dependd.”at 1003 (citations omitted). “When
reviewing a factual attack omilgject matter jurisdiatin, a district court may not presume the
truthfulness of the complais factual allegations.’1d. (citations omitted). “A court has wide
discretion to allow affidavits, other documerdad [to conduct] a limited evidentiary hearing to
resolve disputed jisdictional facts undeRule 12(b)(1).” Id. (citations omitted)L.os Alamos
Study Grp. v. U.S. Dep’t of Energd92 F.3d 1057, 1063—64 (10th Cir. 201s¥e alsd®izova v.
Nat’l Inst. of Standards & Tech282 F.3d 1320, 1324-25 (10th Cir. 2002) (holding that a court
must convert a motion to dismiss to a motionsummary judgment under Fed. R. Civ. P. 56
only when the jurisdictional questionirgertwined with the case’s merits).

2. Rule 12(b)(6) Standard

To survive a Rule 12(b)(6) motion to dismissa complaint must contain sufficient
factual matter, accepted as trtee;state a claim to relief thag plausible on its face.”Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y550 U.S. 544, 570
(2007)). “A claim has facial plausibility whenetiplaintiff pleads factualontent that allows the

court to draw the reasonabldarence that the defendant iahie for the misconduct alleged.”

! All defendants except Miranda Johnson move to dismiss plaintiffs’ Complaint under Fed. R. Civ.

P. 12(b)(6). Ms. Johnson has filed a Motion for Judgment on the Pleadings under Fed. R. Civ. P. 12(c),
or in the alternative Motion to Dismiss. Doc. 1XBourts evaluate a Rule 12(c) motion under the same
standard that governs Rule 12(b)(6) motions—the one recited aBeeelacobsen v. Deseret Book, Co.

287 F.3d 936, 941 n.2 (10th Cir. 2002) (citiwh Richfield Co. v. Farm Credit BanR26 F.3d 1138,

1160 (10th Cir. 2000)).

10



Id. (citing Twombly 550 U.S. at 556). “Under this standard, ‘the complaint must give the court
reason to believe thétis plaintiff has a reasonable likkbod of mustering factual support for
theseclaims.”™ Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009) (quoting
Ridge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007)).

Although the court must assume that the compsafactual allegationare true, it is “not
bound to accept as true a legal condnsiouched as a factual allegationd: at 1263 (quoting
Igbal, 556 U.S. at 678). “Threadbare recitals & #hements of a cause of action, supported by
mere conclusory statements, do not suffice” to state a claim for rBider v. Foster596 F.3d
751, 756 (10th Cir. 2010) (quotingbal, 556 U.S. at 678).

When evaluating a motion to dismiss unded.Ag. Civ. P. 12(b)(6), the court may
consider “not only the complairiself, but also attached exlit®and documents incorporated
into the complaint by referenceSmith v. United State561 F.3d 1090, 1098 (10th Cir. 2009).

A court also “may consider documents referred to in the complaint if the documents are central
to the plaintiff's claim and the parties dot dispute the documes’ authenticity.” Id. (quoting
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 2007)).

C. Analysis

Defendants assert many of the same argtsrtersupport dismissal of plaintiffs’
Complaint. The court addresses each of thernaegts, separately, in the following sections.

The court concludes that dismikséplaintiffs’ Complaint is waranted for several reasons, as

explained in more detail belof.

8 Plaintiffs never responded to the motions to dismiss filed by defendants Andrew Vinduska (Doc.

173), Riley County, Kansas (Doc. 181), and SunfloweS8A°roject, Inc. (Doc. 189). Plaintiffs’ failure
to oppose these defendants’ motions to dismiss prositgther reason for the court to grant the motions.
SeeD. Kan. Rule 7.4(d) (“If a responsive brief or menmaiam is not filed within the D. Kan. Rule 6.1(d)
time requirements, the court will consider and detidemotion as an uncontested motion. Ordinarily,
the court will grant the motion without further notice.”).
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1. Eleventh Amendment Immunity

Several defendants assert that the caekd subject matter jurisdiction over claims
plaintiffs assert because thage immune from suit underdltleventh Amendment. The
Eleventh Amendment “accord[s] states the respect owed them as joint sovereigns,” by granting
immunity to nonconsenting statessuits in federal courtSteadfast Ins. Co. v. Agric. Ins. Co.
507 F.3d 1250, 1252 (10th Cir. 2007) (citations omitted). Eleventh Amendment immunity
“applies . . . whether a plaintiff seeks declargtor injunctive relief, or money damagesd.
(citations omitted). Also, the Amendment’snmanity extends to ate entities that are
considered “arm[s] of the stateldl. at 1253 (citingVit. Healthy City Sch. Dist. v. Doylé29
U.S. 274, 280 (1977)).

Eleventh Amendment immunity bars suatginst a state “unless the state waives
immunity or Congress has wvdly abrogated immunity.Nelson v. Geringer295 F.3d 1082,
1096 (10th Cir. 2002) (citin§eminole Tribe v. Floridéb17 U.S. 44, 54-55 (1996)). Neither
exception applies here. Kansas has not waiweaunity, and the Supreme Court has held that
Congress did not abrogate stabvereign immunity whendnacted 42 U.S.C. 88 1983 and
1985. Ellis v. Univ. of Kan. Med. Ctr163 F.3d 1186, 1195-96 (10th Cir. 1998) (citiwern v.
Jordan 440 U.S. 332, 338—-40 (1979)). Thus, Eleveitiendment immunity bars plaintiffs’ 88
1983 and 1985 claims against Karisasd DCF. See id(holding that Eleventh Amendment
immunity barred plaintiffs’ 8§ 1981, 1983, and 198&ms “against Kansas and its state

agencies in the federal courtssge also McCollum v. Kansdso. 14-1049-EFM-KMH, 2014

9 Plaintiffs initially named Kansas as a defendarthis lawsuit. Their Complaint now removes

Kansas as a defendant. Nevertheless, Kansas dhgigdaintiffs’ claims against Governor Sam
Brownback in his official capacity cotitsite a suit against the State itseBee Kentucky v. Graha73

U.S. 159, 165 (1985) (“[A]n official-capacity suit is, afl respects other than name, to be treated as a suit
against the entity.”). The court thus considers alvavether the Eleventh Amendment bars plaintiffs’
claims against Kansas.
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WL 3341139, at *6 (D. Kan. July 8, 2014)f'd, 599 F. App’x 841 (10tiCir. 2015) (explaining
that “DCF is the agency through wh the state acts in all matterat relate to children who are
found to be in need of care” and thus is &am of the state” immune from suit under the
Eleventh Amendment).

The Eleventh Amendment also bars pldigticlaims for money damages against state
officials in their official capacitiesEllis, 163 F.3d at 1196. So, the Eleventh Amendment bars
plaintiffs’ official capacity claims seeking money damages against defendants Sam Brownback
(the Kansas Governor), Barry Willeem (County Attorney for Riley County)Bethany Fields
(Deputy County Attorney for Riley County), Rhy Gilmore (Secretary of DCF), Theresa Freed
Barnes (Communications Director for DCF),ri{iea Baker (Director oflient Services for
DCF), and Judge John Bosch (thatstcourt district judge presid) over the CINC case in state
court).

2. Younger Abstention

All defendants assert that piéifs’ claims are barred by théoungerabstention doctrine.
“Youngerabstention dictates that federal courtsinterfere with sta court proceedings by
granting equitable relief—such as injunctionsroportant state proceedings or declaratory
judgments regarding constitutional issuethimse proceedings—when such relief could
adequately be sought before the state colrtenhardt v. Kelly164 F.3d 1296, 1302 (10th Cir.
1999). Youngerabstention applies when:

() there is an ongoing seatriminal, civil, or admiistrative proceeding, (2) the

state court provides an adequate forumheéar the claims raised in the federal

complaint, and (3) the state proceedingglve important stateterests, matters

which traditionally look to state law fdheir resolution or implicate separately
articulated state policies.

10 In CINC proceedings, the county attorney andstest county attorneys appear on behalf of the

State and carry out the policies of the State in protecting the child’s best int&estsn. Stat. Ann. 88
19-702, 38-2201(b)(2).
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Chapman v. Oklahomd72 F.3d 747, 749 (10th Cir. 2006) (quot@gpwn Point I, LLC v.
Intermountain Rural Elec. Ass'819 F.3d 1211, 1215 (10th C003)). If those three
conditions exist, Youngerabstention is non-discretionaayd, absent extraordinary
circumstances, a district caus required to abstain.Id. (quotingCrown Point I, LLG 319 F.3d
at 1215).

All threeYoungerconditions exist hereFirst, according to the reco before the court,
the CINC case remains pending. The court reizegrthat additional proceedings likely have
transpired in the District Cousince defendants filed the statourt record on October 11, 2016.
Doc. 158. Plaintiffs also make assertions girthrarious responses that suggest that additional
proceedings have occurred in the CINC caset, thing in the current record shows that the
District Court has held a permanency heariAgd, the current record establishes that the
Schwab children remain in state custody. TedRktent the Schwab itdiren remain in state
custody today, the CINC case is an ongoing proceedeg. J.B. ex rel. Hart v. Valdel86
F.3d 1280, 1290 (10th Cir. 1999) (holding that “as laaghe child remains in state custody, [the
proceedings] are ongoing” because the statet bagrjurisdiction to modify the child’s
disposition);Alferez ex rel. Calderon v. Chronisterl F. Supp. 2d 1238, 1240 (D. Kan. 1999)
(holding thatYoungerabstention applied to clas involving a child in need of care petition
pending in state court).

Secondthe state court provides an adequate faiuhear the claims plaintiffs raise in
this lawsuit. When considering the secofaingerequirement, the “pertinent issue is whether
[the federal] claimgould have been raised the pending state proceeding¥/aldez 186 F.3d
at 1292 (quotingMoorev. Sims442 U.S. 415, 425 (1979)). “Carily, abstention is appropriate

unless state law clearly bars the interposition offéaeral statutory] andomstitutional claims.”
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Id. (quotingMoore, 442 U.S. at 425-26). Plaintiffs bear theden to prove that state law bars
presentation of their claims the state court proceedintd. (first citing Pennzoil Co. v. Texaco,
Inc., 481 U.S. 1, 14-15 (1987); then citiNpore, 442 U.S. at 432). Plaintiffs have not
shouldered that burden here.

Plaintiffs allege defendantsolated their constitutionalghts by removing the Schwab
children from their custody, presenting false allegegiand evidence in cduforcing plaintiffs
to submit to drug testing, and preventing Tylelis®in from seeing his siblings. Plaintiffs have
failed to demonstrate that thet court proceedings are an inadequate forum to raise these
claims. District courts in Kansase courts of general jurisdictiolkeeKan. Stat. Ann. 8§ 20-
301. And state courts of general jurisdictionr@aljudicate cases inviok) federal statutes,
such as 8§ 1983,” the very claims thatiptiffs assert inthis federal caseNevada v. Hicks533
U.S. 353, 366 (2001). Also, the record demonstitht@sMr. Schwab hassaerted violations of
his due process and Fourth Ameradrnrights in the state court pesdings. Plaintiffs thus have
failed to show that the Kansas state coarésan inadequate forum for asserting their
constitutional claims.

Third, the state “child in neeaf care” proceeding involvasatters that state courts
traditionally resolve.See Chapmam72 F.3d at 750 (holding thatastrict court must abstain
underYoungerfrom deciding a constitutional challenge to Oklahoma’s family court system
because “the Supreme Court has long held'fiifla¢ whole subject of the domestic relations of
husband and wife, parent and chidéJongs to the laws of the Statand not to the laws of the
United States.” (quoting\nkenbrandt v. Richargd$04 U.S. 689, 703 (1992pee also

Chronister 41 F. Supp. 2d at 1240 (conclngithat the state’s interastfamily relations and

15



child welfare warranted the distticourt’s abstention from a @arising out of a pending child
in need of care petition filed state court). Thus, all thré®ungerconditions exist here.

Even so, the court may decline to apply Yfmeingerabstention doctrine in extraordinary
cases such as “proven harassment or prosesutindertaken by statéfioials in bad faith
without hope of obtaining a valicbnviction and perhaps in othextraordinarycircumstances
where irreparable injurgan be shown . . . .Phelps v. Hamilton122 F.3d 885, 889 (10th Cir.
1997) (quotingPerez v. Ledesmd01 U.S. 82, 85 (1971)). Butgnhtiffs here allege no facts
that could bear the “heavy burdem@quired “to overcome the bard¥bungerabstention . . . .”
Id. (citation and internal quotation marks omitteshe also Schwab v. Kans&k. 16-3284,
2017 WL 2304456, at *3 (10th CiMay 26, 2017) (affirming distriatourt’s decision to apply
Youngerand deny plaintiffs’ Motion for Preliminaryjunction because plaintiffs provided no
evidence of bad faith or harassment to nieeit burden to showhat an exception tgounger
applied).

The court thus concludes thébungerars plaintiffs’ clams challenging the ongoing
state court CINC proceedings. BMungeronly applies to plaintis’ equitable claims.See
Rienhardf 164 F.3d at 1302 (holding that tifeungerdoctrine did not apply when plaintiff did
not seek any equitable reliefee also Morkel v. Davi$13 F. App’x 724, 729 (10th Cir. 2013)
(explaining that plaintf's claims for monetary damagesddinot fall within the purview of
Youngerabstention”). So, the court abstains fromereising jurisdiction over plaintiffs’ claims
for equitable relief undeYounger and it dismisses these cte without prejudice See Morkel
513 F. App’x at 730 (affirming the districbart’s dismissal of equitable claims und@unger
but remanding with instructions toadify the dismissal without prejudicegee also Smith v.

Lake No. CIV-16-055-RAW, 2016 WL 4690396, at {B.D. Okla. Sept. 7, 2016) (dismissing
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plaintiff's § 1983 claims seeking edable relief wihout prejudice underoungerand
dismissing plaintiff's 8 1983 claims fononetary relief on the merits).
3. Rooker-Feldman Doctrine

To the extent plaintiffs’ claims challengeyafinal orders in the CINC proceeding, those
claims are barred not byoungey butby theRooker-Feldmamloctrine. For instance, the District
Court’s July 10, 2015 decision adjadting the children as CINC &sfinal order. Mrs. Schwab
never appealed the CINC adjudication. But, Behwab did appeal. The Kansas Court of
Appeals denied his appeal, and ansas Supreme Court deniedew of the court of appeals’
decision. So, the District Court’'s CINC adjodiion is a final order against Mr. and Mrs.
Schwab. Plaintiffs’ claims challenging this adipation (and any other final orders from the
state CINC proceedings) are barred byRioekerFeldmandoctrine.

“The Rooker-Feldmamloctrine prevents the lowérderal courts from exercising
jurisdiction over cases brought by ‘state-court losers’ chgiieg ‘state-court judgments
rendered before the district court proceedings commencedrite v. Denniss46 U.S. 459,

460 (2006) (quotingexxon Mobil Corp. v. Saudi Basic Indus. Cof44 U.S. 280, 284 (2005)).
The doctrine applies “where a pamm effect seeks to take appeal of an unfavorable state-
court decision to a lower federal courtd. at 466. To allow otherwise would contravene 28
U.S.C. 8§ 1257, which confers jurisdiction onlytble Supreme Court to hear appeals from final
state-court judgmentdd. at 463. ThdRooker-Feldmamloctrine thus precludes the lower
federal courts “from exercising appellate gdtiction over final state-court judgmentdd.

TheRooker-Feldmamloctrine also bars district couft®m exercising jurisdiction over

claims that are “inextricably intertwed’ with the state court’s judgmentMann v. Boatright

477 F.3d 1140, 1147 (10th Cir. 2007) (quotixgxon—Mobil Corp.544 U.S. at 284). Here,
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plaintiffs allege injuies from final state court ruigs such as the temporary custody,
adjudication, and disposition ordéfsAmong other things, plaintiffallege that the state district
court based its decisions on fé&d, fraudulent, and inadmissékvidence. And, plaintiffs’
Complaint appears to seek monetary damagediesfrem those rulings. These types of claims
attack the validity of thetate court judgments: To order thbefeplaintiffs seek “require[s] the
[federal] district court to reviewand reject those judgmentaViann 477 F.3d at 1147. Thus, the
relief sought is “inextricably intertwied” with the state court judgmeritd. And, theRooker-
Feldmandoctrine precludes the court from undemaksuch review. The court thus dismisses
plaintiffs’ claims challenging any final ordeirs the CINC proceeding without prejudicBee
Atkinson-Bird v. Utah Div. of Child and Family Seng2 F. App’x 645, 648 (10th Cir. 2004)
(holding that a federal couecks jurisdiction when thRooker-Feldmaioctrine applies and
“has no power but to dismissetltase without gjudice” (citingT.W. ex rel. Enk v. Broph{24
F.3d 893, 898-99 (7th Cir. 1997)).

4. Plaintiffs’ Complaint Fails to Allege Facts Supporting
Plausible 88 1983 and 1985 Violations.

To the extent th&ooker-Feldmamloctrine does not bar pidiffs’ claims for money
damages, the court dismisses plaintiffs’ 8§ 1983 and 1985 claims because they fail to state
plausible claims for relief. The followingstions explain the reasons why dismissal of
plaintiffs’ 88 1983 and 1985 claims is wantad under Fed. R. Civ. P. 12(b)(6).

a. Judicial, Prosecutorial, Witness, Guardian ad
Litem, and Qualified Immunity

Several defendants are absolutely immune from &iist, Judge John Bosch enjoys

judicial immunity. Geaerally, judges are immune from suits for money damages and injunctive

1 Kan. Stat. Ann. § 38-2273(a) allows a partyappeal a state court’s order of temporary custody,

adjudication, or disposition in CINC proceedings.
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relief. Mireles v. Wacp502 U.S. 9, 9 (1991) (per curiam) (citations omittedg also Lawrence
v. Kuenhold 271 F. App’x 763, 766 n.6 (10th Cir. 200@xplaining that after Congress
amended 42 U.S.C. § 1983, “the doctrine ofgiadiimmunity now extends to suits against
judges where a plaintiff seeks not only monetaryefebut injunctive reliebs well”). Only two
exceptions to judicial immunity exist: (1) “adge is not immune frommbility for nonjudicial
actions,i.e., actions not taken in the judge’s judiatalpacity;” and (2) “a judge is not immune
for actions, though judicial in nature, takerthie complete absence of all jurisdictiorMireles
502 at 11-1Zcitations omitted).

Plaintiffs” Complaint assertso facts capable of supportingher exception here. Judge
Bosch is the district judge piidsig over the CINC case in state court. Plaintiffs’ Complaint
asserts various allegations against JudgeeBdancluding that heiolated plaintiffs’
constitutional rights by requiring Mand Mrs. Schwab to submit to drug testing and denied their
due process rights during the CINC proceedirfgse e.g, Doc. 85 f 10, 28, 95, 102-03. All
of the Complaint’s allegatiordescribe judicial aons taken by Judge Bosch in a judicial
capacity and with jurisdiction to do $0.The allegations thus fail &tate a claim against Judge
Bosch, even if they allege “the action he tewdks in error, was done maliciously, or was in
excess of his authority” because a judge is “sttligeliability only when he has acted in the
clear absence of all jurisdiction3tump v. Sparkma#d35 U.S. 349, 356-57 (1978) (citation and
internal quotation marks omitted). Judicial imritynhus bars plaintiffs’ claims against Judge
Bosch.

SecondRiley County Attorney Barry Wilkem and Deputy County Attorney Bethany

Fields enjoy prosecutorial immunity. Prosecsatare absolutely immune when “initiating a

12 Kansas law confers general jurisdiction on state district court judges. Kan. Stat. Ann. § 20-302,

Kan. Const. art. 3, 8 6(b). Thus, consistent Witimsas law, Judge Bosch properly exercised jurisdiction
over the CINC case in the District Court of Riley County, Kansas.
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prosecution and in presemgj the State’s caselmbler v. Pachtmam24 U.S. 409, 430, 431
(1976). Their prosecutorial immunity is lit@d, however, to actions that “involve the
prosecutor’s role as advoeatand not “his [or her] role as admsiriator or investigative officer.”
Burns v. Reedb00 U.S. 478, 491 (1991) (citation and internal quotation marks omitted).

Here, plaintiffs’ Complaint neer alleges that Mr. Wilkeon or Ms. Fields took any
actions outside their roles as advocates for thte $if Kansas in the CINC proceedings or other
legal matters. Although plaintiffs allege thvt. Wilkerson improperly prosecuted Mr. Schwab
on other charges in 1999 or 2000 (doc. 85 1 24}, Nr. Wilkerson and Ms. Fields “deceiv[ed]
the juvenile court” by presenting false and “manufactured evidertef{( 10, 106), and that
Mr. Wilkerson and Ms. Fields “forced” Mrna Mrs. Schwab to “surrender their fourth
amendment protections under threat ofnieation of their parental rightsid. { 95), all of these
actions occurred while the prosecutors perforabcacy functions on behalf of the State. A
prosecutor enjoys absolute immunity for all sachtions, even if they are false or misleading.
Seege.g, Robinson v. Volkswagenwerk A@10 F.2d 1369, 1372 n.4 (10th Cir. 1991) (explaining
that “[w]hether the claim inveks withholding evidence, failing correct a misconception or
instructing a witness to testify evasively, absolatenunity from civil damages is the rule for
prosecutors”)¢cert. denied502 U.S. 1091 (1992). Prosecutomamunity thus bars plaintiffs’
claims against Mr. Wilkerson and Ms. Fields.

Third, Riley County Detective Carla Swartzjeys witness immunity against claims
based on her testimony during the CINC proceedimgtective Swartz testified in the CINC
case about her investigation into the compltiat the Schwabs were not caring properly for
their children. She also tesifl about the State’s removal of the children from the Schwabs’

care based on the investigation’s results. “A as®is absolutely immune from civil liability
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based on any testimony the witn@ssvides during a judicial preeding ‘even if the witness

knew the statements were false and made them with maliéd.&x rel. Jensen v. Wagnén3

F.3d 1182, 1196 (10th Cir. 2010) (quotiBgscoe v. LaHug460 U.S. 325, 332 (1983)). Here,
plaintiffs allege that Detective Swartz deceived the state court with her testimony. Doc. 85
10, 36, 102. But, even if her testimony was false, plaintiffs’ claims are barred by witness
immunity. Wagner 603 F.3d at 1196 (holding that atmass’s testimony was protected by
absolute immunity “even if [it] was airdeat perpetuating the custody proceedings”).

Fourth, defendant Lora Ingles, the court-apped guardian ad litem for the Schwab
children, enjoys immunity for acts “within the cateties of a [guardian ddem] in assisting the
court—that is, in performing a ‘function [ ] clogehssociated with th@dicial process.”” Dahl
v. Charles F. Dahl, M.D., P.C. Defined Ben. Pension 744 F.3d 623, 630 (10th Cir. 2014)
(quotingCleavinger v. Saxned74 U.S. 193, 200 (1985)). A guad ad litem is not immune,
however, “for acts taken in the ‘@deabsence ofllgurisdiction.” Id. (quotingStump 435 U.S.
at 357). But an act does not fall sidie a guardian ad litem’s juristion if it is “wrongful, even
unlawful™—immunity still applies when an act “wftsaken] in error, was done maliciously, or
was in excess of . . . authorityldl. at 631 (quotingstump 435 U.S. at 356-57).

Plaintiffs’ Complaint only asserts claims agsti Ms. Ingles for acts she performed in her
capacity as a court-appointed guardian ad litem and in furtherance of the judicial p8mess.
Doc. 85 11 86, 88, 93, 95-96, 101-02, 105-12, 114-15, 117. Plaintiffs’ allegations that Ms.
Ingles presented false evidence at the CINC hearings and refused to provide the Schwabs access
to documents are insufficient to deprive hemamunity, even if these acts were wrongful or

unlawful. See Dahl744 F.3d at 631. Plaintiffs allege facts capable @dupporting a finding
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that Ms. Ingles acted without jurisdiction or authority such thatsisubject to liability. Ms.
Ingles thus is immune from liall} against the claims assertecpiiaintiffs’ Complaint.

Finally, defendants Sam Brownback, Barry Wilken, Bethany Fields, and Carla Swartz
are entitled tquualified immunity against the claims adséd against them in their individual
capacities. To avoid the qualified immunity defe on a motion to dismiss, the Tenth Circuit
requires plaintiffs to “allege facts sufficientsbow (assuming they ameie) that the defendants
plausibly violated their constituthal rights, and that those rightere clearly established at the
time.” Robbins v. Oklahom&19 F.3d 1242, 1249 (10th Cir. 2008) (citihgombly 550 U.S. at
570). This standard “requiresiough allegations to give tdefendants notice of the theory
under which their claim is madeld.

Although plaintiffs’ Complaint is lengthy andcludes many assertions that these four
defendants violated their constitinal rights, all of plaintiffsallegations are conclusory.
Plaintiffs allege that these f@@dants conspired toolate their constitutional rights by removing
their children from their custody, denying thele process, and running a “Kids for Cash”
scheme.Seege.g, Doc. 85 11 10, 28, 59-60, 128, 162. But, plaintiffs never allege facts to
support their generalized asserti@agminst these four defendaatsd to show sufficiently that
each defendant plausibly violated their constitutional rigte Robbin$19 F.3d at 1249
(holding that plaintiff failed testate plausible claims for relibEcause “the complaint’s use of
either the collective term ‘Defelants’ or a list of the defendamamed individually but with no
distinction [of] what acts are aitbutable to whom [made] it . . . impossible for any of these
individuals to ascertain whafrticular unconstitutional acts they are alleged to have

committed.”) Without such factual allegationse ttourt must dismiss plaintiffs’ claims against
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defendants Sam Brownback, Barry Wilkerson, BathFields, and Carla Swartz because they
are entitled to qualifigé immunity.
b. Plaintiffs’ Complaint fails to state plausible claims
under § 1983 against defendants Phyllis Gilmore,
Theresa Freed Barnes, and Kendra Baker in their
individual capacities.
Defendants Phyllis Gilmore, Theresa Freed Barnes, and Kendra Badeert that
Plaintiffs’ Complaint fails to allege that they plausibly violated plaintiffs’ constitutional rights
sufficient to support the § 1983 claims asseagainst them in their individual capacitfés.
Plaintiffs’ claims against theshree defendants fail for reasons similar to those explained in the
preceding section. Plaintiffs’ Complaint only asseonclusory allegations against these three
defendants without allegirgpecific facts describinggho committed what alleged
unconstitutional acts to violate the righaf which plaintiff.
“In general, state actors may only be held liable under § 1983 for their own acts, not the
acts of third parties.’Robbins v. Oklahom#&19 F.3d 1242, 1251 (10th Cir. 2008) (citing
DeShaney v. Winnebago Cty. Dep't of Social Se4#89 U.S. 189, 197 (1989)). Thus, to state a

plausible § 1983 claim againsidividual state actors, plaintiff€omplaint must “make clear

exactlywhois alleged to have domehatto whom to provide each individual with fair notice as

13 Theresa Freed Barnes and Kendra Baker assert in a footnote to their Motion to Dismiss that

plaintiffs never have served them in their individualazfies. Doc. 150 at 1 n.2. But, they never move
to dismiss plaintiffs’ individual capacity claimsaigst them based on insufficient service of process.
Instead, they assert that the court should dismiss the claims against them under Rules 12(b)(1) and
12(b)(6). SeeDocs. 149-1, 150. A party waives the defeosimsufficient service of process by failing
to raise it in a motion or responsive pleading. RedCiv. P. 12(h)(1). Based on Ms. Freed Barnes and
Ms. Baker's request that the court dismiss pifi claims against them under Rules 12(b)(1) and
12(b)(6), they have waived insufficient service ofgass of plaintiffs’ individual capacity claims against
them.
14 These defendants do not argue that plaintifishes are barred by qualified immunity. So, the
court does not address this issue.
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to the basis of the claims against him or hedissnguished from colldive allegations against
the state.”ld. (citing Twombly 550 U.S. at 564 n.10).

Plaintiffs’ general and conclusory allégas fail to satisfy this standar&ee idat 1250
(holding that plaintiffs’ complain‘fail[ed] to isolate the allegly unconstitutional acts of each
defendant, and thereby [did] not provide adeqnate&e [of] the nature of the claims against
each of the defendants”). Plaintiffs allege gatg that these three defendants conspired with
the court and others to deny them their Feemth Amendment right wue process and their
Fourth Amendment right against unreasonabdectes and seizures. Doc. 85 f 10, 32, 36, 59—
60, 115-16, 128, 162. But, the Complaint containspezific facts to quport the generalized
allegations against these three defendafitsl, the Complaint never isolates any alleged
unconstitutional conduct of each defendant to gl®wddequate notice of the claims against
them.

Indeed, plaintiffs’ Complaint states thateffers collectively to these three defendants
along with more than 20 other defendaht®ughout the pleadings “defendants.’ld.  70.

The Tenth Circuit specifically has held thagsle types of generalized allegations against a
collective group of defendants f&il state a claim for reliefSee Robbin$19 F.3d at 1250

(“Given the complaint’s use of either the collgetierm ‘Defendants’ or a list of the defendants
named individually but with no diinction as to what acts aaéributable to whom, it is

impossible for any of these individuals to ascertain what particular unconstitutional acts they are
alleged to have committed.”). For the sameanasplaintiffs’ Complaint fails to state claims

for relief against defendants Phyllis Gilmoféeresa Freed Barnes, and Kendra Baker in their

individual capacities.

24



c. Plaintiffs’ Complaint fails to state a plausible claim
against Riley County, Kansas.

Plaintiffs allege that Riley County “is a pidmunicipality, part of the Kansas 21st
Judicial District whose officers and agentsl@mployees are tasked with administering the
services of [the] municipalitin a lawful, Constitutional, and legal manner.” Doc. 85 { 48.
Plaintiffs also allege that Riley County’s “admstrative and legal staff. . are tasked with
assuring all of its agents are operating lalyfand in a Constitutional manner within its
municipal functions and scopeldl. Plaintiffs allege, generally, that Riley County conspired
with other defendants to deprive them of their constitutional righég e.g, id. 1 10, 28, 70.

Plaintiffs’ Complaint fails tcstate a plausible claim agat Riley County, Kansas for
several reasons. First, Rilephty, Kansas is not a legal entity with the capacity to be sued.
Under Fed. R. Civ. P. 17(b), courts determinmagy’s capacity to be sued in federal court by
examining the law of the state where the couldéated. Fed. R. Civ. P. 17(b)(3). Kan. Stat.
Ann. 8 19-105 requires: “In all g8 or proceedings by or agairsscounty, the name in which

the county shall sue or be sued shall be ‘Bbard of county commissioners of the county of

[.]” Because plaintiffs have sued@oeinty itself instead of the board of county
commissioners as Kansas law regsiiitheir claims against thisfé@adant fail to state a claim for
relief.

Second, even if plaintiffs could sue Rilephty, the Complaint still s to allege facts
sufficient to state 88 1983 and 1985 claims agains’he Complaint asserts claims against
Riley County based on its failure to supenasel oversee its subordinates and prevent them
from violating plaintiffs’ rights. Doc. 85 {89-60. But, plaintiff£annot hold Riley County
vicariously liable for its subordates’ actions under 88 1983 or 19&e¢e.g, City of Canton

v. Harris, 489 U.S. 378, 385 (1989) (“Respondeat sup@raicarious liabilitywill not attach
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under 8 1983.”")Howard v. Topeka Shawnee Cty. Metro. Planning Com&78 F. Supp. 534,
538-39 (D. Kan. 1983) (holding tha vicarious liabilityexists for claims brought under 88
1983 or 1985).

Also, the Complaint never identifies thosderdinates and the particular actions they
purportedly took to viola plaintiffs’ rights. To stateaalid claim under 8 1983, the Complaint
must “make clear exactlyhois alleged to have donghatto whom to provide each individual
with fair notice [of] the basis of the claims agsti him or her, as distinguished from collective
allegations against the stateRobbins 519 F.3d at 1249-50. Plaintiffs’ allegations fall well
short of this standard. The Complaint thus feilstate a plausible claim for relief against Riley
County, Kansas.

d. Riley County Police Departmentis not a legal entity
subject to suit.

In Kansas, “subordinate government agenciesaldnave the capacity to sue or be sued
in the absence of statuteHopkins v. State702 P.2d 311, 316 (Kan. 1985) (holding that the
Kansas Highway Patrol is a government agencysabject to suit). Outourt consistently has
held that the Riley County Police Departmerd isubordinate governmeantity” that “does
not have the capacity to be suedRivera v. Riley Cty. Law BdNo. 11-2067-JAR-JPO, 2011
WL 4686554, at *2 (D. Kan. Oct. 4, 201%ge also Lowery v. Cty. of Rijdyo. 04-3101-JTM,
2005 WL 1242376, *7 (D. Kan. May 25, 2005) (cortthg that no statory authorization
confers the capacity to sue and to be suetth@mRiley County Police Department). Plaintiffs

thus fail to state a claim for relief aigst the Riley County Police Department.
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e. Plaintiffs’ Complaint fails to allege state action
sufficient to subject certain defendants to liability
under § 1983.

Several defendants assert thatimiffs' Complaint fails to allege state action sufficient to
subject them, as private parties, to lidpilinder 8 1983. To state a claim under § 1983, a
plaintiff must allege that: (I)some person has deprived him [or]haf a federal right;” and (2)
“the person who has deprived him [or her] of thght acted under color aftate or territorial
law.” Gomez v. Toledal46 U.S. 635, 640 (1980) (citatioosiitted). General, conclusory
allegations cannot state a claim for relief under § 133 Robbin$19 F.3d at 1250 (holding
that plaintiff failed to stata 8§ 1983 claim by making “collectialegations against the state,”
and instead, plaintiff bears the burden to “proviie notice of the grounds for the claims made
against each of the defendants” by “isolat[ing] the allegedly unconstitutional acts [against] each
defendant” in the complaint so that the defertd&now “what particulaunconstitutional acts
they are alleged to have committed” (citations omitted)).

To assert a viable § 1983 cfgia plaintiff must allege $iicient facts demonstrating,
plausibly, that the private inddual or entity’s conduct altgedly causing a constitutional
deprivation is “fairly attibutable to the state.Scott v. Hern216 F.3d 897, 906 (10th Cir. 2000)
(citations and internal quotation marks omitte@he Tenth Circuit has applied four different
tests to determine if a privatetiy is subject to liability undeg 1983 as a state actor: the nexus
test, the symbiotic relationship test, thmjaction test, and the public function te&allagher
v. Neil Young Freedom Conced®9 F.3d 1442, 1447 (10th Cir. 1995).

The nexus test requiressufficiently close nexus between the government and the
challenged conduct” and, in most cases, rendstata liable for a prate individual’s conduct

“only when [the State] has exercised @des power or has prided such significant
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encouragement, either overt or covert, that tleeoehmust in law be deemed to be that of the
State.” Id. at 1448 (citations and interngliotation marks omitted)The symbiotic relationship
test asks whether the state “has so far insinutseld into a position of interdependence with a
private party that it must be recognized asiat jparticipant in the challenged activityld. at
1451 (citations and internal quotatimarks omitted). The joint Aon test requires courts to
“examine whether state officials and private parti@ge acted in concert effecting a particular
deprivation of constitutional rights.Id. at 1453 (citations omitted)zinally, the public function
test asks whether the challengadion is “a function traditionallgxclusively reserved to the
State.” Id. at 1456 (citations and interngliotation marks omitted).

No matter which test is invoked, plaintiffs’ @plaint asserts no facts state a plausible
claim against several defendants—who aregpe actors—for conduct that was “fairly
attributable to the state.” These defendants imclyd) KVC, a private dity that contracts with
DCF to provide social services to famili@oc. 85 § 66); (2) Rhondasenbarger, a KVC case
manager assigned to plaintiffs’ cagk [ 68); (3) Deja Jackson, a KVC family support worker
assigned to plaintiffs’ casél( § 67); (4) Pathways Family Health Services (“Pathways”), a
private entity that operates a residential treatment facility where one of the Schwab children was
placed {d. 11 32, 120-21); (5) Pawnee Mental Healthvi®es (“Pawnee”)a private non-profit
corporation that contracts with DCF to providental health services and that provided such
services to one of the Schwab childreh {1 32, 58); (6) Andrew Viduska, the court-appointed
lawyer who represented Mr. Schwab in the CINC cak¢] (65); (7) Miranda Johnson, the court-

appointed lawyer who representdds. Schwab in the CINC casiel (1 56)> (8) Lora Ingles,

15 Generally, “a lawyer representing a client is notyiotpe of being an officer of the court, a state

actor ‘under color of state law’ within the meaning of § 1983dlk Cty. v. Dodsgid54 U.S. 312, 318
(1981).
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the court-appointed guardian ad fitéo plaintiffs’ minor childrenifl.  53)*° (9) St. Francis
Community Services (“St. Francjs’a private non-praf corporation that contracts with DCF to
provide family servicesd. { 61); (10) Kathy Boyd, a supésor with St. Francisid. Y 64; doc.
85-1 at 2; 85-2 at 1,1() Laura Price, a social worker wist. Francis (doc. 85 { 63; doc. 85-1 at
2; 85-2 at 1); and (12) Sunflower CASA Projexprivate non-profit cqoration that the Riley
County District Court appointed &erve the children’sest interests in the CINC case (doc. 85 1
30; see also ict 1).

Plaintiffs’ Complaint asserts, generally, thigfendants KVC, St. Francis, Deja Jackson,
Rhonda Eisenbarger, Kathy Boyd, Laura PrAsedrew Vinduska, Miranda Johnson, Lora
Ingles, Sunflower CASA Project, Pawnee, &adhways “worked in conjunction with State
Actors” to violate their constitutional rightdd. § 28. Plaintiffs thusssert that these defendants
are state actors undeegtfoint action testld. Plaintiffs also assert that these defendants are state
actors because they conspired with state agerasid officials to violate their rightsd. And,
plaintiffs’ Complaint contains many assertidhat defendants were “acting under color of state
law.” Seee.q, id. 11 25-28, 36, 39, 67, 72, 105, 121, 141, 162. But, plaintiffs’ Complaint never
alleges any facts to support any afsh conclusory allegations.

To state a plausible § 1983 claim againstaigwentities or individuals under the joint
action test, the Complaint must indk facts alleging that they adoptadspecific goal to violate
the plaintiff's constitutional rights by engiag in a particulacourse of action."Gallagher, 49
F.3d at 1455. Without such allegatioagplaintiff fails to allege facts sufficient to establish that a
private actor was acting under colorstéte law, as plaintiffs mugt state a viable claim under §

1983. See Sooner Prods. Co. v. McBrid@®8 F.2d 510, 512 (10th Cir. 1983) (“When a plaintiff

16 A guardian ad litem is not acting under calbstate law for purposes of § 1983 because “her

undivided loyalty is to the minor, not the statéleeker v. Kercher782 F.2d 153, 155 (10th Cir. 1986).
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in a 8 1983 action attempts to asdbe necessary ‘statetion’ by implicating state officials or
judges in a conspiracy with private defendantsre conclusory allegations with no supporting
factual averments are insufficient; the pleadingstspecifically present facts tending to show
agreement and concerted actionsge also Fisher v. Lynch31 F. Supp. 2d 1253, 1264 (D.
Kan. 2008) (holding thaplaintiff [had] not alleged facts which tend to show agreement and
concerted action between [a prieandividual and a statactor], he has not sufficiently alleged
that [the private individual] acted under color of state law”).

Here, plaintiffs’ Complaint fis to assert facts sufficiéto support its conclusory
allegations of state action. Plaintiffs’ Complaint thus fails to state plausible claims against these
defendants—as privatetors—under § 1983.

f. Plaintiffs’ Complaint fails to allege plausible
conspiracy claims under § 1985.

Section 1985 prohibits persons from consgrifor the purpose of depriving, either
directly or indirectly, any persaor class of persons of the etjpeotection of the laws, or of
equal privileges and immunities under the [aw42 U.S.C. § 1985(3). A conspiracy claim
under § 1985 “requires at least a combinatiotwof or more persons acting in concert and an
allegation of a meeting of the minds, an agreement among the defendants, or a general
conspiratorial objective.’Brooks v. Gaenz]é&14 F.3d 1213, 1227-28 (10th Cir. 2010) (citations
omitted). Mere conclusory allegations of comapy do not suffice to state a valid claim under §
1985. Hogan v. Winder762 F.3d 1096, 1114 (10th Cir. 2014jfirming district court’s
dismissal of § 1985 claims because plaintiff Feitéd to plead the requisite meeting of the
minds).

Plaintiffs’ Complaint asserts purely conclusaiiegations that failo state a plausible

claim under 8 1985. Plaintiffs allege that deferidaonspired againstaim, generally, but the
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Complaint pleads no facts sufficient to demonstrate a meeting of the minds or an agreement
among defendants, or a general @iragorial objective.Also, to state a plausible § 1985 claim,
a plaintiff must allegelass-based or racially discriminatory anim&ee Jones v. Nortp809
F.3d 564, 578 (10th Cir. 2015) (“Among other elemgf@4.985(2) and (3)] require a showing
of ‘'some racial, or perhaps otherwise class-haseidiously discriminatory animus behind the
conspirators’ action.” (quotingriffin v. Breckenridge403 U.S. 88, 102 (1971)). Plaintiffs’
Complaint never asserts allegations of claased or racially discriminatory animus, a
requirement to assert a 8 1983 claim.

Plaintiffs’ Complaint thus fails to statepgausible § 1985 claim agest all defendants.
Seege.g, Phillips v. Kerng483 F. App’x 400, 403 (10th Ci2012) (affirming dismissal of §
1985 claim because the Complaint fdite allege a racial or clesased discriminatory animus);
Crawford v. Kan. Dep’t for Children and FamilieNo. 12-2767-JTM, 2013 WL 4431262, at *1
(D. Kan. Aug. 16, 2013) (granting motion to dissibecause the complaint asserted “no
allegations of discrimination or conspirastrich would support a claim under 42 U.S.C. §
1985").

5. Plaintiffs’ State Law Claims

Under 28 U.S.C. § 1367(c), the court maylishecto exercise suppmental jurisdiction
over state law claims if it hasfqnissed all claims over whichhas original jurisdiction.” 28
U.S.C. § 1367(c)(3). The decision whetheexercise supplemental jurisdiction is one
committed to a district court’s sound discretidxum v. U.S. Olympic Comn389 F.3d 1130,
1138-39 (10th Cir. 2004). Section 1367 “refldbis understanding that, when deciding whether
to exercise supplemental juristian, ‘a federal court should cadsr and weigh in each case,

and at every stage of the ligitjon, the values of judici@conomy, convenience, fairness and
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comity.” City of Chicago v. Int’l Coll. of Surgeons22 U.S. 156, 172—73 (1997) (quoting
Carnegie-Mellon Univ. v. Cohijl484 U.S. 343, 350 (1988)). “fijthe usual case in which all
federal-law claims are eliminated before triag thalance of factors tme considered under the
[supplemental] jurisdiction doctrine—judiciatonomy, convenience, fairness, and comity—wiill
point toward declining to exeise jurisdiction over the neaining state-law claims.Carnegie-
Mellon Univ, 484 U.S. at 350 n.Bge also Tonkovich v. Kan. Bd. of Regezitg F.3d 941, 945
(10th Cir. 2001) (holding thathere pretrial proceedings angcivery have not commenced in
earnest, “considerations of jutal economy, convenience, andf@ss do not favor retaining
jurisdiction” (citations and internal quotation marks omitted)). Also, “[n]otions of comity and
federalism demand that a state court try its ¢awsuits, absent compelling reasons to the
contrary.” Thatcher Enters. v. Cache Cty. Cqor@02 F.2d 1472, 1478 (10th Cir. 1990).

Here, the court has dismissed every clagainst defendants which it had original
jurisdiction to decide. And, plaintiffs’ statewaort claims are closely intertwined with the
CINC proceedings in state court. These claamse out of the alleged wrongs they contend
defendants have committed during those proceedimbss, every consideration of judicial
economy, convenience, fairness, and comity wamgginst the court’s exercise of supplemental
jurisdiction over plaintiffs’ statéaw claims. The court thus exises its discretion and declines
to exercise supplemenfakisdiction over plaintiffsstate law claims.

II. Conclusion

In sum, the court dismisses plaintif§§ 1983 and 1985 claims for several reasons:

e The claims against defendants Raimbenham and Blake Robinson are

dismissed without prejudice basedmaintiffs’ voluntary dismissal.
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Eleventh Amendment immunity bars plaffi claims against the State of Kansas
and DCF.
Eleventh Amendment immunity bars pldif official capacity claims for money
damages against defendants Sam Br@ekpBarry Wilkerson, Bethany Fields,
Phyllis Gilmore, Theresa Freed Barnes, Kendra Baker, and John Bosch.
TheYoungeroctrine precludes the court fraemercising jurisdiction over
plaintiffs’ claims for equitable reliedgainst all defendants. The court thus
dismisses plaintiffs’ equitablgaims without prejudice.
TheRooker-Feldmawloctrine precludes the court from exercising jurisdiction
over plaintiffs’ claims challenging any final orders in the CINC proceeding. The
court thus dismisses those claims—seglooth equitable relief and money
damages—without prejudice.
To the extent th®ooker-Feldmanloctrine does not bar any plaintiffs’ claims
for money damages, the claims fail to state plausible claims for relief against each
defendant moving for dismidgar the following reasons:

= Defendant John Bosch enjoys judicial immunity.

= Defendants Barry Wilkerson and Batty Fields enjoy prosecutorial

immunity.
= Defendant Carla Swartz @ys withess immunity.
= Defendant Lora Ingles is immuneim suit for her actions taken as a
guardian ad litem.
= Defendants Sam Brownback, Barry Wilkon, Bethany Fields, and Carla

Swartz are entitled to qualified immunity.

33



= Plaintiffs’ Complaint fails to statplausible claims under § 1983 against
defendants Phyllis Gilmore, Therdsaeed Barnes, and Kendra Baker in
their individual capacities.

= Plaintiffs’ Complaint fails to stata plausible claim against defendant
Riley County, Kansas.

= Defendant Riley County Police Departménhot a legal entity subject to
suit.

= Plaintiffs’ Complaint asserts no plausible 81983 claims against defendants
KVC, Rhonda Eisenbarger, Deja Jack, Pathways Family Services,
LLC, Pawnee Mental Health Sere, Andrew Vinduska, Miranda
Johnson, Lora Ingels, St. Francis Community Services, Kathy Boyd, Laura
Price, and Sunflower CASA Projeattause the Complaint fails to allege
facts sufficient to subject these dedants to § 1983 liability as state
actors.

» Plaintiffs’ Complaint asserts rglausible § 1985 claim against any
defendant.

For all these reasons, the court disnmggdaintiffs’ 88 1983 and 1985 claims—the only
federal claims asserted in this lawsuit. Thertdeclines to exercise supplemental jurisdiction
over the remaining state law claims. The coursthrants defendants’ motions to dismiss.

The court notes that it already has afforgéntiffs an opportunity to amend their
complaint, but yet their Revised Second Ameh@emplaint (Doc. 85) still fails to plead
“factual content” that allows the court to “drdhe reasonable inference that the defendant[s]

[are] liable” for plaintiffs’asserted federal claim$gbal, 556 U.S. at 678. When the court
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granted plaintiffs leave to file an amended piegdthe court cautioned that they had “one, final
opportunity to file an Amended Complaint—one thdtresses all of the concerns raised by the
court in this Order.” Doc. 79 d8. The court also explainedptaintiffs that their amended
pleading “must pleathcts’ to state plausible claims “against each defendant that they name in
their lawsuit.” Id. The court also warned that “it anpates granting no further motions for
leave to file an Amended Complaint in this caskl’” Despite these admonitions, plaintiffs’
Revised Second Amended Complaint fails to ¢heedeficiencies the court had identified. The
court thus dismisses plaintiffs’ Compiafor all the reasons stated above.

IT IS THEREFORE ORDERED THAT defendants KVC, Rhonda Eisenbarger, and
Deja Jackson’s Second Motion to Dismis®¢D105), defendants St. Francis Community
Services and Kathy Boyd’s Motion to Disssi(Doc. 113), defendant Lora Ingles’ Second
Motion to Dismiss (Doc. 115), defendantrsinda Johnson’s Motion for Judgment on the
Pleadings, or in the Alternative, Motion todhiss (Doc. 118), defendants Kansas Department
for Children and Families, Phyllis Gilmore, Theresa Freed Barnes, and Kendra Baker’s Motion
to Dismiss (Doc. 149 efendants State of Kansas, Gov@rSam Brownback, Barry Wilkerson,
Bethany Fields, Riley County Police Departm&drla Swartz, and Pathways Family Services,
LLC’s Motion to Dismiss (Doc. 151), defendalihn Bosch’s Motion to Dismiss (Doc. 153),
defendant Laura Price’s Motion to DismissoD 163), defendant Pawnee Mental Health
Services, Inc.’s Motion to Dismiss (Doc. 16@8gfendant Andrew Vinduska’s Motion to Dismiss
(Doc. 173) defendant Riley County, Kansas’ kitin to Dismiss (Doc. 181), ardkéfendant
Sunflower CASA Project, Inc.’s Motion tismiss (Doc. 189) are granted.

IT IS FURTHER ORDERED THAT plaintiffs’ Motion to Dismiss Parties Randy

Debenham, Miranda Johnson, Blake Robinson Aamdtew Vinduska (Doc. 194) is granted in
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part and denied in part. The court granssritotion to dismiss Mr. Debenham and Mr. Robinson
without prejudice. The court denies the motiomismiss Ms. Johnson and Mr. Vinduska to the
extent it seeks a dismigsaithout prejudice.
IT IS FURTHER ORDERED THAT defendants Randy Debenham and Blake

Robinson’s Motion to Dismiss (Do&83) is denied as moot.

IT IS SO ORDERED.

Dated this 30th day of June, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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