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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
JOREL SHOPHAR,
Plaintiff,
V.
Case No. 16-CV-4043-DDC-KGS
STATE OF KANSAS, et al.,

Defendants.

MEMORANDUM AND ORDER

Pro se plaintiff Jorel D. Shopar brings thisi@ae against the mother of his two children,
various state and local agenciasd individuals who, he camds, have contrived a false
campaign against him and conspired to terminagaiental rights. Geradly, plaintiff alleges
that defendants discriminated against him and violated his constitutional and civil rights when
his children were placed ingitemporary custody of the StatieKansas in September 2015, and
later placed in the cusdly of their mother. Plaintiff asge claims under 42 U.S.C. 88 1983 and
1985 and various federal and Kansasinal statutes.

Five of the seven defendants have filediors to dismiss plaintiff's Second Amended
Complaint (Doc. 90§. These motions include: defend&tate of Kansas’ Motion to Dismiss
(Doc. 91), defendant MOMS ClubMotion to Dismiss (Doc. 93), defendant Audra Weaver’s
Motion to Dismiss (Doc. 94), defendant Kansas Department for Children and Families’ Motion

to Dismiss (Doc. 95); and defendant Krissy Gorski's Motion to Dismiss (Doé. 9&er

! These defendants also filed motions to dismiss plaintiff's original Complaint (Doc. 1) and his First

Amended Complaint (Doc. 315eeDocs. 9, 28, 45, 46, 64, 68. Plaintiff's filing of his Second Amended
Complaint renders these motions moot. The court thus denies the motions as moot.

2 The other two defendants have not answered plaintiff's Second Amended Complaintdéfemdant

Teena Wilke filed a “Response” to plaintiff's First Amended Complaint. Doc. 49. The filing wastddas an
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carefully considering thparties’ motions and plaintiff's resnses to them, the court concludes
that plaintiff's claims against these five defenddiail as a matter of law because the court either
lacks subject matter jurisdiction or the claims fail to state a claim for relief. The court thus
grants the motions to dismiss filed by defemdeState of Kansas, MOMS Club, Audra Weaver,
Kansas Department for Children and Familaas] Krissy Gorski. The court explains why
below.
l. Pro Se Litigant Standard

Because plaintiff proceeds pro se, the courstnsonstrue his filings liberally and hold
them to a less stringent standard tf@amal pleadings drafted by attorney&ames v. Wadas
724 F.3d 1312, 1315 (10th Cir. 201Bjgll v. Bellmon 935 F.2d 1106, 1110 (10th Cir. 1991).
This liberal standard requires the court to constrpeo se plaintiff's pledings as stating a valid
claim if a reasonable reading of them allows thercto do so “despite the plaintiff's failure to
cite proper legal authority, hi®ofusion of various legal theoridsis poor syntax and sentence
construction, or his unfamiliarity with pleading requirementdall, 935 F.2d at 1110.

But, at the same time, the court will reatrve as a pro sdijant’'s advocateJames 724
F.3d at 1315. The court “cannot take on the respoitgibflserving as thétigant’s attorney in
constructing arguments and searching the recdgafrett v. Selby Connor Maddux & Janer
425 F.3d 836, 840 (10th Cir. 2005)lso, the requirement thatdtcourt must read a pro se

plaintiff's pleadings broadly “daenot relieve the plaintiff ahe burden of alleging sufficient

Answer, but it appears to seek dismissal of plaintiff'stAreended Complaint for failing to state a claim. Even if
the court construes Ms. Wilke's “Response” as a motion to dismiss, the court must deny the filing e
plaintiff's Second Amended Complaint is now the opergtieading in the case. Ms. Wilke never has responded to
plaintiff's Second Amended Complaint.

Ms. Wilke also filed a purported answer on behalf of MOMs Club of Olathe Bast $2). On August 11,
2016, the court ordered Ms. Wilke to show cause why it should not strike the purported answer because parties
proceeding pro se may not represent other parties in federal court. Doc. 60. Ms.awklkbas responded to the
Show Cause Order. In a separate order, the court strikes the Answer of MOMs Club of OlathexdEgshfs.
Wilke, for reasons already explained in the Show Cause Order.
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facts on which a recognized legal claim could be basedlf, 935 F.2d at 1110. And, a
plaintiff's pro se status doemt excuse him from complyingith federal and local rulesSee
Nielsen v. Pricel7 F.3d 1276, 1277 (10th Cir. 1994) (“Thisurt has repeatedigsisted that
pro se parties follow the same rules of procedhat govern other litigants.” (citations and
internal quotation marks omitted)).
Il. Factual Background

The following facts are taken from plaiifit Second Amended Complaint (Doc. 90) and
viewed in the light most favorable to hirkege.g, S.E.C. v. Shield§44 F.3d 633, 640 (10th
Cir. 2014) (explaining that on a Rule 12(b)(dtion, the court “accefd] as true all well-
pleaded factual allegations in the complaint amv{g] them in the light most favorable to the
[plaintiff]” (citation and internal quotation marks ated)). The court alsoonstrues plaintiff's
allegations liberally because he proceeds pro se.

Plaintiff and defendaririssy Gorski had two childretogether. On August 12, 2015,
Ms. Gorski took the children away from plaintiff. Ms. Gorski also regubthat plaintiff was
physically abusing her and the childrervémious agencies, including the Olathe Police
Department, the Johnson County District Coanigl the Department for Children and Families
(“DCF”). Plaintiff asserts that M$sorski’s abuse claims are false.

Plaintiff accuses defendant Teena Wilke of ingdihe children in her home while she and
Ms. Gorski contrived the false abuse allegatioRkintiff also accuses Audra Weaver, President
of MOMs Club of Olathe East, of assisting M&orski by hiding his children from him. He
claims Ms. Weaver knew where his children weretleddut refused to share that with him. He
also contends that Ms. Weaver endangeredhiidren’s safety by filing to disclose their

location to him.



Also, in August 2015, plaintiff complained BRCF that Ms. Gorski was abusing drugs
and physically abusing the two children. Plafrtiims that DCF ignored his complaints and
never investigated them. Plaintiff also asked DE&€Fequire Ms. Gorski to submit to a urinalysis
test so she would not continue to abusegdr But, DCF refuseplaintiff's request.

In September 2015, the Johnson County District Court placed the two children into DCF
custody. Plaintiff alleges that the judge’s demsio remove the children from their parents’
custody was based on false evidence submitted bysbiski. Plaintiff claims that the state
court placed the children in the temporary cugtodTeena Wilkie. Plaintiff claims that Ms.
Wikie is an unlicensed foster parent who helped Gorski abuse drug$laintiff also contends
that Ms. Wilke refused to allow plaintiff to seetafk to his children but permitted Ms. Gorski to
visit the children at her home each day.

Plaintiff alleges that various agencieslandividuals—including DCF and Assistant
District Attorney Erica Mille—conspired to mischaracterip&intiff as an abusive and
aggressive man as part of an effort to depriwve d¢f his parental rightsTo that end, plaintiff
claims DCF manipulated evidence and coverethfgsmation about Ms. Gorski’'s criminal and
drug abuse history. Plaintiff also claims tAasistant District Attorney Erica Miller filed
motions requesting the state court to forbid aohbetween plaintiffrad his children based on
false information, submitted other false evidengoeua plaintiff in the state court proceedings,
ignored plaintiff's complaints about Ms. Gorslithheld evidence dfls. Gorski’'s criminal

record and drug abuse, and authorized the @mldreintegration into Ms. Gorski’'s home.



Plaintiff contends that Ms. Milletook these actions to retaliate for plaintiff's filing of a federal
lawsuit?

On January 16, 2016, DCF reintegrated the obildnto Ms. Gorski’'s home. Plaintiff
claims this happened without a cowrling or other adjudication. &htiff also contends that the
children were admitted to the emergency room on several occasions after they were placed in
Ms. Gorski's care. And, plaintiff asserts tlAEF ignored his requests to see his children
throughout the time when these events occumelda#so ignored his requests for his children’s
medical information.

Plaintiff alleges that defendants’ actions have violated his constitutional rights. He also
claims that defendants’ actiohave injured him by: depriving him of his children; causing him
to suffer humiliation, severe emotional distress] heartache; tarnishing his reputation as a
father and church leader; and losing businessntiffalso claims thatlefendants’ actions have
injured his children because separating them fitosir father has caused them to experience
abandonment, trauma, loss of appetite, loss ajheloss of sleep, and emotional distress.
Plaintiff seeks monetary damages of $350,006h each defendant. Doc. 90 at 22.

II. Legal Standard
A. Rule 12(b)(1) Motion to Dismiss forLack of Subject Matter Jurisdiction

“Federal courts are courts lixhited jurisdiction and, as sucmust have atatutory basis
to exercise jurisdiction."Montoya v. Chap296 F.3d 952, 955 (10th Cir. 2002) (citation
omitted). Federal district courts have original jurisdiction of all civil actions arising under the
constitution, laws, or treaties tife United States or where thésaliversity of citizenship. 28

U.S.C. § 1331; 28 U.S.C. § 1332. “A court lexgkjurisdiction cannot render judgment but must

3 Plaintiff references a separate feddawsuit, not this one. He refers to a lawsuit he has filed against the

City of Olathe, Layne Project, Safehome, Inc., KVC, andliyss Yarnell (a guardian ad litem). Doc. 90 at 42e
alsoCase No. 15-4961 (D. Kan.).



dismiss the cause at any stage of the proceedinglsial it becomes apparent that jurisdiction is
lacking.” Basso v. Utah Power & Light Ca195 F.2d 906, 909 (10th Cir. 1974) (citation
omitted). Since federal courts are courts oftlah jurisdiction, there is a presumption against
jurisdiction, and the partinvoking federal jurisdiction beatke burden to prove it exists.
Kokkonen v. Guardian Life Ins. Co. of ABil1l U.S. 375, 377 (1994).

Generally, a motion to dismiss for lacksafbject matter jurisdiction under Fed. R. Civ.
P. 12(b)(1) takes one of two formsfaaial attack oa factual attackHolt v. United Statesi6
F.3d 1000, 1002 (10th Cir. 1995). “Bira facial attack on the mplaint’s allegations as to
subject matter jurisdiction questions the sufficienf the complaint.In reviewing a facial
attack on the complaint, a district court mustegetdhe allegations in the complaint as trukel”
(citing Ohio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th Cir. 1990)) (internal
citations omitted).

“Second, a party may go beyond allegations caethin the complaint and challenge the
facts upon which subject matter jurisdiction depends. When reviewing a factual attack on
subject matter jurisdiction, a digtt court may not presume tiraithfulness of the complaint’s
factual allegations. A court avide discretion to allow affavits, other documents, and [to
conduct] a limited evidentiaryearing to resolve disput@arisdictional facts under Rule
12(b)(1).” 1d. at 1003 (citations omitted)jos Alamos Study Grp. v. U.S. Dep’t of Enegf2
F.3d 1057, 1063—-64 (10th Cir. 2018ge alsd®izova v. Nat'l Inst. of Standards & Tech82
F.3d 1320, 1324-25 (10th Cir. 2002) (haoiglithat a court must convert a motion to dismiss to a
motion for summary judgment undeed. R. Civ. P. 56 only when the jurisdictional question is

intertwined with the merits of case).



B. Rule 12(b)(2) Motion to Dismiss forLack of Personal Jurisdiction

A plaintiff bears the burden to establishrgmnal jurisdiction over each defendant named
in the action.Rockwood Select Asset Fund XI (6)-AC v. Devine, Millimet & Branch750
F.3d 1178, 1179-80 (10th Cir. 2014). But in the priglary stages of litigation, a plaintiff's
burden to prove personal jadiction is a light oneAST Sports Sci., Inc. v. CLF Distrib. Ltd.
514 F.3d 1054, 1056 (10th Cir. 2008).

Where, as here, the court is asked to deaigeetrial motion to dismiss for lack of
personal jurisdiction withoutomducting an evidentiary hearingaintiff must make no more
than a prima facie showing ofrjsdiction to defeat the motiorid. at 1056-57. “The plaintiff
may make this prima facie showing by demoristeoga via affidavit or other written materials,
facts that if true would suppgurisdiction over the defendantOMI Holdings, Inc. v. Royal
Ins. Co. of Can.149 F.3d 1086, 1091 (10th Cir. 1998).

To defeat a plaintiff's prira facie showing of personalrsdiction, defendants “must
present a compelling case demonstrating ‘thapteeence of some other considerations would
render jurisdiction unreasonable.ld. (quotingBurger King Corp. v. Rudzewic471 U.S. 462,
477 (1985)). Where defendants faildmntrovert a plaintiff's allegans with affidavits or other
evidence, the court must accept the well-pleadedatiens in the complaint as true, and resolve
any factual disputes itlhe plaintiff's favor. Wenz v. Memery Crystdd5 F.3d 1503, 1505 (1oth
Cir. 1995).

C. Rule 12(b)(6) Motion to Dismss for Failure to State a Claim

Fed. R. Civ. P. 8(a)(2) provides that armgmaint must contain “a short and plain

statement of the claim showing that the pleaslentitled to relief.” Although this Rule “does

not require ‘detailed faatl allegations,” it demands more thga] pleading that offers ‘labels



and conclusions’ or ‘a formulaic recitation oetelements of a cause of action™ which, as the
Supreme Court explained, “will not doAshcroft v. Igbal556 U.S. 662, 678 (2009) (quoting
Bell Atlantic Corp. v. TwombJ\650 U.S. 544, 555 (2007)).

“To survive a motion to dismiss, a complamust contain sufficient factual matter,
accepted as true, to ‘state a claim feefehat is plausible on its face.’Id. (quotingTwombly
550 U.S. at 570). “A claim has facial plausibiM#en the plaintiff pleasifactual content that
allows the court to draw the reasonable infeeath@t the defendant is liable for the misconduct
alleged.” Id. (citing Twombly 550 U.S. at 556). “Under this atéard, ‘the complaint must give
the court reason to believe thhais plaintiff has a reasonable &ékhood of mustering factual
support fortheseclaims.” Carter v. United State$67 F. Supp. 2d 1259, 1262 (D. Kan. 2009)
(quotingRidge at Red Hawk, L.L.C. v. Schnejd&3 F.3d 1174, 1177 (10th Cir. 2007)).

Although the court must assume that the facillafations in the complaint are true, it is
“not bound to accept as true a legal cosidn couched as a factual allegatioid” at 1263
(quotinglgbal, 556 U.S. at 678). “Threadbare recitalgshe elements of a cause of action,
supported by mere conclusory statements, do not suffice” to state a claim forBadlef.v.
Foster, 596 F.3d 751, 756 (10th Cir. 2010) (quotligbal, 556 U.S. at 678).

When evaluating a motion to dismiss unBed. R. Civ. P. 12(b)(6), the court may
consider not only the complaint itself, but als@meed exhibits and documents incorporated into
the complaint by reference&smith v. United State561 F.3d 1090, 1098 (10th Cir. 2009). A
court “may consider documents referred to i ¢bmplaint if the documents are central to the
plaintiff's claim and the parties do not dispute the documeantsenticity.” Id. (quoting
Alvarado v. KOB-TV, L.L.C493 F.3d 1210, 1215 (10th Cir. 20P{internal quotation marks

omitted).



IV.  Analysis

As stated above, five of the seven defendants have filed motions to dismiss. The court

considers each motion separately below.
A. Defendant State of KansasMotion to Dismiss

Plaintiff's Second Amended Complaint asseftsms against the State of Kansas (“the
State”) under 42 U.S.C. 88 1983 and 1985, for alleg@dtions of plaintiff's rights under the
Fourteenth Amendment’s Equald®ection Clause and Due Process Clause. Doc. 90 at 12. The
State moves to dismiss plaintiff's claims unded AR. Civ. P. 12(b)(1). It asserts that the
Eleventh Amendment bars plaintiff’'s claims agsithe State, and thtlse court lacks subject
matter jurisdiction over them.

The Eleventh Amendment provides: “The &ualipower of the Ured States shall not
be construed to extend to any suit in law quity, commenced or prosecuted against one of the
United States by Citizens of another State, oClizens or Subjects ohg Foreign State.” The
Eleventh Amendment grants immitynthat “accord[s}states the respect owed them as joint

sovereigns,” “applies to any @mh brought against a state irdéal court, including suits
initiated by a state’s own citizens,” and “aleglregardless of whether a plaintiff seeks
declaratory or injunctive hef, or money damagesSteadfast Ins. Co. v. Agric. Ins. C507

F.3d 1250, 1252 (10th Cir. 2007) (citations omittetllhe ultimate guarantee of the Eleventh
Amendment is that nonconsenting States mayaaued by private individuals in federal
court.” Bd. of Trs. of Univ. of Ala. v. Garre31 U.S. 356, 363 (2001). Eleventh Amendment
immunity applies not only to states but also eateto state entities that are considered “arm[s]

of the state.”Steadfast Ins. Cp507 F.3d at 1253 (citinglt. Healthy City Sch. Dist. v. Doyle

429 U.S. 274, 280 (1977)).



“Two circumstances exist where a citizmay sue a State in federal court without
running afoul of the Eleventh Amendmengllis v. Univ. of Kan. Med. Ctr163 F.3d 1186,
1195 (10th Cir. 1998). “First, aderal court may hear such suitthe State has expressly
waived its Eleventh Amendment protection and cotegkto such suit[s] in the federal courts.”
Id. “Second, a State may have its Eleventh Amendment immunity abrogated by Congress if such
abrogation was accomplished pursuant valal exercise of power by Congresdd. The State
asserts that neither exceptiorpbgs here. The court agrees.

First, the State never has waived ite\l&nth Amendment immunity by expressly
consenting to suit in federal court. “The tEstdetermining whethea State has waived its
Eleventh Amendment immunity ‘from federal-copurisdiction is a strigent one’ and in ‘the
absence of an unequivocal waiver specificallgli@pable to federal-court jurisdiction,’ [the
court] will not find that a State hagaived its constitutional immunity.1d. (QquotingAtascadero
State Hosp. v. ScanlpAa73 U.S. 234, 241 (1985uperseded by statute on other grounds as
stated inLane v. Peng518 U.S. 187, 198 (1996)). Although the State “has consented to suits for
damages under the Kansas Tort Claims”Achas not unequivocally waived Eleventh
Amendment immunity through this enactmedbnes v. Courtney66 F. App’x 696, 700 (10th
Cir. 2012) (quotingNendt v. Univ. of Kan. Med. Ct69 P.3d 325, 335 (Kan. 2002)). To the
contrary, the Kansas Tort Claims Act includes a specific preservation of this immunity:
“Nothing in this section or in thKansas tort claims act shké construed as a waiver by the
state of Kansas of immunity from suit undlee 11th amendment todltonstitution of the
United States.” Kan. Stat. Ann. 8 75-6116&pe also Joneg66 F. App’x at 700-01
(explaining that the Kansas Tort Claims Achas“waiver of EleventtAmendment immunity”

because “the statute tells us satifg Kan. Stat. Ann. 8 75-6116(Q))).
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Second, Congress has never abrogated the State’s Eleventh Amendment immunity
through a valid exercise of its power. It isllestablished that Congss never intended to
abrogate Eleventh Amendment immunityemht enacted 42 U.S.C. 88 1983 and 198bis,

163 F.3d at 1196 (citinQuern v. Jordan440 U.S. 332, 345 (1979)). Thus, plaintiff's 8§ 1983
and 1985 claims against the State herédareed by Eleventh Amendment immunity.

Although not relevant here, an exceptiorEteventh Amendment immunity exists when
suits challenge the constitutionality of atstofficial’s action enforcing state lawgreen v.
Mansour 474 U.S. 64, 68 (1985) (citirtex Parte Young209 U.S. 123, 159-60 (1908)). The
Supreme Court has held that such a suit is not one against the statédit¢eifing Ex Parte
Young 209 U.S. at 159-60). Here, plaintiff asserts no claims against state officials for actions
taken in their official capacities. PlaintéfSecond Amended Complaint also never seeks any
form of injunctive or dedratory relief. Thus, thEx Parte Youngxception does not apply here.

It appears that plaintiff's&ond Amended Complaint seeksassert claims against the
State on a respondeat superia@dly based on actions by Asaist District Attorney Erica
Miller. Plaintiff alleges, for example, thts. Miller filed motions requesting no contact
between plaintiff and his children premisedfalse information, submitted other false evidence
about plaintiff in the state cauproceedings, ignored plainti§’complaints about Ms. Gorski,
withheld evidence of Ms. Gorski’s criminal redaand drug abuse, and authorized the children’s
reintegration into Ms. Gorski’'s home. But, pitiff cannot hold the Statécariously liable for
Ms. Miller’s actions under 88 1983 or 198Seee.g, City of Canton v. Harris489 U.S. 378,
385 (1989) (“Respondeat superarvicarious liability will not attach under § 1983.’htoward
v. Topeka Shawnee Cty. Metro. Planning Com®78 F. Supp. 534, 538-39 (D. Kan. 1983)

(holding that no vicarious liality exists for claims bwught under 88 1983 or 1985).
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For all these reasons, the Eleventh Amendroenters sovereign immunity on the State.
The court thus lacks subject matfterisdiction over plaintiff'sclaims. And, consequently, it
grants the State’s Motion to Dismiss.

B. Defendant Department for Children and Families’ Motion to Dismiss

Plaintiffs Second Amended Complaint asseftsms against DCF under 42 U.S.C.

88 1983 and 1985, for alleged violations of pldiistirights under the Fourteenth Amendment’s
Equal Protection and Due Process Clauses. @ibat 12. Plaintiff alo asserts a claim under
Kan. Stat. Ann. § 21-5601, a criminal statptohibiting child endangerment.

Defendant DCF moves to dismiskintiff's claims because, dontends, it also is entitled
to Eleventh Amendment immunity. Eleventh Andment immunity applies not only to states
but also extends to state entities #uat considered “arm[s] of the stateSteadfast Ins. Cp507
F.3d at 1253 (citindgpoyle, 429 U.S. at 280).

Here, DCF is an agency of the State of Kems&nd “not a legal entity capable of being
sued.” Protheroe v. PokornyNo. 16-2387-CM, 2016 WL 6822653t *4 (D. Kan. Nov. 18,
2016);see also McCollum v. Kansdso. 14-1049-EFM-KMH, 2014 WL 3341139, at *6 (D.
Kan. July 8, 2014)aff'd, 599 F. App’x 841 (10th Cir. 2015) (eqnhing that “DCF is the agency
through which the state acts in all tieas that relate to childremho are found to be in need of
care” and thus is “an arm of the state”). Thhe court lacks subject matter jurisdiction over
plaintiff's claims against DCF for the same r@as that it lacks subject matter jurisdiction over
the claims against the State of Kansas, asigésx in the preceding section. The court thus

grants defendant DCF’s Motion to Dismiss.
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C. Defendant MOMs Club’s Motion to Dismiss

Plaintiff's Second Amended Complaintsasts claims against MOMs Club (“MOMs
Club”) under 42 U.S.C. § 1983, for alleged viatas of plaintiff's rghts under the Fourth
Amendment and the Fourteenth Amendmebtie Process Clause. Doc. 90 at 20.

MOMs Club moves to dismiss plaintiff's ctas for two reasons. First, MOMs Club
asserts that the court lacks personal jurtgshicover it. Second, MOMs Club asserts that
plaintiff cannot assert a claiagainst MOMs Club under § 1983 because such a claim requires
state action and MOMs Club is rostate actor. The court agreesboth points. It explains
why below.

1. Defendant MOMs Club is not subjectto personal jurisdiction in
Kansas.

Plaintiff's Second Amended Complaintsasts federal question subject matter
jurisdiction. Doc. 90 at 1 (“TéaFederal Court has subject matter jurisdictiod bas the power
to hear and make binding judgment over thisiplaint because it is a Case brought under the
Federal Laws of Civil Rights.”). Section 1331 of Title 28 of the United States Code confers
original jurisdiction on fedeftalistrict courts over “all aiil actions arising under the
Constitution, laws, or treaties of the United 8¢dt 28 U.S.C. § 1331. In a federal question
case, like this one, a court can assert personsdliction over a defendaiit (1) the applicable
statute potentially confers jurisdien by authorizing serge of process on the defendant; and (2)
the exercise of jurisdiction comports with due procddsin v. Cornelius786 F.3d 1310, 1317
(10th Cir. 2015).

Here, plaintiff brings claims against M@ Club under § 1983. This statute does not
provide for nationwide service of procesguijillo v. Williams 465 F.3d 1210, 1217 (10th Cir.

2006). Fed. R. Civ. P. 4(k)(1)(A) thus governs servide.see also Dudnikov. Chalk &
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Vermillion Fine Arts, Inc.514 F.3d 1063, 1070 (10th Cir. 2008) (citing Fed. R. Civ. P.
4(k)(1)(A)). This Rule requirethe court to apply the law ofélforum state wherthe district
court is situated. Fed. R. Civ. P. 4(k)(1)(A).

Kansas’ long-arm statute is construed libertdlypermit exercise of jurisdiction in every
situation consistent with éhUnited States Constitutiofrederated Rural Elec. Ins. Corp. v.
Kootenai Elec. Coopl7 F.3d 1302, 1305 (10th Cir. 1994ge alsd<an. Stat. Ann. § 60-
308(b)(1)(L) & (b)(2). Thus, the court need nohduct a separate persopaisdiction analysis
under Kansas law, because the “first, statutoguiry effectively collapses into the second,
constitutional, analysis.Dudnikoy 514 F.3d at 1070.

The constitutional analysis requiresaud to determine whether “exercise[ing]
jurisdiction [is] in harnony with due process.ld. This analysis involv&a two-step inquiry:

(1) a defendant “must have ‘minimum contact#hwvthe forum state, such that having to defend
a lawsuit” in the forum, (2) “would not ‘offend traditional notions of fair play and substantial
justice.” 1d. (quotingInt’l Shoe Co. v. Washingto826 U.S. 310, 316 (1945)). Plaintiffs can
satisfy the “minimum contactstandard in either one tf/o ways—»by establishing general
jurisdiction or specific jurisdiction based omlefendant’s contacts with the forum state.
Rockwood Select Asset Fui®0 F.3d at 1179. The Tenth Circuit has described how general
jurisdiction and specific jurisdiction differ, as follows:

General jurisdiction is basedn an out-of-state defendant’s

“continuous and systematic” contacwith the forum state, and

does not require that the claim [at issue] be related to those

contacts. Specific jurisdictiomn the other hand, is premised on

something of aquid pro quo in exchange for “benefitting” from

some purposive conduct directed at the forum state, a party is

deemed to consent to the exercise of jurisdiction for claims related

to those contacts.

Dudnikoy 514 F.3d at 1078 (citations omitted).
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Here, neither general nor specific maral jurisdiction exiss. MOMs Club lacks
sufficient contacts with Kansas to subject itsefutsdiction in this forum. With its Motion to
Dismiss, MOMs Club has submitted a Declaration of Mary James. Doc. 93-1. Ms. James is the
Founder and Chairman of MOMs Cluld. Ms. James declares that MOMs Club is a
corporation organizednder California law.ld. Its corporate operatiorage carried out by
volunteers located throughout the country, iurte of the volunteers are in Kansés. It does
not own any real property in Kansdsl. The corporation’s registed agent is located in
California. Id. Plaintiff served MOMs Club in this action by certified mdil. Ms. James also
declares that Audra Weawviernot and never has bettre President of MOMs Cluldd. And,
she declares that MOMs Club didt direct, coordinate, suppoapprove, condone, participate
in, or provide advice for any tfie actions alleged in plaiffts Second Amended Complaint.
Id.

Under these facts, MOMs Club lacks sufficieahtacts with Kansas to confer specific
personal jurisdictionSee Newsome v. Gallach&R2 F.3d 1257, 1264 (10th Cir. 2013)
(explaining that a court may exercise speg#ecsonal jurisdiction if: (1) the out-of-state
defendant “purposefully directédis activities at residents tifie forum state, and (2) the
plaintiff's injuries arose fromhiose purposefully directed acties). These facts also fail to
establish sufficient minimum contacts foetbourt to exercise general jurisdictioBee
Fireman’s Fund Ins. Co. v. Tegen Mining Constr. of Can., L{¢.03 F.3d 488, 493 (10th Cir.
2012) (explaining that a court may exercise gdneradiction if the déendant’s contacts with
the forum are “so continuous and systematic asrder [it] essentiallgt home in the forum

State” (quotingsoodyear Dunlop Tires Operations, S.A. v. Brp&éy U.S. 915, 919 (2011))).
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Plaintiff respond$with unsubstantiatedlabations that MOMs Cluls “one in the same”
as a local chapter—MOMSs Club of Olathe East.cOd®0 at 4. Plaintiff asserts that the local
chapter “functions under therjadiction of Moms Club whiclunites as one organizationld.

He also contends that the local chapterspan annual registram fee to MOMs Club, the
national organization, and thiie local chapter is reqeid to abide by the national
organization’s by-lawsld. at 3. Thus, plaintiff assertsp separation exis between MOMs
Club and the local chapter for personal jurisdiction purpokks.

Even accepting plaintiff's allegations as trtleey cannot suffice to confer general
personal jurisdiction over MOMs Club, as a natlarganization. Othecourts that have
addressed this issue have required the ndtayganization to exert control over the local
chapter’s actions such that theabchapter’s activities are impmat to the national organization.
Seee.g, Amazon.com, Inc. v. Nat’l Ass’n of Coll. Stores,,IB26 F. Supp. 2d 1242, 1253
(W.D. Wash. 2011) (holding that although a tradeociation had members in the forum state
and provided advocacy services and resourcebdse members, those contacts “fall well short
of the requisite showing for general jurisdictid®cause it did not contrtile activities of those
members (citations and internal quotation marks omitt&irgnd Aerie Fraternal Order of
Eagles v. Haygoqdt02 S.W.3d 766, 778-82 (Tex. Ct. A@0.13) (holding, under Texas law,

that no personal jurisdion existed over a national orgartioa because its alleged contacts

4 MOMs Club moved to strike plaitfits’ Opposition (Doc. 100) as untimeheeDoc. 102
(“Motion To Strike Plaintiff's Response to Motion Rismiss”). It asserts that plaintiff filed his
Opposition two days out of time without seeking the court’s leave to dSesg. Kan. Rule 6.1(d)(2)
(providing that “[rlesponses to motions to dismissmust be filed and served within 21 days”). The
court has discretion to sanction a party for filing an untimely response by striking the Shetdon v.
Khanal No. 07-2112-KHV, 2008 WL 474262, at 23 (D. Kan. Feb. 19, 2008) (citir@urran v. AMI
Fireplace Co, 163 F. App’x 714, 718 (10th Cir. 2006, which reviewed a decision to strike untimely
response for abuse of discretion). The court fmmlaeed to strike plaintiff's Opposition here. The
arguments plaintiff asserts in his filing do not chatigeoutcome of the motion to dismiss, so the court
considers it.See id(denying a motion to strike an ungty filing because “[a]lthough the Court
discourages such tardiness, [the filing’s] argumaiiiisnot materially change the resolution of [the
pending] motion”). The court thus desiMOMs Club’s Motion to Strike.
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with a local chapter were too attenuated fer eélercise of specific jurisdiction; the local
chapter’s contact with state could not be inggutio the national organization on an alter ego
theory for purposes of general personalsigtion; and allegedontacts of the national
organization with the state were insuféiot to establish general jurisdictior(f. Acad. of
Ambulatory Foot Surgery v. Am. Podiatry Asséd6 F. Supp. 378, 381 (S.D.N.Y. 1981)
(finding venue inappropriate in the forum becatigecourt could not atbrute the activities of
the separately incorporated New York cleaio the national organization located in
Washington, D.C.).

Plaintiff's conclusory allegations abouttlsonnection between MOMs Club and its local
chapter in Olathe, Kansas, fail to estabtist requisite control to subject the national
organization to general persopalisdiction. Plaintiff bears #hburden to establish personal
jurisdiction, and he has not met that burderehé'he court thusoncludes that no personal
jurisdiction exists oveMOMs Club in this forum. Andhe court grants MOMs Club’s Motion
to Dismiss for this reason.

2. Defendant MOMs Club is not a state actor, and thus cannot be
liable for a claim brought under 42 U.S.C. § 1983.

Even if the court could exercise persojgisdiction over MOMs Qlb, plaintiff fails to
state a claim against it becausks ihot a state actor. “Sectid®83] ] liability attaches only to
conduct occurring ‘under color of law.'Gallagher v. Neil Young Freedom Concet® F.3d
1442, 1447 (10th Cir. 1995) (quoting 42 U.S.C. § 1983), “the only proper defendants in a
Section 1983 claim are those who ‘representgtage] in some capacity, whether they act in
accordance with their authority or misuse itld. (quotingNat’l Collegiate Athletic Ass’'n v.
Tarkanian 488 U.S. 179, 191 (1988) (fughcitations and internal quotation marks omitted)).

Section 1983's requirement that a defendant@atlér color of state law'is ‘a jurisdictional
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requisite for a § 1983 action.’Jojola v. Chavez5 F.3d 488, 492 (10th Cir. 1995) (quoting
Polk Cty. v. Dodsgm54 U.S. 312, 315 (1981)).

So, to state a viable § 1983 claim, a pl&éimiust allege sufficienfacts demonstrating,
plausibly, that the private inddual or entity’s conduct altgedly causing a constitutional
deprivation is “fairly attibutable to the state.Scott v. Hern216 F.3d 897, 906 (10th Cir. 2000)
(citations and internal quotation marks omitte@he Tenth Circuit has applied four different
tests to determine whether a prvantity is subject to liabilitynder § 1983 as a state actor: the
nexus test, the symbiotic relationship test, thet jaction test, and the plic function test.
Gallagher, 49 F.3d at 1447.

The nexus test requiressufficiently close nexus between the government and the
challenged conduct” and, in most cases, rendstata liable for a prate individual’'s conduct
“only when [the State] has exercised @aies power or has prided such significant
encouragement, either overt or covert, that tleeoehmust in law be deemed to be that of the
State.” Id. at 1448 (citations and interngliotation marks omitted)The symbiotic relationship
test asks whether the state “has so far insinutsteldi into a position of interdependence with a
private party that it must be recognized asimt jparticipant in the challenged activityld. at
1451 (citations and internal quotatimarks omitted). The joint fian test requires courts to
“examine whether state officials and private pafti@ge acted in concert affecting a particular
deprivation of constitutional rights.Id. at 1453 (citations omitted)-inally, the public function
test asks whether the challengadion is “a function traditionallgxclusively reserved to the
State.” Id. at 1456 (citations and interngliotation marks omitted).

Plaintiff has alleged no facts in his Secagxdended Complaint to state an actionable

claim against MOMs Club for conduct that waaitfy attributable tdhe state” under any of
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these tests. Plaintiff alleges that MOMs Clubais international community for ‘Stay at home
moms.” Doc. 90 at 21. He concedes thatMKOClub is not a state actor by alleging that it “is
not a legal agency to remove childfeom the home of any residencedd. Plaintiff's Second
Amended Complaint never even assertsM@tiMs Club acted under calof state law.
Although plaintiff accuses members of the lodapter of hiding plaintiff's children and
endangering their safety, he never d@ssany facts that MOMs Club—the national
organization—committed these acts, much legsfacts that MOMs Club acted jointly or in
some relationship with the &e to support a claim under § 1983. Without such allegations,
plaintiff's Second Amended Complaint failsatbege an actionable § 1983 claim against MOMs
Club. Thus, even if personakisdiction existed in Kansas/er MOMs Club, the court still
would dismiss plaintiff'claims against it.
D. Defendant Audra Weaver’'s Motion to Dismiss

Plaintiffs Second Amended Complaint asseaaims against Audra Weaver under 42
U.S.C. § 1983, for alleged violations of plaifiifrights under the Fourth Amendment and the
Fourteenth Amendment’s Due Process Claudec. 90 at 20. Like MOMs Club, Ms. Weaver
moves to dismiss plaintiff's claims because shwisa state actor and thus cannot be held liable
under § 1983.

Plaintiff's Second Amended Complaint alledkat Audra Weaver is President of MOMs
Club of Olathe East. Plaintiff accuses Ms. Waranf assisting Ms. Gorski with hiding his
children from him. He claims Ms. Weaver kneivere his children werecated and refused to
provide him that information. He also comdis that Ms. Weaver endangered his children’s
safety by failing to disclose their location.aitiff's Second Amended Complaint never asserts

that Ms. Weaver is a state actdt also never asserts angtashowing that Ms. Weaver's
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conduct is “fairly attributable to theade” to support a viable § 1983 clairScott 216 F.3d at
906. Plaintiff alleges no facts establishing aopnection between the State and Ms. Weaver or
other facts sufficient to subject her to § 19@Bility as a state actor under the nexus text,
symbiotic test, or joint action tesGee Gallagherd9 F.3d at 1447. Plaintiff also never asserts
any facts showing that Ms. Weaver’s actions“araction[s] traditionaly exclusively reserved
to the State” to satisfy thgublic function test and subjelels. Weaver to § 1983 liabilityld. at
1456 (citations and internal quatan marks omitted). Indeeglaintiff concedes that MOMs
Club is “is not a legal agency to remove chifdfeom the home of any residence.” Doc. 90 at
21. Thus, Ms. Weaver, as President of MQBAgb, was not performing any state functions
because, plaintiff contends, Ms. Weaver'saudiinvolved the illegal removal of children—not
something that is a traditional aagclusive function of the State.

Plaintiff submitted an Opposition to Ms. Weaver’'s mofioBoc. 101. In it, he asserts
conclusory allegations againds. Weaver and the MOMs Cluf Olathe East of “working

conjointly,” “work[ing] collabaatively,” and having a “connecin to the governmental actors
and through their actions with state actoril”’at 3, 4, 5. These allegations appear nowhere in
plaintiff's Second Amended Complaint. Soe ttourt cannot consider them on a motion to
dismiss. See Jojola55 F.3d at 494 (explaining that whtetermining whether to grant a
motion to dismiss, the district court . . . [ishited to assessing the legal sufficiency of the
allegations contained within the four cornergha complaint”). And, even so, plaintiff's
conclusory allegations fail to establish plausfialetual allegations of ate action to subject Ms.

Weaver to § 1983 liability. See Wastach Equal. v. Alta Ski Lifts G320 F.3d 381, 386 (10th

Cir. 2016) (explaining that “[tjhreadbare recitafshe elements of a cause of action, supported

° Ms. Weaver asks the court to disregard plaintiffsposition because it wastrtomely filed. Because

plaintiff's Opposition does not influence the dispositioMsf. Weaver's motion, the court exercises its discretion to
consider it, even if it was untimely.
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by mere conclusory statements, do not suffice” to state a claim for reéefglso Banks v.
Geary Cty. Dist. C1.645 F. App’x 713, 716-18 (10th Cir. 201@&¥firming dismissal of a pro se
plaintiff's 8 1983 claim and explaining thgt]Jonclusory allegations are not enough to
withstand a motion to dismiss” and “courts withit supply additional factual allegations to round
out a plaintiff’'s complaint or construct a léglaeory on a plaintiff's behalf” (citations and
internal quotation marks omitted)). For thesasons, plaintiffs Second Amended Complaint
fails to assert a viable § 1983 claim against Wieaver. The court thus grants Ms. Weaver’s
Motion to Dismiss.
E. Defendant Krissy Gorski’s Motion to Dismiss

Plaintiff's Second Amended Complaint asserts claims against Krissy Gorski under 8
U.S.C. § 1324c(a), 18 U.S.C. 88 875, 108&] Kan. Stat. Ann. §§ 21-6103(1)(a)(b), 38-
2223(e). Doc. 90 at 18. It also alleges that @larski violated plaintiff's Fourth Amendment
rights. Id. Ms. Gorski moves to dismiss plaintifftdaims against her under Fed. R. Civ. P.
12(b)(1) for lack of subject matt@urisdiction and under Fed. Riv. P. 12(b)(6) for failing to
state a claim.

Ms. Gorski’'s motion also accuses plaintiff of initiating vexatious litigation against her.
She asks the court to sanction ptdf and prohibit him from filing dber lawsuits against her. In
support of this request, Ms. Gorsggserts that plaifif is prohibited from contacting her by a
court order and that he is litigating this actanly as a way of harassing and humiliating her.
Ms. Gorksi accuses plaintiff of bizarre behavamd hallucinations. She also contends that
plaintiff tricked her into marryig him in a ceremony that, she laearned was not legal, in an
attempt to “mislead [Ms. Gorski] into a polygans marriage” that involved plaintiff “try[ing] to

impregnate his former wife, now his concubinewadl as [Ms. Gorski], and others he could lure
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in as well, as [the women] were to bore him male children.” Doc. 98 at 4-5. Ms. Gorski
believes that plaintiff “intended to kill hand the children for a Efinsurance payout.Id. at 6.
She believes so because, she contends, fllaibtained a firearm and attempted to place a
$250,000 life insurance policy on Ms. Gorksi. Ms. Gbedso accuses deaidant of threatening
and physically abusing her and her children.

Plaintiff has filed a 28-page opposition to Ms. Gorski’'s motion. Doc. 99. In it, plaintiff
denies Ms. Gorski’s allegations of abuse. ddatends that plaintiff has falsely accused him of
abuse to receive free housing, stassistance, and support from ages Plaintiff asserts that
the court entered the no contact order togmiohim because, he contends, Ms. Gorski was
stalking him. Plaintiff accuses Ms. Gorskitadving an extensive drug abuse and criminal
history. Plaintiff contends that he “rehabilitdteMs. Gorski, and he denies that he brought her
into a polygamous relationship thrat he intended to kill her f@an insurance payoff. Doc. 99 at
9. Plaintiff also reiterates haecusations that Ms. Gorksi halsused her children. The court
also has reviewed various materials thatrlff has submitted to the court, although not
relevant to the pending motiotsdismiss. Plaintiff contafs these materials support his
allegations against Ms. Gorski of making faddmise claims against him. These materials
include text messages and an audio file ofepteone call between plaintiff and Ms. Gorski.

After reviewing the parties’ competing subm@ss, the court declines to weigh into their
highly contentious allegations and denials of abusive behavior. Plaintiff and Ms. Gorski, it
seems, have a complicated and acrimonious kistbne court need naliscuss their animosity
toward each other. Instead, the court can dismpiaintiff's claims against Ms. Gorski because
they fail to state viable and plsible claims recognized by our laws. And, the court declines to

sanction plaintiff on this recorof competing allegations.
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Ms. Gorski asserts that phaiff cannot bring a claim agast her for violations of
plaintiff's Fourth Amendment rights. Like thehetr defendants, Ms. Gorsksserts that she is
not state actor, and thus is not subject 1®83 liability for purportedi violating plaintiff's
constitutional rights. Theotirt agrees. Plaintiff's Secoddnended Complaint accuses Ms.
Gorski of asserting false allegations against to various state agencies and conspiring to
deprive plaintiff of his parental rights. But it nexaleges that Ms. Gorksi is a state actor. It
also asserts no facts establishamy connection between the Statel Ms. Gorski or her actions
sufficient to subject her to 8§ 1983Mhiéity as a state actainder any of the TentCircuit’s tests.
See Gallagher49 F.3d at 1447.

Plaintiff’'s Opposition asserts conclusorjeglations that Ms. Gorski “worked in
conjunction” and in a “collaboratedam effort” with state actors. Doc. 99 at 24. But, plaintiff's
Second Amended Complaint newasserts these allegationshug, the court cannot consider
them on a motion to dismis§ee Jojola55 F.3d at 494. And, even if the court considered
them, plaintiff's conclusory allegations, waut sufficient factual support, fail to establish
plausible allegations of staéetion sufficient to subject M#Veaver to § 1983 liabilitySee
Wastach Equal.820 F.3d at 38Gee also Bank®$45 F. App’x at 716—18. The court thus
dismisses plaintiff's claims for alleged cditigtional violations aginst Ms. Gorski.

Plaintiff's other statuiry claims against Ms. Gorski also falil to state a claim as a matter
of law. Plaintiff asserts claims under three fafleriminal statutes8 U.S.C. § 1324c(a) and 18
U.S.C. 88 875 and 1038. Section 1324c of Title hefUnited States Code prohibits any person
from making or using fraudulent documents to $atise requirements of or to obtain a benefit
under the Immigration and Nationality Act. 8 UCS§ 1324c. Section 875 of Title 18 of the

United States Code prohibgstortion threats using interstate communications. 18 U.S.C. § 875.
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Section 1038 of Title 18 of the United States Code prohibits criminal hoaxes and terrorist threats.
18 U.S.C. § 1038.

None of these federal criminal statutes cowofeplaintiff the righto assert a private
cause of actionSeee.g, Clements v. Chapmat89 F. App’x 688, 692 (10th Cir. 2006)
(holding that “none of the criminal statutesatiplaintiff cited inhis complaint—including 18
U.S.C. § 875—“provide for a private cause of actioddhnson v. Working Am., Indo.
1:12CV1505, 2012 WL 3074775, at *2 (N.D. Ohio J&B; 2012) (finding that, as a private
citizen, the plaintiff had no authty to initiate a feleral criminal prosecution under 18 U.S.C. 8§
1038);United States v. Richard Dattner Archited@32 F. Supp. 738, 747 (S.D.N.Y. 1997)
(finding, in the context of 8 U.S.C. § 1324c, thalaintiff has no standlig to assert a claim
under the INA because the statute does not crgaigade right of action to redress a violation”
of that statute). Thus, plaintiff's claims undeesk federal criminal stak4 fail to state a claim
for relief. See Clement498 F. App’x at 692 (affirming distrii court’s dismissal of alleged
violations of federal criminal statutes becausestatutes provided no private cause of action).

Plaintiff also asserts claims against N&arski under Kan. Stat. Ann. 88 21-6103(1)(a)(b)
and 38-2223(e). Kan. Stat. Ann. § 21-6103 makesminal false communication a class A
nonperson misdemeanor. Kan. Stat. Ann. § 38-2223%&ps illegal the willful and knowing
failure to make a mandatory report of child afgusstablishing a class B misdemeanor. Neither
statute provides that a private litigant may esaeivil cause of action under these criminal
statutes. And plaintiff fiss to show that the Kansas legislauntended to include a private right
of action when it enacted these criminal statugse Brooks v. Sauced®d F. Supp. 2d 1115,
1128 (D. Kan. 2000) (dismissing plaintiff’'s claimg faolation of Kansas criminal statutes

because plaintiff “does not show that the legjisle intended to grant him a private cause of
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action for the violations of the oftdl criminal statutes”). Plaifitthus fails to state a claim under
either Kan. Stat. Ann. § 21-6103 ®38-2223(e). And, so, the cogrants Ms. Gorski's Motion
to Dismiss plaintiff's claims against her. &hourt declines, howeveg impose the requested
sanctions.
V. Conclusion

For the above reasons, the court grants each of the pending motions to dismiss.
Plaintiffs Second Amended Complaint fails to ass@ble claims agaitshese five defendants
because either no subject matter or personal jutisdiexists or the claims fail to state a claim
for relief as a matter of law. The operativen@aint is plaintiff's third attempt at asserting
claims against these defendants. The court fiodseason to provide hianother opportunity to
amend his allegations when he has had ample tpptyrto do so and his revised pleading still
fails to state claims against tieedefendants as a matter of law.

IT IS THEREFORE ORDERED BY THE COURT THAT defendant State of Kansas’
Motion to Dismiss (Doc. 91) is granted.

IT IS FURTHER ORDERED THAT defendant MOMS Club’s Motion to Dismiss
(Doc. 93) is granted.

IT IS FURTHER ORDERED THAT defendant Audra Weaver’s Motion to Dismiss
(Doc. 94) is granted.

IT IS FURTHER ORDERED THAT defendant Kansas Department for Children and
Families’ Motion to Dismiss (Doc. 95) is granted.

IT IS FURTHER ORDERED THAT defendant Krissy Gorski’s Motion to Dismiss

(Doc. 98) is granted.
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IT IS FURTHER ORDERED THAT defendant MOMS Club’s Motion to Strike (Doc.
102) is denied.

IT IS FURTHER ORDERED THAT defendant Kansas Department for Children and
Families’ Motion to Dismiss (Doc. 9), defend&tate of Kansas’ Motion to Dismiss (Doc. 28),
defendant Audra Weaver’'s Motion to Dismis(D45), defendant State of Kansas’ Motion to
Dismiss (Doc. 46), defendant MOMS Club’s tm to Dismiss (Doc. 64), and defendant
Kansas Department for Children and Families’ Motio Dismiss (Doc. 68) are denied as moot.

IT IS SO ORDERED.

Dated this 23rd day of March, 2017, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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