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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

CAPSTAN AG SYSTEMS, INC,,
Plaintiff,
Case No. 16-4132-DDC-KGS

V.

RAVEN INDUSTRIES, INC. and
CNH INDUSTRIAL AMERICA, LLC,

Defendants.

MEMORANDUM AND ORDER

This is a patent infringement case involvprgcision agriculturaspraying technology.
Plaintiff Capstan AG Systems, Irfded this lawsuit, alleging #t defendants Raven Industries,
Inc. and CNH Industrial America, LLC have imfged on two of plaintiff's patents. The two
patents—U.S. Patent Numbers 8,191,795¢("##95 patent”) and 8,523,085 (“the '085
patent”)—cover plaintiff's PinPoif agricultural spraying technology.

This matter comes before the court on the parties’ request that the court construe six
terms in the '795 and '085 patents as a matter of law uvidgtman v. Westview Instruments,
Inc., 52 F.3d 967, 979 (Fed. Cir. 1998jf'd, 517 U.S. 370 (1996). The parties each have
submitted claim construction briefs urging the ¢daradopt their proposed constructions of the
six disputed terms in the '795 and 085 pdge Doc. 63-1 (defendants’ Opening Claim
Construction Brief); Doc. 64-3 (plaintiff's Oparg Claim Construction Brig The parties also
have responded to each other’s claim constmdriefs. Doc. 72 (plaintiff’'s Responsive
MarkmanBrief); Doc. 73 (defendants’ Responsi@kim Construction Brief). The court has

considered the information submitted in the pattigiefs and responses as well as the oral
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arguments presented at tdarkmanhearing on November 15, 2017, and construes the six
disputed terms in the fashion explained below.

l. Legal Standard

A patent must describe the “exact scope oha&ention” so that the patentee secures his

or her right to “all to which hgor she] is entitled”” and informs “the public of what is still open
to them.” Markman v. Westview Instruments, |17 U.S. 370, 373 (1996) (quotiMeClain
v. Ortmayey 141 U.S. 419, 424 (1891)). To achig¢kese objectives, a patent document
contains two distinct elements: (1) a specifiqatihich “describ[es] the invention ‘in such full,
clear, concise, and exact terms as to enablg@arspn skilled in the art . . . to make and use the
same;” and (2) one or more claims which “pamtarly poin[t] out andlistinctly claijm] the
subject matter which the applicant redgmas his [or her] invention.’Id. (quoting 35 U.S.C. §
112 (further citations omitted)).

A patent’s claims define the inventioRhillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005). “A claim covers and sessia process, a machine, a manufacture, a
composition of matter, or a design, but never tmefion or result of eiér, nor the scientific
explanation of their operationMarkman 517 U.S. at 373 (citation and internal quotation marks
omitted). The claims serve “to forbid not onlyaek copies of an invention, but [also] products
that go to the heart of an inM#on but avoid[ ] the literal laguage of the claim by making a
noncritical change.ld. at 373—74 (citation and interngliotation marks omitted).

In a patent infringement case, the court ndetermine whether the patent claims cover
the alleged infringer’s productd. at 374 (citation omitted). To do so, the court must decide

what the words in the claim meald. (citation omitted)see also Bushnell, Inc. v. Brunton Co.

673 F. Supp. 2d 1241, 1250 (D. Kan. 2009) (explainiag‘{p]roof of infringement requires



construction of the patent claims to detereniheir scope and comparison of the construed
claims to the accused device.” (citiethex Video, Ltd. v. Sensormatic Elecs. Casp8 F.3d
1366, 1370 (Fed. Cir. 2007) (furthetations omitted))).

The Federal Circuit Coudf Appeals established gling principles for claim
construction irPhillips v. AWH Corp.415 F.3d 1303 (Fed. Cir. 2005). Claim construction
begins by considering the language of the claims themsdldest 1312 (citingVitronics Corp.

v. Conceptronic, In¢90 F.3d 1576, 1582 (Fed. Cir. 1996) (further citations omitted)). When
constructing claim terms, the court generallgwdd give terms their ordinary and customary
meaning.Id. (citation omitted). That is, “the meanitigat the term would have to a person of
ordinary skill in the art in questn at the time of the inventione., as of the effective filing date
of the patent application.id. at 1313 (citations omitted). The claims themselves provide
“substantial guidance” for determining “th@eaning of particular claim termsld. at 1314.

Both “the context in which a term is used ie #sserted claim” and tH]ther claims of the
patent in question” also help the courtatenine the ordinary meaning of a terid.

The patent’s claims, howevédo not stand alone.1d. at 1315. Instead, the claims “are
part of a fully integrated wrign instrument consisting primally of a specification that
concludes with the claims.Id. (citation and internajuotation marks omitted). Therefore, the
court must read the claims “in view oktBpecification, of which they are a partd. (citation
and internal quotation marks omitted). The Feldénauit has described the specification as
“the single best guide to the maagn of a disputed term,” andd[sually it is dispositive.”ld.
(citation and internal quotation marks omitted).

The specification may contain “a special défon given to a claim term by the patentee

that differs from the meaning it would otherwise posseks.at 1316. When this occurs, the



patentee’s definition controldd. Alternatively, the specificatiofmay reveal an intentional
disclaimer, or disavowal, of @im scope by the inventorId. When this occurs, the patentee
“has dictated the correct claim scope, and [hises} intention, as expssed in the specification,
is regarded as dispositiveld. (citation omitted). But the Federal Circuit has “expressly rejected
the contention that if a patent describes onlynglsiembodiment, the claims of the patent must
be construed as being limited to that embodimeldt.’at 1323. In the end, the court must
construe the claim in a way tH&tays true to the claim languaged most naturally aligns with
the patent’s descriftn of the invention.” Id. at 1316 (quotindgRenishaw PLC v. Marposs
Societa’ per Azionil58 F.3d 1243, 1250 (Fed. Cir. 1998)).

The court “should also consider the patept@secution history, if it is in evidenceld.
at 1317 (citation and internal quotatiomitted). The prosecution history is considered “intrinsic
evidence” and it includes “the eplete record of the proceedings before the [Patent and
Trademark Office (“PTO”)] and includes the prior art cited during the examination of the
patent.” Id. (citation omitted). Like tl specification, the prosecoiti history helps demonstrate
how the inventor understood thetgrat during the process of eapling and securing the patent.
Id. But “because the prosecution history représan ongoing negotiation between the PTO and
the applicant, rather &m the final product of that negotmati, it often lacks té clarity of the
specification and thus is less useffai claim construction purposesld. Still, the prosecution
history may enhance the meaning of the claim language by showing how the patentee understood
the invention and whether the patentee lithitee claim language during the prosecution,
thereby narrowing the scope of the claitd. (citations omitted).

Last, the court may rely on extrinsic evidence when construing the clidisitation

omitted). Extrinsic evidence includes “all egitte external to the patent and prosecution



history, including expert andventor testimony, dictionarieand learned treatisesld. (citation

and internal quotation marks omitted). Dictionades treatises can providseful tools to help

a court determine the meaning of a ternthimse skilled in tl art in questionld. at 1318. But

the Federal Circuit has cautioned that extriesiclence is less reliable than the patent and
prosecution historyld. It is useful only if considered itne context of the intrinsic evidence.

Id. at 1319. The court thus has deteon to admit and use extrinsic evidence but “should keep in
mind the flaws inherent in each type of ende and assess that evidence accordingdgdly.”

Il. Analysis

The parties ask the court to construe the ¥alhg six terms, phrases, or clauses from the
'795 and '085 patents: (1) “oxall application rate,(2) “flow related indvidual control value,”

(3) “flow factor,” (4) “a contrdler in communication with each diie valves,” (5) “corporate
duty cycle percentage,” and (6)dmalized duty cycle percentage.”

The disputed terms appear in Claims 1-6, 8-9, 12-14, 16-17, and 34-35 of the '795
patent and Claims 1-4, 6, 8, 12, 14-16, and 1901085 patent . Doc. 69-1 at 27-28 ('795
patent); Doc. 69-3 at 26—27 (‘085 paterithe technology disclosed the two patents—
described generally—is a systéon spraying liquid agrochemicakoducts (such as fertilizers
and pesticides) on an agricultural field. The system sprays the agrochemical using a series of
valves or nozzles positionedbng a boom attached to a commercial farming vehicle. The
technology disclosed in the twotpats allows agrochemical-apioon rates to vary “across the

width of the [spraying] system in respons@t®@ or more conditions or parameters that may

! The parties disputed a seventh term in their origiteakmanbriefs. The term was “valve turn

radius.” But the parties confirmed at the hegtihat they had reached an agreement about the

construction of that term. The parties agree that the term is construed as “[a] value based on the speed of
a valve while the valve is traversing along an arc of a tuBeéDoc. 62 at 2 (reciting in the Joint Claim
Construction Chart plaintiff's proposed construction of “valve turn radiue®;aésoDoc. 73 at 28

(reporting in defendants’ Responsivaidt Construction Brief that the term “valve turn radius” is “now
agreed”).



exist in the field.” Doc. 69-1 at 18 ('795 pateotl. 1 Il. 59-62); Doc 69-3 at 17 ('085 patent,
col. 1 1. 64—-66). For example, as a tractor cagyarspraying system turns corners in a field, the
nozzles on the outside of the system speed up, widlaozzles closer the tractor slow down.

To maintain even coverage of the agrochemicalgoapplied, the flow rate of the outer nozzles
must increase, while the flow rate of the innerzles must decrease. The technology described
in the patents allows the user to adjust thayspate for each nozzle to compensate for this
phenomenon, while controlling the amount of prddiispensed from the spraying system as a
whole.

The first of plaintiff's asserted patents ssuie was the '795 paterithe 085 patent is a
“continuation” of the '795 patent, meaning tliassued from the same original patent
application. So, the written degation portions of the two patenare nearly identical. The
differences between the two pateats found in the patents’ claims.

The independent claims of the '795 patamd ¢he '085 patent are similar. They both
recite a sprayer system witlcantroller, individual control vaks, individual nozzle control, and
a flow factor based on the inililual control values. The pais’ dependent claims recite
specific, narrower embodiments of the invensipincluding recitationsf specific types of
individual control values for @swith specific field conditions.

The parties have identified btamportant differences beégn the claims of the two
patents. First, the '795 patent’s independent clainesite a specific algorithm for determining
the “flow factor.” The '795 paterequires the “flow factor” to bealculated by: (1) multiplying
all of the individual control values togetherdieate a multiplied value for each valve, and (2)
dividing each resulting multiplied value by areaage of all the multiplied values. The '085

patent’s claims contain no such restrictidecongdthe independent claims of the '085 patent



require that the system maintain an “overgjplecation rate.” This limitation is not in the
independent claims of the '795 patent, batppears in one dependent claim.

The court now turns to address the six disgutlaim terms. This discussion, below,
begins by providing the parties’qposed constructions in tablativat. The court then explains
the parties’ reasoning for their proposed consimas in the accompanyg text. And last, the

court determines the appropriatnstruction, applying the guiding peiples recited by Part | of

this Order.
A. “overall application rate”
Term Plaintiff's Construction Defendants’
Construction
overall application rate Volume of liquid agricultural | The measured total volume of
product applied per area of | liquid emitted from all of the
land valves in the system per unit
of time (measured in volume
per time)

The parties’ dispute about this term quassi whether the claim’s application rate is
measured in volume per area or volume per tiRlaintiff asserts the coushould construe this
claim as one that measures volume per areawleilendants argue ththe claim properly is
construed as measuring volume per time.

Plaintiff relies on three thing® support its argumentirst, plaintiff asserts that the
specification’s language supportsatanstruction. Plaintiff coends that the specification
explains that “the flow of the system msdependently controlled for parameters such as
application rate (gallons/acré)Doc. 69-1 at 18 (795 patent, col. 1 Il. 22—-24). But, as
defendants explain, this passagéhe specification refers tbe prior art—not the disclosed
invention of these patents. The “backgroundtiss of the specificatio begins by explaining

that “[clJommercially available independent flamd pressure control systems for dispensing



agrochemicals onto fields exist and are well documentdte prior art” Id. (795 patent, col.
1 1l. 14-16) (emphasis addedhhe specification continues:

These systems utilize a plurality of solaheictuated valves that pulse according

to a on/off ratio which determines the fldwom the group of nozzles at any given

pressure. Therefore, the pressuretttd system can be controlled for such

parameters as droplet size, systewmwflcapacity, stream dynamics, injection
penetration, etcwhile the flow of the system rsdiependently controlled for such
parameters as application rate (gallons/acre)hese systems are commercially
available for agricultural liquid applitans of pest control sprays and crop
nutrient systems.
Id. (795 patent, col. 1 ll. 16—26) (empia added). In context, phiff's quoted language refers
to prior art and the systems udsdthose earlier inventions. Theiguage is not specific to the
disclosed invention. Thus, this particular seogedoes not help the couxdnstrue the disputed
term.

Plaintiff also contends th#te specification explains thelagonship between flow rate
for the valves and overall appditon rate for the field—that,ishe system varies flow rates
(volume/time) from the valves while maintaigithe overall application rate (volume/area) of
the system. Plaintiff assertsatithe specification describes this relationship in this fashion:

In one particular embodiment, the plurality of valves can be designed to emit an

overall application rateof the liquid agricultural product based upeaslume of

the product per area of landThe controller can be configureduary the rate at

which the liquid agricultural prodiucis emitted from each valvieased upon

changing flow factorswithout changing the \erall application rate of the

agricultural product.
Id. (795 patent, col. 2 ll. 37-43) (gohasis added). But, as defendants correctly assert, this
language describes only one particular embodim8at id('795 patent, col. 2 Il. 37 (“In one
particular embodiment . ..."). And, when a specification discloses multiple embodiments—

like this one does—courts “havnterpreted claims to elkide embodiments where those

embodiments are inconsistent with unambiguanguage in the patéstspecification or



prosecution history.”Sinorgchem Co., Shandong v. Int’l Trade Comrd1il F.3d 1132, 1138
(Fed. Cir. 2007)see also Alloc, Inc. v. Int'l Trade Comm342 F.3d 1361, 1370 (Fed. Cir.
2003) (explaining that courts must examine “wleettne specification refe to a limitation only
as a part of less than allgmble embodiments or whether gpecification read as a whole
suggests that the very charaatéthe invention requires the limitation be a part of every
embodiment.”). As explained below, the spiecmbodiment that platiff references here
conflicts with other language in both the dfieation and the prosetion history. The other
language unambiguously describes the overall it rate as something based on volume per
time.

Secondplaintiff asserts that thclaim language supports dsnstruction. Plaintiff
contends that th&95 patent recites the concept of “valN@w rate” in Claim 1 and introduces
“overall application rate” irClaim 2. Claim 2 reads:

2. A system as defined in claim 1, wherein the plurality of valves amitverall

application rateof the liquid agricultural producnd wherein the controller is

configured to vary the rate at which the liquid agricultural product is emitted from

each valve based on changing flow factavghout changing the overall
application rate

Id. at 27 ('795 patent, Claim 2) (emphasis adddlnintiff asserts that the inventor combined
the two concepts into a singt&@im in the 085 patent. Claim 1 of the '085 patent reads:

1. A system for applying liqdis, the system comprising:

a plurality of individually controlled valves that are configured to emit
liquid atan overall application ratdased on volume per time; and

a controller in communication with eaohthe valves, the controller being
configured to receive a plurality of flovelated individual control values for each
valve, the controller being further cogfired to determine a flow factor for each
valve based on the individual control values,

wherein the controller isanfigured to vary the rate at which the liquid is
emitted from each valve as the flofactor for each valve changesgithout
changing the overahlipplication rate



Doc. 69-3 at 26 (Claim 1) ('085 patent, emphaddeal). Plaintiff contends that Claim 1 of the
'085 patent describes the relationship betweerivhlwe flow rate” and tk “overall application
rate,” and thus supports its propogehstruction. According to aintiff, Claim 1 shows that the
“overall application rate” i®ased on the “valve flow rate” atithat the system is configured to
vary the “valve flow rate” in a way to maintatine “overall applicatiomate.” But the plain
language of the claim doesn’t stimat. As defendants assert, ptdf’'s argument asks the court
to reach its proposed constrctibased solely on an attornegigjument—something the court
cannot do.Seege.g, Verinata Health, Inc. v. Ariosa Diagnostics, In830 F.3d 1335, 1341
(Fed. Cir. 2016) (rejecting a party’s proposetiipretation of an agreement because it had
presented no extrinsic evidenioesupport it, just attorney gument) (citation and internal
guotation marks omitted))/a. Innovation Scis., Inc. v. Samsung Elec. Co., &fdl F. App’x
503, 511 (Fed. Cir. 2015) (explaining that wigecourt construes a patent’s claim terms
“attorney arguments are not relevanttinsic or extrinsic evidence”pPhillip M. Adams &
Assocs., LLC v. Dell, IncNo. 1:05-cv-64 TS, 2008 WL 79885, at *23 (D. Utah Sept. 29,
2008) (finding that it is “insuffi@nt” for plaintiff to offer “only pure attorney argument” to
support its proposed construmtiof a claim term).

Finally, plaintiff asserts that defelants have argued to the PTO and in their Invalidity
Contentions that “overall application rate’asate expressed in volume per unit area. So,
plaintiff contends, the court should precludéetielants from making the opposite argument in
their claim construction brief he. The court disagrees. Deéants may have made certain
arguments in other proceedings, but thogeirments are specific to those particular
proceedings—not the claim construction at issue h8eeDoc. 69-8 at 15 (reciting in

defendants’ Petition fdnter Partes Revieviled with the PTO that defendants were asserting a

10



certain construction “for purposes of tiviser partesreview”); see alsdoc. 69-11 at 2
(asserting in defendants’ Invalidi§ontentions that its contentiofere not, and should not be
seen as, admissions or adoptions as to any plarticlaim scope or claim construction”). Also,
even if the court could consider defendantguanents elsewhere as some form of extrinsic
evidence supporting plaintiff’'s dla construction, such evidencecertainly “less reliable” than
the patents and their prosecution histd@illips, 415 F.3d at 1318.

In contrast, defendants’@rments assert that the cosinould adopt their proposed
construction because the plain laaga of the claims supports it. The court agrees. Defendants
assert that the claim language expresses the oapmitation rate as atebased on volume per
time in three separate places:

e “A system for applying fuid agricultural products ta field comprising[ | a
plurality of individually controlled pwe width modulated valves that are
configured to emit a liquid agricultural producteatate based on volume per time

..” Doc. 69-1 at 27 ('795 nt, Claim 1) (emphasis added).

e “A system for applying liquids, the stem comprising [ ] a plurality of
individually controlledvalves that are configured to emit liquid &t overall
application rate based on volume per time. .” Doc. 69-3 at 26 ('085 patent,
Claim 1) (emphasis added).

e “ . . the plurality of valves being configured to emit liquad an overall
application rate based on volume per titnéoc. 69-3 at 26 ('085 patent, Claim
14) (emphasis added).

Plaintiff counters, arguing #t the first two examples ddrapply here because they
discuss valve flow rate—not onadl application rate. Buhe claim language won'’t support
plaintiff's reading. The first pgsage never explains whetheisitiscussing valve flow rate,
overall application rate, or sothéng else. But the second passagambiguously states that the

“values . . . are configured to emit liquidaat overall application rate based on volume per time

...." Doc. 69-3 at 26 ('085 patent, Claim L)nfghasis added). Plairftélso can’t avoid the

11



plain and unambiguous language of Claim 14 in@8& patent. It explicitly and specifically
discloses a “method for applying liquids using arality of individually controlled valves, the
method comprising . .an overall application rate based on volume per timiel. (emphasis
added). If these particular claims are meantescribe valve flow ratéhen the inventor could
have said as much—expressly—tie claim language. But the inventor didn't. Instead, the
plain language of the '085 paitteexpressly discloses “an aadl application rate based on

volume per time.” A natural and plain readinghué language conveys the idea that the “overall
application rate” is something “based onwmk per time” and not volume per area.

Defendants also cite the specificattorsupport their proged construction.
Summarizing the invention, it provides: “The plurality of individuabntrolled valves are
configured to emit the liquid agricultural producizatate of volume per time.” Doc. 69-1 at 18
(795 patent, col. 2 Il. 7-10). Agaithis language doesn’t specify @ther it refers to valve flow
rate or overall application ratdut, in the’085 patent—a ctinuation of the '795 patent—the
inventor clarified in the claim language thag tiplurality of individuallycontrolled valves” are
configured to emit agrochemical “at an overalpbcation rate based on volume per time.” Doc.
69-3 at 26 ('085 patent, Claims 1 & 14). Rimadthe '085 patent’s claim language and the
specification together supportsfeledants’ proposed construction.

Also, defendants assert, the patent’sHikory shows that the patent’s applicant
affirmatively adopted and communicated defenslgmtoposed constructidio the Examiner to
overcome a prior art rejection. During tigphlcation process, the applicant submitted an
amendment in response to non-final PTO actidonc. 69-4 at 108-115. It amended Claim 1 to

require “a plurality of valves configured to grinquid at an overall application rate based on

12



volume per time.”ld. at 112? As defendants note, evidence of an amendment to overcome a

prior art rejection ikighly significant. See Convolve, Inc. v. Compag Computer C@p2 F.3d
1313, 1322-23 (Fed. Cir. 2016) (“In determining the sadpbke claims, we . . . pay[ ] particular
attention to the examiner’s focus in allowing ttlaims after amendmen¥hen an amendment
is made during theeexamination proceedings to overconpiar art rejection, that is a ‘highly
influential piece of prosecution history.” (quotihgitram Corp. v. NEC Corpl63 F.3d 1342,
1348 (Fed. Cir. 1998) (further citation omitted))).

Plaintiff responds to defendts’ arguments supporting tihhgiroposed construction by
asserting that one having ordinaskill in the art would understarnbat “overall gplication rate”
means the rate at which an agrochemicapgied on a volume per acre basis—and not volume
per time, as defendants assert. Plaintiff'sflprevides several “real world” examples of how
defendants’ reading conflictsithr how the technology actually works. Doc. 72 at 23—-25. But
these descriptions are simply attorney argumdmid they aren’t constent with the plain
language of the patés’ claims.

After considering the plain language of ttieims, the specifideon, and the prosecution
history, the court concludes that the iméic evidence supports defendants’ proposed
construction. The court thus adopts theingtruction and construes the term “overall
application rate” to mean: “The measured totdline of liquid emitted from all of the valves in

the system per unit of time (measured in volume per time).”

2 In plaintiff's ResponsivéMarkmanBrief, while discussing a different claim term, plaintiff

appears to concede that it amended the claims spéygificadd this limitation to the “overall application
rate.” SeeDoc. 72 at 16.

13



B. “flow related individual control value”

Term Plaintiff's Construction Defendants’
Construction
flow related individual A value that drives a change |itUnitless numbers, that, from
control value flow rate for a valve in valve to valve, are
response to a condition proportional to each other, and

affecting that valve during that correspond tparticular
operation (e.g., in a turn, in | parameters or conditions
heavy dust, behind a wheel, | existing during the applicatiof
etc....) of liquid

—

The parties dispute whether the term “flowated individual contriovalue” requires the
construction to include that the values are tless” and “proportional” to each other. The
disputed term appears in ipgndent Claim 1 for each patent:

A . . . system comprising . . . a contesllin communication with each of the

valves, the controller beingonfigured to receive . . flow related individual

control values for each valve . . ..

Doc. 69-1 at 27 ('795 patent, Claim 1); Doc. 69-3 at 26 (‘085 patent, Claim 1).

The term also appears in several dependaims to describe how the “flow related
individual control values” may compromise awr@ased or decreasegpéication rate based on
certain field conditionsSeeDoc. 69-1 at 27 ('795 patent, Cla®n(valve turn radius), Claim 12
(wheel tracks), Claim 13 (field affect such as resence of a fence or access road), Claim 14
(vehicle affect such as dust generatiomiodisturbance), Clai 17 (swath overlap)see also
Doc. 69-3 at 26 ('085 patent, Claim 6 (swath overl&paim 7 (irregular valve spacing), Claim 8
(vehicle affect, field affect, or vegetative affect)).

Plaintiff asserts that its proped construction is more consistent with the claim language

because the limiting terms “unitless” and “proportional” never appear in the independent claims.

Instead, plaintiff notes, the terms appear onlgdme dependent claintisat disclose specific

14



embodiments. Plaintiff contends that the ¢@annot read these sjifeclimitations found only
in the dependent claims into the independent claBeg e.g, Amgen Inc. v. Hoechst Marion
Roussel, In¢.314 F.3d 1313, 1326 (Fed. Cir. 2003) (“Our court has made clear that when a
patent claim does not contaircartain limitation and anotheratin does, that limitation cannot
be read into the former claim in determinigither validity or infmgement.” (citation and
internal quotation marks omittedggolab, Inc. v. Paraclipse, Inc285 F.3d 1362, 1375 (Fed.
Cir. 2002) (explaining that the doctrine of claim differentiation presumes that each claim is
different in scope and that “[t]his presumptioregpecially strong where there is a dispute over
whether a limitation found in a dendent claim should be readaran independent claim, and
that limitation is the only meaningful differenbetween the two claims(titation and internal
guotation marks omitted))See alsd>hillips, 415 F.3d at 1315 (“the presence of a dependent
claim that adds a particular limitation gives rise presumption that the limitation in question is
not present in the independent claim”).

In contrast, defendants urgestbourt to include the termignitless” and “proportional”
in its construction because, thegntend, it is more consistenitivthe specification’s language.
First, defendants point out the way the spedifices summary of invention defines this term:

The flow related individual cortdl values generally comprigaitlessvalues that

are related to a particular parameter or conditiand are based upon the amount

of the liquid agricultural product that is emitted by each valve. For a certain

condition or parameter, the flow relatadividual control values from valve to

valve are alsproportional to each other
Doc. 69-1 at 18 ('795 patent, col. 2 Il. 47-53) fdrasis added). Defendants also cite several

more aspects of the specification which regtine values to be both “unitless” and

“proportional”:

15



The flow related individual contfovalues for the valves comprismitlessvalues
that areproportionalto each other and can beskd upon any suitable parameter
or condition regarding thapplication of liqud agricultural product.

In accordance with the present disclosure,dbntroller is configured to multiply
together the flow related individual contr@lues for each valve. Each individual
unitlessvalue is then divided by an aveeagf all individua valve or nozzle
unitlessvalues to createfow factor for each valve or nozzle.

As described abovéhe flow related individual control values anmitlessvalues
inputted into the system that are useddatrol the individal valves based upon
a particular conditioor parameter.

Although the individual control values arunitless, all of the values are

proportional to each otherfor a particular conditin or parameter. More

specifically,the values are propoudnal to each othewith respect to the amount

or rate at which the liquid agriculturgroduct is dispensed from each of the

valves.
Id. at 22 ('795 patent, col. 9 Il. 17-21, 26-30l. d® Il. 16-19, 31-36 (emphasis added)).

Plaintiff responds that defendants’ citatidaghese aspects tife specification are
limited to ones that discuss only the “presgistlosure”™—and not the claimed invention. The
court agrees with plaintiff. Although the sgemtion contains the limiting language quoted
above, each of the passages refers to examnpmbodiments. And the court cannot read
particular embodiments into the claims “whhe claim language is broader than such
embodiments.”Electro Med. Sys., S.A.@ooper Life Scis., Inc34 F.3d 1048, 1054 (Fed. Cir.
1994) (“[P]articular embodimentgppearing in a specification wilbt be read into the claims
when the claim language is broader than such embodimesee"glso Andersen Corp. v. Fiber

Composites, LLCA74 F.3d 1361, 1373 (Fed. Cir. 2007) (warrtimaf courts should not “import[

] limitations from the specification into the claimissent a clear disclaimer of claim scope.”);
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Resonate Inc. v. Alteon Websystems, B8 F.3d 1360, 1364 (Fed. Cir. 2003) (explaining that
a patent’s written description “is not a substitiate nor can it be usetd rewrite, the chosen
claim language. Though understanding the claimyuage may be aided by the explanations
contained in the written descripti, it is important not to import ia a claim limitations that are
not a part of the claim.”).

Defendants rely on several cases to suppeit donstruction but they differ from the
patents at issue in this cade.those cases, tlwourts determined that the specifications
described limitations that were preseneirery embodiment of eéhinventions—not just
particular embodiments, like we have hegee Alloc, Inc. vnt’'l Trade Comm’n 342 F.3d
1361, 1369-70 (Fed. Cir. 2003) (holding that wtedhthe figures and embodiments disclosed
in the asserted patents imply” a certain requineinand the patents “do reftow or suggest any
systems” without the requirement, then thpecification read as a whole leads to the
inescapable conclusion that the claimed inwenthust include [the requirement] in every
embodiment.”)see also Medicines Co. v. Mylan, Ii853 F.3d 1296, 1304—-06 (Fed. Cir. 2017)
(explaining that the specificati@nd prosecution history describtbe “invention” (and not just
a particular embodiment) to include the limitateomd thus conveyed what the claims meant,
even if the claims did not contain limitation).

Also, the specification’s language newveandates the limitations proposed by
defendants. Instead, the specification reddbe flow related indridual control values
generallycomprise unitless values . . ..” D&@-1 at 18 (795 patent, col. 2 Il. 47-53)
(emphasis added). By using the word “gafigs’ the specificatbn contemplates other
embodiments not requiring the litations that the specification goen to describe. The court

thus refuses to read the proposedthtions into the term’s constructiolsee Script Sec. Sols.
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L.L.C. v. Amazon.com, IndJo. 2:15-CV-1030-WCB, 2016 WB959804, at *4 (E.D. Tex. July
22, 2016) (concluding that whenretgpecification used “even larslanguage” by reciting that
“the invention relates generally,” the court could not treatdhlanguage “as disclaiming the
broader claim scope suggested by tlaplanguage of the claim.”).

Defendants also rely on the pat file history to supportheir construction. Defendants
contend that the applicant digguished prior art systems bymaining to the Examiner that
“[a]s described in the present applion, the disclosed system allowpraportional flow factor
to be determined for each valve based on a variety of different control values.” Doc. 69-4 at 112
(emphasis added). By doing so, defendaatgend, the applicaacted as his own
lexicographer, requiring the court to inclutthés limitation in theterm’s constructionSee
Phillips, 415 F.3d 1316 (explaining that when the sipeation “reveal[s]a special definition
given to a claim term by the patentee that diffesen the meaning it muld otherwise possess|,]
[i]n such cases, the invemt® lexicography governs.”).

It is true: “[T]he prosedion history can often inform ghmeaning of the claim language
by demonstrating how the inventanderstood the invention and &ther the inventor limited the
invention in the course of prosecution, making ¢kaim scope narrower than it would otherwise
be.” Phillips, 415 F.3d at 1317. But, the court also shdtegect[ | prosecutin statements [that
are] too vague or ambiguous to quakiy a disavowal of claim scopeOmega Eng’g, Inc. v.
Raytek Corp.334 F.3d 1314, 1325 (Fed. Cir. 20083¢ also Storage Tech. Corp. v. Cisco Sys.,
Inc., 329 F.3d 823, 833 (Fed. Cir. 2003) (“We therefore do not consider the applicants’ statement
to be a clear and unambiguous disavowal of ckiope as required to depart from the meaning
of the term provided by the writtedescription.”). Instead, aasément made during prosecution

must clearly and unmistakably digav the scope of the claimtOmega Eng’'g334 F.3d at 1325.
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Here, plaintiff contends that defendants’ argument ignores other parts of the file history.
In particular, during prosecution of the '085 patéhé examiner initiallyejected the claims
because another patent—held by McQuinn-s¢tises a system and method for applying
liquids comprising a plurality ahdividually controlled valves... as to the individual control
values and flow factors see ctB, line 7 through col. 20, line3.” Doc. 69-4 at 100. The cited
portion of the McQuinn patent never dses unitless, proportional valueSeeDoc. 69-6 at
26-27. So, plaintiff contends, the examiner usti®d the applicantstd had not limited
“individual control vales” to unitless or mportional values.

Then, in the applicant’s response to thaufxer’s rejection, idistinguished McQuinn
from the independent claims of the '085 paiieecause McQuinn nevdisclosed a system
involving individual flow rates tht vary without changing the onadl application rate of the
system. Doc. 69-4 at 113. Instead, McQuappeared to disclose a system where “the
individual flow rates are variesblely as a function of the pretrmined conditions of the field
locations of each respective spray nozzle, which only allows for the system to achieve local
spraying objectives.’ld. Thus, the applicant distinguishbdtween the two systems because
“the overall application rate of McQuinn’s systevill vary significantly as the individual flow
rates of the nozzles are varied to@omodate changing field conditionsld. When
distinguishing between the two systems in th&hfan, the applicant nevasserted that the '085
patent’s claims differed from McQueen becatisiksclosed “unitles” and “proportional”
limitations to the individual control value. Theurt thus refuses torfdl that the applicant’s
single reference to “proportional” in this onatpaf the prosecution kiory amounts to a “clear
and unmistakable” disavowal of the scope ef¢haims that are dikised both by the plain

language of the '085 patent$aims and its specificatiorOmega Eng’'g334 F.3d at 1325ee
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also Ventana Med. Sys., Inc. v. Biogenex Labs., 478 F.3d 1173, 1182-83 (Fed. Cir. 2006)
(refusing to find that the patentee’s statementh@nprosecution histotimited the claim scope
where “the inventors did not rebn [the disputed term] as astinction between the claims at
issue in this case and the priot’and “[ijnstead, in response tejections over the prior art, the
inventors limited their arguments to [another fiimT of the claimed inventions].”).

In sum, the court concludes that theimdic evidence will not support defendants’
narrower construction of the terninstead, the court concludimt the patents’ claims and
specification support plaintiff's proposed construction—with one exception. As defendants
argue, plaintiff's use of “etc.” doesn't provideprecise definition of what the term mednshe
court is concerned that leavitiye word in the definition of th term would broaden the term
beyond the examples specifically provided for btepts. The court thusmits “etc.” from the
proposed construction. And, it conges the term “flow related dividual control value” to
mean “a value that drives a change in flow fatea valve in responge a condition affecting

that valve during operation (e.g., in artuin heavy dust, behind a wheel).”

3 The court does not have the same concerns about the wsg.oPlaintiff's proposed

construction uses that term to provide examples of the various conditions that may affect the value while
operating—the listed examples are described both in the claims and the specification.
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C. “flow factor”
Term Plaintiff’s Construction Defendants’
Construction
flow factor A factor based on individual | The result of: (1) multiplying

control values that dictates th
rate at which liquid is emitted

el of the individual control
values together to create a

multiplied value for each
valve, and then (2) dividing
each resulting multiplied value
by an average of all the
multiplied values

The parties’ dispute aboutishterm involves whether 6w factor” must include a
specific algorithm for calculating the flow factoRefendants assert thejproper construction of
the terms requires the algorithnirelusion. Plaintiff disagrees.

The claim language of the '795 patent reads:

1. A system for applying agriculturproducts to a field comprising:

a plurality of individually controlleghulse width modulated valves that are
configured to emit a liquid agriculturproduct at a rate based on volume per
time;

a controller in communication with eaohthe valves, the controller being
configured to receive multiple flow related individual control values for each
valve, the controller being configured to miply the individual control values
together for each valve to create a muigd value and to divide each resulting
multiplied value by an average of all the tiplled values to create a flow factor
for each valveand

wherein the controller controls the rate at which the liquid agricultural
product is emitted from each valve basedthe calculated flow factor for each
valve.

Doc. 69-1 at 27 ('795 pater@laim 1) (emphasis addedge also idat 28 ('795 patent, Claim
40). As emphasized in the quotation abovein€lhof the '795 patent includes a specific
algorithm for determining the flow factor. Def#ants urge the couid construe the claim

consistent with the algorithesed in the claim language.
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But the '085 patent does not contain similargaage. It reads, ired: “the controller
being further configured to determine a flow tadior each valve based on the individual control
values . ...” Doc. 69-3 at 26 ('085 patent, Claimskkg also id('085 patent, Claim 14).
Plaintiff thus asserts that the intrinsic retdemonstrates specifically that the patentee
affirmatively omitted the specific algorithmoim the’085 patent’s claims, and thereby
established that this terdoes not include the limitation of an algorithm.

Defendants respond that the specificationsath patents requireetcourt to construe
the term as one includingedtalgorithm. The summary tife invention portion of the
specification explains:

In accordance with the present disclosdahe multiple individual control values

can be multiplied together to create a multiplied value for each valve. The

multiplied value can then be divided by average of all the multiplied values to
create a flow factor for each valve. Thmntroller is configuredo control the rate

at which the liquid agricultural produig emitted from each valve based upon the
calculated flow factor for each valve.

Doc. 69-1 at 18 ('795 patent, col. 2 Il. 19-26); D8@-3 at 17 ('085 patent, col. 2 Il. 23-27). A
few columns later, the specificatiagain describes the flow factor:

In accordance with the present disclosure,dbntroller is configured to multiply
together the flow related individual contr@lues for each valve. Each individual
unitless value is then divided by theesage of all indiwual valve or nozzle
unitless values to create a flow factor &ach valve or nozzle. The flow factor
for each valve or nozzle can then be multiplied by a corporate pulse width
modulation duty cycle percema to achieve an unequdiktribution of individual
nozzle or valve flows that togetheremst the traditional corporate flow and
pressure objectives.

Doc. 69-1at 22 ('795 patent, col. 9 Il. 26—-35); Doc. 8%t 21 ('085 patent, col. 9 Il. 26—-35).
Also, Figure 1 illustrates the flow factor, laser described in the specification:
As shown in FIG. 1, the multiplied valwé the individual control values for each

valve is then multiplied by #hcount of actual values and then divided by the sum
of actual values. In other words, the multiplied value for each valve is divided by
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the average control value for all the valveghis resulting number represents a
flow factor for each valve.

Doc. 69-1 at 22 ('795 patent, cdl0 Il. 62—67); Doc. 69-3 at 21085 patent, col. 10 ll. 62—-67).

Defendants assert that the '795 patenténellanguage and the specifications for both
patents establish that the applicant actedsswin lexicographer, expressly defining “flow
factor” as a term that includes the algorithmaitiff claims that defendants are wrong for three
reasons.

First, plaintiff argues that portions of the spedifiion (the ones defielants rely on) just
describe particular embodiments, not the ldsed invention. The court agrees. Each
description in the spedtfation refers to the “present dissure”—not the claimed invention.
Thus, the cases defendants rely oruggpert their argument are inapposite heBeeAlloc, Inc,
342 F.3d at 1369-70 (holding that when “all figeires and embodiments disclosed in the
asserted patents imply” a certain requirenaamt the patents “do not show or suggest any
systems” without the requirement, then thpecification read as a whole leads to the
inescapable conclusion that the claimed inwenthust include [the requirement] in every
embodiment.”)see also Amazin’ Raisins Int’l,dnv. Ocean Spray Cranberries, In806 F.

App’x 553, 557 (Fed. Cir. 2008) (holding thaetbpecification “announce[d] the scope of the
detailed description of the invention and precdfa(l other discussion of any embodiments or
examples” and thus the court read the limitatida the claim, but noting that the case differed
from other cases where courts decline to imfpmitations into a claim when the specification
provides “varying definitions and usage for therdaerms at issue”). Unlike those cases, the
specification here discusses the algorithrthancontext of an exemplary embodiment—and does

not impose a limitation that the court stuead into every embodiment.

23



Plaintiff also contendthe court cannot read limitatiofi®m an embodiment in the
specification “into the claims absent a clear intlarain the intrinsic record that the patentee
intended the claims to be so limited3E Lighting Sols., LLC v. AgiLight, In¢Z50 F.3d 1304,
1309 (Fed. Cir. 2014}%ee also Thorner v. Sony Computer Entm’t Am.,l889 F.3d 1362, 1366
(Fed. Cir. 2012) (“Itis . . . not enough thlaé only embodiments, or all of the embodiments,
contain a particular limitation. We do not read limitations ftbmspecification into claims; we
do not redefine words.”). Herplaintiff argues, the intrinsic record expressly shows that the
applicant intended the opposité-e that the applicant neverténded to import the limitations
from the embodiment into the claim languadéat is evident by the applicant’s express
decision to exclude the algonithfrom the '085 patent.

Secondplaintiff argues, the applicant hereveeacted as a lexicographer because the
applicant never defined “flow factor” as it dichen defining other patent terms. Plaintiff
contends that the applicant adeghta specific format for definirtgrms in the patent. Plaintiff
provides three examples where the applicantesgby defined terms in the ‘075 patent using
unambiguous language. Those terms are: (iy“dycle percentage” (where the applicant
recited: “The term duty cycle peentage of the pulsating valisedefinedas the percentage of
time the valve is open divided by the total operation time[,]” Doc. 69-1 at 21 ('795 patent, col. 7
Il. 64—66) (emphasis added)); (2igfuid agricultural product” (wherthe applicantecited: “As
used herein, a ‘liquidgricultural productincludessolutions, emulsions, dispersions,
suspensions, and the like[jff. at 18 (795 patent, col. 2 Il. 6-7) (emgimadded)); and
(3) “select” (where the applicarecited: “The term ‘selects used to describeser configured
flow distributions for such benefits as extra rate on fence rows (to control weeds, etc.), extra

rates over wheel tracks, extra rates on maldemale plant rows, etc., where the rate
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distribution is constanwithin a boom swath[,]7d. at 20 ('795 patent, col. 6 Il. 33—-36) (emphasis
added)).

In contrast, plaintiff argues, the applicamtluded no similar language to define “flow
factor” in such a clear and unambiguous wape passages from the specification refer only to
exemplary embodiments. And the language in the 075 patent’s Claim 1—it included the
algorithm—differs from the specific language usdten the applicant wanted to define a term,
i.e., by stating that a term is “de&d” or “includes” or “is used to describe.” The Federal Circuit
instructs that courts should nminclude that a patentee has ddis its own lexicographer when
a purportedly defined term “depaftem [the] format” the patentee e to describe other terms.
Medicines Co. v. Mylan, Inc853 F.3d 1296, 1306 (Fed. Cir. 2017). This is so because such a
departure “lacks the clear expsam of intent necessary fordlpatentee to act as its own
lexicographer.”ld.; see also Abbott Labs. v. Andrx Pharms.,, 1423 F.3d 1196, 1210-11 (Fed.
Cir. 2007) (holding that the distticourt erred by finding thatehpatentee had acted as its own
lexicographer because the patent “unambiguguslyides definitions of other claim terms” but
“[i]n contrast,” never “unambiguously signif[ies]ahthe description provided [for the disputed
term] is definitional”). The court agrees. The patents here “lack the clear expression of intent
necessary” to find that the applicant acted @swtn lexicographer to fiee “flow factor.”
Medicines 853 F.3d at 1306. Defendants’ argumeat the patentee here acted as its own
lexicographer do not persuade the court.

Also, and as plaintiff illustrates, the specification describes the algorithm in optional
terms—not mandatory ones. The specificateathes that “the multiple individual control
valuescan bemultiplied together,” and the “multiplied valewan then be dividely an average

of all the multiplied values to eate a flow factor for each valve.” Doc. 69-1 at 18 ('795 patent,
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col. 2 1l. 19-23) (emphasis added); Doc. 68:37 (‘085 patent, col. 2 Il. 23—-27) (emphasis
added). The specification also providéShe flow factor fa each valve or nozzlean then be
multiplied by a corporate pulse width modulationydeycle percentage . . ..” Doc. 69-1 at 22
(795 patent, col. 9 Il. 31-33) (emphasis addé&c. 69-3 at 21 ('085 patent, col. 9 Il. 31-33)
(emphasis added). Use of such permissive laggyaaggests that the dippnt never intended to
require this limitation.SeeE-Pass Techs., Inc. v. 3Com Coip43 F.3d 1364, 1369 (Fed. Cir.
2003) (concluding that use of the word “normakyiggested “a preferred aspect of the invention
subject to variability rather than a precise definitiaee also Alloc342 F.3d at 1378 (Schall, J.,
dissenting) (“‘Can’ and ‘may’ are commonly useyl patentees to show that a limitation is
permissive.”).

Third, plaintiff argues that the applicant nevetended for the algorithm to define flow
factor because the applicant explicitly took tlasiguage out of the claims in the '085 patent.
Indeed, several Federal Circuit cases have aded that, if a patentee broadens claims in a
continuation patent by omitting claim limitations from the parent patent, courts should not
reinsert those limitations intoefrcontinuation patent’s claim&ee Home Diagnostics, Inc. v.
LifeScan, Ing.381 F.3d 1352, 1353-58 (Fed. Cir. 2004) (holding that progression of claim
language showed that the paterifm&posefully sought” a claim brdar in scope than its earlier
one and “[a]bsent a clear disavowal or contdeifinition in the specifid@on or the prosecution
history, the patentee is entitled t@thull scope of its claim language9ee also Arlington
Indus., Inc. v. Bridgeport Fittings, In632 F.3d 1246, 1254 (Fed. Cir. 2011) (“importing a.. . .
limitation improperly discounts fstantive differences between the claims [and] [s]uch
differences can be a useful daiin understanding the meanimigparticular claim terms”

(citation and internal quotation marks omitted®hzo Biochem, Inc. v. Applera Carp99 F.3d
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1325, 1333 (Fed. Cir. 2010) (holding that the disttburt erred by construing a disputed claim
term to include a limitation that appearedearlier generations of the patent but not the
continuation patent)Enzo Biochenexplained the court’s reasoningiThe applicants knew how
to claim [the limitation] as they did in thedrlier generation patents], but specifically omitted
that language from the claims of the [continuation] patent. We therefore modify the construction
of this limitation with regard to the [continuati] patent to [exclude the limitation that the
district court improperly had ingtled in its construction].’'Enzo Biochenb99 F.3d at 1333.

As plaintiff observes, defendants haed no case where a patentee removed a
limitation from a continuation patent only to have the court reinsert the limitation in its
construction of the term. The cotwas found no such cases either.

Also, defendants argue that plaintiff cannot rely on the dactirclaim differentiation to
avoid reading the algorithm into the disputetiitdecause, they contend, claim differentiation
yields to clear disclosures inetlspecification. “The doctrine ofaim differentiation is ‘based on
the common sense notion that different words oagds used in separate claims are presumed to
indicate that the claims hadédferent meanings and scope.Starhome GmbH v. AT&T Mobility
LLC, 743 F.3d 849, 857-58 (Fed. Cir. 2014) (quottaglin Tech. Inc. v. Surgical Dynamics,
Inc., 177 F.3d 968, 971-72 (Fed. Cir. 1999)). “The doctrine is not a hard and fast rule, but
instead a rule of thumb that does not tputime clear import of the specificationld. at 858
(citation and internal quotation marks omitted). In the cases defendants cite, the doctrine of
claim differentiation did not “trump the clear port of the specification” because, the courts
concluded, the specification described jmse embodiment including the limitatioid. So,
even though the language of certelaims differed, the courts construed the terms as ones

including limitations described in the specitioam because those limitations applied to every
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embodiment of the inventiorSee e.g, Lydall Thermal/Acoustical, Ina.. Federal-Mogul Corp.
344 F. App’x 607, 613-14 (Fed. Cir. 2009) (concluding that the specification disclosed a single
embodiment of the invention and that clairffatientiation could notx@and the scope of the
claim when the written desption supported the more narraenstruction of the disputed
term);see also ICU Med., Inc. v. Alaris Med. Sys.,,IB68 F.3d 1368, 1375-76 (Fed. Cir. 2009)
(refusing to apply claim differentiation to excluadimitation from a disputed term because the
specification “never suggest[ed]” thaetkerm would not include the limitatiorgpn-Net LP v.
Flagstar Bancorp653 F.3d 1314, 1323 (Fed. Cir. 2011) (hotdihat claim differentiation did

not apply to exclude a limitation from consttion of a claim term because “the written
description define[d] the invemin” in a particular way andhtis rendered improper importing the
limitation from the specification intthe claim term). As already discussed, that’s not the case
here. The specification describes only exenypdembodiments, and thus the court declines to
read the algorithm limitation into the disputed term.

Defendants next argue that the proseculiistory supports a construction of “flow
factor” that includes the algorithnDefendants direct the coda passages in the prosecution
history where the applicant described flaetor by using the mathematical formutseeDoc.

69-7 at 7-8see alsdoc. 69-4 at 112-114. Defendants asset the algorithm was critical to
the Examiner’s decision to allow the pateatause including the algorithm differentiated the
invention from the prior art—the McQun patent. The court disagrees.

When the applicant applied for the '085 paje¢he applicant reaved the algorithm from
the claims of this continuation f@at. So, “[t]he patentee’s wheopoint in filing the application
that resulted in the [continuation paflewas to secure broader claimsAtvanced

Cardiovascular Sys., Inc. v. Medtronic, In265 F.3d 1294, 1306 (Fed. Cir. 2001). Here, the
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Examiner initially rejected the gpcation because McQuinn’s patdrdad disclosed flow factors.
Doc. 69-4 at 100. Indeed, the Examiner recitedsipecific lines from the McQuinn patent that
made this disclosurdd. Plaintiff argues that the absme of a specific algorithm in the
McQuinn patent shows that the Examiner nihaste understood that tH#85 patent application
also did not restrict thterm “flow factor” toa specific algorithmSee In re Jung37 F.3d

1356, 1362 (Fed. Cir. 2011) (finding that the exsn“clearly conveyed his understanding that
[the applicant’s invention] was broad enouglet@ompass [prior art]” when the examiner
provided “the specific column and line citeghe prior art referencehus “put[ting] any
reasonable applicant on notice of gx@miner’s rejection”).

In its response to the Examar’s rejection, the apmant never contested whether
McQuinn discloses a “flow factdr Instead, as discussed alothe applicant distinguished
McQuinn from the independent claims of tA85 patent by amending Claim 1 to include a
limitation bearing on the term “overalpplication rate.” Doc. 69-4 at 118ee also suprp. 12—
13. The applicant never made any similaeadments to the terfflow factor.” The
prosecution history thus showstlthe applicant’s attention was called to the examiner’s
interpretation of” the term, and “also that tiqgplicant was invited to correct the examiner’s
interpretation—an invitation thapplicant did not acceptFuji Photo Film Co., Ltd. v. Int’l
Trade Comm’n386 F.3d 1095, 1100 (Fed. Cir. 2004). Seeh#&he applicant’s failure to
correct the examiner’s charactiion” of “flow factor’ as a term that McQuinn also discloses
“support[s] the inference” thdlhe applicant’s #nce in response to the examiner’s
understanding of that term “was not inadvertemdl”

Finally, defendants assert th@sintiff's proposed constrtion renders it invalid for

indefiniteness under 35 U.S.C. § 11PA] patent is invalid for ndefiniteness if its claims, read
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in light of the specification delineating the patteand the prosecution history, fail to inform,
with reasonable certainty, those skilledhe art about the scope of the inventioMautilus,
Inc. v. Biosig Instruments, Incdl34 S. Ct. 2120, 2124 (2014). “Aach will be found indefinite
only if it ‘is insolubly ambiguous, and no nawimg construction can properly be adopted.”
PureChoice, Inc. vHoneywell Int’l, Inc, 333 F. App’x 544, 548 (Fed. Cir. 2009) (quoting
Exxon Research & Eng’g Co. v. United Staf8b F.3d 1371, 1375 (Fed. Cir. 2001)). But
“several well-settled principles tend tosdburage rulings omdefiniteness at thlarkman

stage.” Uretek Holdings, Inc. v. YD W. Coast Homes,,IN@. 8:15-CV-472-T-36JSS, 2016

WL 3021880, at *3 (M.D. Fla. May 26, 2016) (quoti@&B-Sys. Int’l, Inc. v. SAP Am., InNo.
10-2156, 2011 WL 3240838, at *17 (E.D. Pa. July 28, 201Birst, the burden of proof is

higher for establishing indefiteness than for determing a term’s construction.Id. “Second,

the legal standard for evaluating indefinitenestifferent than [the standard] for determining a
term’s construction.”ld. “These differences arise from the fact that ‘unlikdarkman

proceeding that gives meaning to patent claims, indefiniteness invalidates the claims entirely.”
Id. (quotingCBS-Sys.2011 WL 3240838, at *18). And, tike@deral Circuit has cautioned, it
“certainly [has] not endorsed a regime in whichdity analysis is a regular component of claim
construction.” Phillips, 415 F.3d at 1327.

These principles often lead ctaito “decline[ ] to makenvalidity determinations at the
claim construction stage.Uretek 2016 WL 3021880, at *3 (colleayy cases). Instead, courts
have reasoned, “[I]t would be more appropriatd kbgical to defer the full consideration of any
potential indefiniteness challenge to the sunymadgment stage, after all fact and expert

discovery has been completedd.; see also Intergraph Hardware Techs. Co. v. Toshiba Corp.

508 F. Supp. 2d 752, 773 n.3 (N.D. Cal. 2007) (“[Tindgfiniteness argument is inappropriate
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at the claim construction stage.”). Thus, &t ¢kaim construction stage, courts will consider
“indefiniteness arguments ‘to determine only whetheh claims are amenable to construction
and, if so, what construction @&ppropriate for the claimed d@nguous terms in light of the
present intrinsic and extrinsic evidence providedJtetek 2016 WL 3021880, at *3 (quoting
CSB-System Int’R011 WL 3240838, at *18). Herthe court finds that the disputed term is
amenable to construction using the availablensic and extrinsic evidence. The court thus
declines at this stage of the litigation to ddes whether the courtsonstruction renders the
claim indefinite. The cour$’ construction conclusion doest foreclose defendants from
asserting invalidity challengess®d on indefiniteness at someelastage in the proceedin§ee
Uretek 2016 WL 3021880, at *3 (refusing tole on indefiniteness at tiarkmanstage but
preserving defendants’ ability to assert saahallenge at the sumnggudgment stagekee
also CSB-System Int2011 WL 3240838, at *18 (same).

The court thus adopts plaintiéfproposed construction to defitee term “flow factor.”
The court agrees with plaintiff that its proposeehstruction more faithlly tracks the language
of the claims and is supported by the spedificaand the prosecution history. The intrinsic
evidence shows that the “flow fact is: (1) a factor, (2) baseon individual control values,
(3) that dictates the rate at which liquid is emitted.

The claims disclose a system comprising arotlet that is configured to receive “flow
related individual control values for each valtieat “create a flow factor for each valve” that
“varlies] the rate at which the liquids agritual product is emitted from each valve based on
changing flow factors . . . .” Do69-1 at 27 ('795 patent, Claim Bee alsdoc. 69-3 at 26
(085 patent, Claim 1) (disclosirgcontroller that is configuretd determine “flow factor for

each valve based on the individual control valdbkat “vary the rate at which the liquid is
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emitted from each valve as the flow factor for each valve changes . . ..”). The specification
describes “flow factor” in a fashion that resensitliee way the claims desloe this term. It
discloses a controller that receives multiple individual control values for each valve used “to
create a flow factor for each valve” and onattitontrol[s] the rate at which the liquid
agricultural product is emitted from each vabased upon the calculated flow factor for each
valve.” Doc. 69-1 at 18 ('795 patent, col. 2. ll. 11-26); Doc. 69-3 at 17 ('085 patent, col. 2 II.
15-30).

Finally, the prosecution histonf the '085 patent shows thiite applicant explained as
much:

The controller is configured to receiwve plurality of flow related individual

control values for each valve arfihsed on the control s, determine a flow

factor for each valve Moreover, the controlias also configuredo vary the rate

at which the liquid is emitted from eachlwa as the flow factor for each valve

changeswithout changing the ovall application rate.
Doc. 69-4 at 112 (emphasis added).

All of this intrinsic evidenceupports plaintiff’'s proposed construction of the term. The

court thus construes the ternhotfs factor” to mean: “A faar based on individual control

values that dictates the rattwhich liquid is emitted.”
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D. *“a controller in communication with each of the valves”

Term Plaintiff's Construction Defendants’
Construction
a controller in A device or group of devices| A single controller that
communication with each of | in communication with each | calculates and communicates
the valves of the valves all of the valves their
individual (normalized) duty
cycles

The parties dispute whether the term “a oalfgr in communication with each of the
valves” discloses a single contralieersus a single or multipl®@otrollers. The parties also
disagree whether the constrectimust identify what the contter communicates. The court
addresses each argument separately, below.

1. Should the court construe the term as one including a
“group of devices” or just a “single controller?

Defendants argue that the plémguage of the '085 patent#aims make clear that the
patentee identified only a single conlieo because the claims repedyeafer to the controller in
the singular, consistently ing a definite article,the controller.” Defendant cites several such
examples from the claim language:

[A] controller in communicatin with each of the valveshe controller being

configured to receive a plurality of flow related control values for each \ihlee,

controller being further configured to deteime a flow factor for each valve
based on the individual control values, wher#iia controlleris configured to

vary the rate at which the liquid is emitted from each valve as the flow factor for

each valve changes without changihg overall application rate.
Doc. 69-3 at 26 (085 pater@laim 1) (emphasis added).

[T]he controller being configured to deternenthe normalized duty cycle

percentage for each valve based on the fawtor for each valve and a corporate

duty cycle percentage.

Id. (085 patent, Claim 2) (emphasis added).
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[T]he controlleris configured to closene of the plurality of’alves when at least
one of the individual control valudsr such valve is equal to zero.

Id. (085 patent, Claim 4) (emphasis added).

[T]he controller being configured to control aedst one of the plurality of pulse
width modulated valves in conjunoti with a non-pulsating valve.

Id. (085 patent, Claim 11) (emphasis added).

The system of Claim 1, further comprnigi a rate controller and a flow sensor

communicatively coupled tthe controller wherein a flow signal transmitted by

the flow sensor is modified bthe controller based on the flow factors, the

modified flow signal being transmitted tbe rate controller in order to maintain

the overall application rate.

Id. (085 patent, Claim 13) (emphasis added).

The '795 patent’s claim language is simildrrefers to the controller by using the
definite article “the.” Doc. 69-1 &7-28 ('795 patent, Claims 1-7, 23, 26, 31, 33—-34, 36, 38—
39).

The specification also describes the congirodls one single desg, again using the
singular article—"the.”SeeDoc. 69-1 at 18 ('795 patent, c@.ll. 11-13) (“The system further
includes a controller in communigan with each of the valveslT'he controlleris configured to
receive multiple flow related individual contnealues for each valve.” (emphasis addes@e
also id.('795 patent, col. 2 ll. 24—-26) The controlleris configured to control the rate at which
the liquid agricultural product is emitted fragach valve based upon the calculated flow factor
for each valve.” (emphasis addedd);at 19 (795 patent, col. 3 Il. 46—47Xlfe controller
calculates a duty cycle percentage for each valve.” (emphasis addeat)24 (795 patent, col.

13 Il. 65-67) (“In this regardhe controllercan continuously calculate flow factors for each

valve during the process.” (emphasis addad)jat 3 (795 patentbstract) (“the overall system
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flow control performed byhe commercial rate controllér(emphasis added)id at 8 ('795
patent, Fig. 4) (showing or@ntroller, element 20).

Plaintiff responds, arguing thdefendants’ proposed consttion conflicts with four
things: (1) the preferred embodiment, (2) the prosecution history, (Biitlieart, and (4) a
definition taken from a relew technical dictionaryFirst, plaintiff recites part of the
specification that discloses an embodiment infdssion: “The individubvalves or nozzles are
in communication with a corresponding valve cohimodule. In the embodiment illustrated, a
single valve control moduleay be in communication with up to nine different valv&c. 69-
1 at 25 ('795 patent, col. 15 Il. 33—-37) (emphasided). In this embodiment, the valve control
modules “control individual nozelor valve pulses”—which, pldiff explains, is the rate at
which liquid agricultural product is emitted from each valia.('795 patent, col. 15 Il. 31-33).
Plaintiff asserts that this langgevdiscloses a preferred embodirnthat includes a controller
consisting of multiple modules acting together &snational unit. Plainff thus contends that
the court should not construe the ternexalude this preferred embodiment.

Defendants respond to plaintiff's pitch, notitngit the embodimemtisclosed is not the
preferred embodiment, and thus toairt need not construe the claim to cover just an exemplary
embodiment. Indeed, the specification nedentifies this embodient—one that isn’'t
described until the 15th column of theesfication—as the “preferred embodimenCf. On-
Line Techs., Inc. \Bodenseewerk Perkin-EIme386 F.3d 1133, 1138 (Fed. Cir. 2004) (noting
that the specification specifidplreferred to the “preferred emboaent”). But, even ifitis a
preferred embodiment, the court @gs with defendants that the mpestation used by plaintiff’s
argument never discloses multiple devices functioning together as the claimed controller. The

patents identify the controller as element 20 guFe 4. Doc. 69-1 at 8 ('795 patent); Doc. 69-3
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at 7 ('085 patent). The patealso identifies other devicesralve control modules—Ilabeled
element 23 in Figure 4. Doc. 69-1 at 8 ("795 patdddc. 69-3 at 7 (‘085 patent). The valve
control modules are not the same thing as tiéraller. The patents do not teach that they
perform the tasks of a controller such as rangiindividual flow relded values, using those
values to calculate flow factorsr varying flow rates based ¢ime calculated flow factors.
Instead, the patents just describat the valve control modules relay signals from the controller
to the valves. Doc. 69-1 at 25 ('795 patent, &6lll. 31-37, col. 15 |. 50—col. 16 I. 49); Doc.
69-3 at 24 ('085 patent, col. 15 Il. 31-37, col.l189—col. 16 I. 48). Because these devices
perform different functions than the controllers and the patentsfiddrem as devices separate
from the controller, the court declines nclude that this embodiment discloses multiple
controllers.

Secondplaintiff asserts that éhprosecution history supporsnstruing “controller” to
include multiple devices. Plaintiff again redien the Examiner’s initial rejection of the
application based on prior art—tMeQuinn patent. Plaintiff contels that the McQuinn patent
discloses a multi-module controller and thatExaminer understood the applicant’s disclosed
invention to do the same—thus, providing onéhef reasons for the rejection. Because the
applicant never amended the claitosddress this similarity beeen its invention and the prior
art, plaintiff contends, the caumust conclude that the Exareinand the applicant understood
the disclosed invention included a controller caimggsof multiple devices. The court disagrees.

Although the Examiner identified both the 'Ogatent applicationraed McQuinn’s patent
to disclose a controller, Doc. 69-4 at 10t controller described by McQuinn differs
significantly from the one described in the pageattissue here. The McQuinn patent’s claims

disclose a “control system” that communicates with each nozzle and a positioning system to
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control application rates. Doc. 69-62& (McQuinn, Claims 1-5). And the McQuinn
specification describes a “control system” wathost computer, keyboard, monitor, and multiple
independent nodes that are capable of twp-@eemmunication between the host computer and
the respective noddd. at 22 (McQuinn, col. 10 Il. 7-17). bontrast here, the patents just
describe a single “controller.” These stark differences make it unlikely that the Examiner was
equating the two controllers as both consisting of multiple devices. Instead, it appears the
Examiner merely was noting thadth inventions disclosed a coriten that controkd individual
nozzle flow.

Also, during prosecution of the '085 patetfte applicant amendehe claim language
that described the controller. The applicant gear'wherein the controller is configured to
controlthe rate at which the liquid is emitted”“t@herein the controller is configured t@ary
the rate at which the liquid is emitted.” D&Q-4 at 109. As defendants assert, the patents
describe how the invention varied its outpdhe process involvedne, single controller
receiving the flow related individdi control values, determined a\l factor for each valve, and
used that flow factor to vary the rate of puitt for each nozzle. The patents identify no other
devices that perform this function. Thus, thart@oncludes, the prosaiton history does not
support a construction that the “controllegin consist of multiple devices.

Third, plaintiff asserts that prior art citedtine patents demonstrates that multi-module
controllers were standard in tpdor art. The Federal Circuitegegnizes that “prior art can often
help to demonstrate how a disputed t&smsed by those skilled in the arVitronic Corp. v.
Conceptronic, In¢.90 F.3d 1576, 1584 (Fed. Cir. 1996). B @ircuit also has cautioned that
“reliance on such evidence is ugessary, and indeed improper,emithe disputed terms can be

understood from a careful readiof the public record.’ld. (citation omitted). “Nor may it be
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used to vary claim terms from how they are nkedi, even implicitly, in the specification or file
history.” Id. Here, the court need not consider evidence of prior art because the court can
understand the meaning of the disputed teomfthe claims, specification, and prosecution
history. And the prior art provides no reasonaoy the term “controller” from how the patents
themselves define that term.

Finally, plaintiff relies on a technical diohary to support its construction of
“controller.” Plaintiff cites alictionary that defines “contlier” as “a device or group of
devices” and “a functionalnit.” Although a dictionary “can beaseful in claim construction,” it
still amounts to “extrinsic evidert that is considered “less sidioant than the itrinsic record
in determining the legally operative meaning of claim langua@éitlips, 415 F.3d at 1317-18
(citations and internal quotation marks omittednd, the Federal Circuit has instructed, courts
should not resort to dictionadefinitions to define claim terms when the intrinsic evidence
provides the meaning clearlyhillips, 415 F.3d at 1319-24ge also W.E. Hall Co., Inc. v.
Atlanta Corrugating, LLC370 F.3d 1343, 1350 (Fed. Cir. 2004\iile dictionaries may be
used to ascertain the plain and ordinary meanirgairh terms, the intrinsic record is used to
resolve ambiguity in claim language or, wheris itlear, trump ingnsistent dictionary
definitions.” (citation omitted)). Because the dotan discern the meaning of the term from the
intrinsic evidence, it declines tmnsider the dictionary’s deition to arrive at a different
construction.

In sum, the court concludes that defemdaconstruction of “a controller in
communication with each of the valves” moresdly aligns with the plain language of the
claims and the specification. Both refer teirrgle “controller,” ugg the article “the”

throughout. See Convolve, Inc. v. Compaq Computer C@p2 F.3d 1313, 1322-23 (Fed. Cir.
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2016) (concluding that a claim usittfpe definite article ‘the’ taefer to the ‘processor’ . . .
supports a conclusion that . . . the claims . quire the user to interface to work with a single

processor to perform all of theaited steps”). As defendants argue, if the patentee had wanted

to define the “controller” as consisting of multiple devices, then the patentee easily could have

said so in the patents’ claims and the speaifon. But the patenteeddi't. The court adopts
defendants’ proposed constructiosofar that it defines “a camtller in communication with
each of the valves” as ‘&ngle controller.”

2. Should the court construe the term to include the function
of the controller?

The next facet of the dispute for thisrteturns on the content communicated by the
controller. Defendants contendattplaintiff's proposed constrtion falls short because it never
identifies what the controller communicates. féelants direct the court to the claim language
and the specification to show that the controlléuisction is to calculatand send each valve its
individual/normalized duty cycle. D0o69-1 at 18 ('795 patent, col. 2 Il. 40-48); at 27 ('795
patent, Claim 1).

Plaintiff asserts that no reason exists toudel the functionality. Rintiff contends that
the claims themselves already explain tnection of the controller and that adding the
functionality gloss to the consittion will make the construction more confusing. Plaintiff cites
a case where a court concluded that constihi@germ “enable controller” to include the
controller’s functionality wasboth confusing and unnecessabgcause the claim limitations
“already defined . . . the remainder of the claim limitatiobunareye, Inc. v. Indep. Witness,
Inc., No. 9:05-cv-188, 2006 WL 2854490, at *6 (E.DxTOct. 3, 2006). The court in that case
thusfound no reason to import the functionality ifiations “into the construction of ‘enable

controller’ itself.” Id.
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But Lunareyediffers from this case’s claim construction disputeLunareye the court
was construing the term “enable controller’—eain and not a subject-verb-object combination.
The term did not include any functionality. Bhdre, the disputed term already includes the
controller’s function. The paes have asked the courtdonstrue, “a controller in
communication with each of the valves.” 8we court must construe the meaning of that
functionality—i.e., “in communication with the valves.” Ehcourt agrees witlefendants that
the claims and specification describe thidtion of the controlieas calculating and
communicating the individual (norized) duty cycles to each tie valves. The court thus
adopts defendants’ proposed condionc But it adds one word the construction to make the
construction more clear. It inserts the word “to’explain that the cordller communicates “to”
the valves their individalized (normalized) duty cycles. Theurt thus construes the term “a
controller in communication witeach of the valves” to mean: “A single controller that

calculates and communicates tbadlthe valves their individal (normalized) duty cycles.”
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E. “corporate duty cycle percentage” and “normalized duty cycle

percentage”
Term Plaintiff's Construction Defendants’
Construction
corporate duty cycle A nominal duty cycle The ratio of the amount all
percentage percentage applied to each | active valves are opened
valve to achieve a desired | versus the totadperation time
overall application rate under| which is input into, or
baseline operating conditiong received by, the controller,
and which corresponds to the
overall desired application rate
of the liquid under baseline
operating conditiorfs
normalized duty cycle A duty cycle percentage for g The result of multiplying the
percentage valve that is derived from the| flow factor for each valve by
flow factor for the valve and | the corporate duty cycle
the corporate duty cycle percentage

The parties address these two terms tagdikcause they are related. The term
“corporate duty cycle percentage” appears infwstclaims in each patent. Doc. 69-1 at 27-28
('795 patent, Claims 3 & 40); Doc. 69-326-27 (‘085 patent, Claims 2 & 15). The term
“normalized duty cycle percentage” appears nowhere in the "#@&tfsaclaims, but is found in
four dependent claims of the '085 patent. Doc. 69-3 at 26—-27 (‘085 patent, Claims 2, 3, 15, &
16).

The specification describes “duty cycle perceatag this fashion: “[T]he rate at which
the agricultural product is dispsed from the valves is based u@oduty cycle percentage that is

calculated by the controller.” Doc. 69-1 at 1895 patent, col. 4 ll. 26-8). Plaintiff explains

4 The court recites defendants’ proposed carstin from their most recent filing—the parties’
Joint Notice Regarding the Outcome of Claim Gartion Negotiations. Doc. 84 at 2. This
construction differs slightly frorthe one defendants proposed in the Joint Claim Construction Chart
(Doc. 62 at 2) and in defendants’ Responsive Claim Construction Brief (Doc. 73 at 24).
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that this term means the percentage of tima a valve is opened, rather than closed—
essentially, the pulse rate of a valve.

Plaintiff asserts that the&pecification describes one batdiment where the controller
determines the desired flow rates from each valve by reference to a baseline set point called a
“corporate duty cycle.” Doc. 69-1 at 18 ('795at, col. 2 ll. 27—-36). This one embodiment of
the invention describes the “corporate duty cyele’a “nominal” percentage that is applied to
each valve to achieve the desired flow rate if every valve were emitting at the san8eeate.
Doc. 69-1 at 23 ('795 patg col. 11 Il. 4-8).

Defendants assert that the more appropriatstcuction of this term requires defining the
“corporate duty cycle percentlpas a “ratio,” not a percentage. Defendants support their
proposed construction with three passages from the specific&esoc. 63-1 at 33. But none
of these passages refer to atin.” And two of the passageefer only to the “duty cycle
percentage,” not thecbrporateduty cycle percentage. Alsand as plaintiff explains,
defendants’ proposed constractiproduces a corporate dutycty percentage that changes
based on the operational state of the valves—whétkegrare opened or cled. That is not the
lesson of the specification. Instead, the dpEtion describes the corporate duty cycle
percentage as one based on the overall apipliceate, and then therporate duty cycle
percentage is used to determine the percentagymethat each valve is opened. Doc. 69-1 at
17 (795 patent, col. 2 Il. 27-36).

Also, and as plainis explained at th&arkmanhearing, applying defendants’ proposed
construction using a real world example produamesmpossible resultlf a sprayer has 10
valves, each operating at a 50% duty cycle atidm$ total operationrtie, “the ratio of the

amount of active valves [that] are openedsus the total operain time” looks like this:
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Amount all active valves are opened58% x 100 ms) x 10 valves = 500 ms
Total operation time = 100 ms

This equation produces a pertage of 500%. This calculah does not square with the
teachings of the patents.

Instead, the courts finds thalaintiff’'s proposed onstruction of the term “corporate duty
cycle percentage” is more cortsist with the patents’ claimend specification. For this reason,
the court adopts plaitfitis proposed construction.

Turning to the other disputed term—"maalized duty cycle percentage”—the '085
patent uses this term in Claim 2. It recitest tine system disclosed emits liquid from each valve
at a rate “based on a normalized duty cyclegrgage . . . for each valve based on the flow
factor for each valve and a corporate duty eyasgdrcentage.” Doc. 69-3 at 26 (‘085 patent,
Claim 1). The specification also describes thistas “[t]he flow facbr for each valve . . .
multiplied by the corporate duty cycle percentagel.”at 22 ('085 patent, col. 11 |l. 4-8).
Plaintiff explains that the termmeans the actual duty cycle percentage assigned to each valve.
Plaintiff asserts that the specification descrithes the normalized duty cycle percentage is
derived from applying the flow factor to the porate duty cycle, therglidetermining the degree
by which a valve should depart from the corpewdty cycle percentagand in what direction
(i.e., ahigher or lower flow rate)ld.

Defendants contend that the court should construe the term to use the word “multiply”
instead of plaintiff's proposed construction oefdved.” Defendants asrt that plaintiff's
proposed construction ignores the express teachinthe specification which explain that the
normalized duty cycle percentage is baset{tfime flow factor for each valve . .multiplied by
the corporate duty percentagdd. ('085 patent, col. 11 Il. 4—-&emphasis added). But, as

plaintiffs assert, the speaftion describes just one embodiheAnd courts do not read
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limitations from an embodiment described ie gpecification “into the claims absent a clear
indication in the intrinsic record that thetpatee intended the claims to be so limiteGE
Lighting Sols. LLC750 F.3d at 130%ee also Sony Computer Entm’t Am. | 669 F.3d at

1366 (“Itis . . . not enough that the only emlodits, or all of the embodiments, contain a
particular limitation. We do not read limitatiofiem the specification into claims; we do not
redefine words.”). Here, defendants provide no intrinsic evidsimo@ing a clear indication that
the patentee intended to limit the term as i@é@mts’ construction proposes. The court thus
adopts plaintiff's proposed construction.

In sum, the court adopts plaintiff’sqgosed construction for “corporate duty cycle
percentage” and “normalized duty cycle percentadéne court constrige“corporate duty cycle
percentage” to mean: “A nominal duty cycleqentage applied to each valve to achieve a
desired overall applit@n rate under baseline operating conditions.” The court construes
“normalized duty cycle percentage” to mean: déty cycle percentage for a valve that is
derived from the flow factor for thvalve and the corporate duty cycle.”

II. Conclusion

The court has construed theplised patent claim terms aetparties’ request. After
reviewing the partiessubmissions and considering the angumts presented at the hearing, the
court construes the disputed claim terms in aamrd with this Order. The court provides its
construction for each term in the chart below.

The court also directs the parties tbsit an amended joint planning report to
Magistrate Judge K. Gary Sebelius within 14glaf this Order, as the Scheduling Order

requires.SeeDoc. 41 at 2.
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Term

Court’s Construction

overall application rate

The measured total volume of liquid emitted fro
all of the valves in the system per unit of time
(measured in volume per time)

m

flow related individual control value

A value that drives a change in flow rate for a
valve in response to@ndition affecting that
valve during operation (e.g., in a turn, in heavy
dust, behind a wheel)

flow factor

A factor based on individligontrol values that
dictates the rate at which liquid is emitted

a controller in communication with each of
the valves

A single controller that calculates and
communicates to all of thealves their individual
(normalized) duty cycles

corporate duty cycle percentage

A nominal duty cycle percentage applied to eac
valve to achieve a desirederall application rate
under baseline operating conditions

normalized duty cycle percentage

A duty cycle percentage farvalve that is derived
from the flow factor for the valve and the
corporate duty cycle

IT IS THEREFORE ORDERED BY THE COURT that the disputed terms of the '795

and ‘085 patents are construed as set forth in this Order.

IT 1S SO ORDERED.

Dated this 20th day of February, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree
Daniel D. Crabtree
United States District Judge
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