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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

KAl GRUBER, Personal Representative
of the ESTATE OF CHRISTOPHER S.
GRUBER, on Behalfof the Next-of-Kin
of CHRISTOPHER S. GRUBER, Deceased,

Judgment-Creditor,
V. Case No. 16-cv-4152-DDC-GLR
THE ESTATE OF RONALD MARSHALL,
Judgment-Debtor,
and
UNITED STATES AIRCRAFT
INSURANCE GROUP (“USAIG"), and
UNITED STATES AVIATION
UNDERWRITERS INC., as manager
of USAIG,

Garnishees.

MEMORANDUM AND ORDER

This matter comes before the court on Judgment-Creditor Kai Gruber’'s Motion to
Remand. Doc. 16. Garnishees United Stategaft Insurance Group (“USAIG”) and United
States Aviation Underwriters, Inc. have @ila Memorandum in Opposih to the Motion to
Remand. Doc. 19. And, Judgment-Creditor &ailber has filed a Reply. Doc. 20. After
considering the parties’ arguments, the cowahtg the motion and remands the case to the

District Court of Riley County, Kansas.
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l. Factual and Procedural Background

The following facts are either taken fronetRetition that Judgment-Creditor Kai Gruber,
as personal representative of the Estate of @iphetr S. Gruber, on behalf of the next-of-kin of
Christopher S. Gruber (“Gruber E&t9 filed in the District @urt of Riley County, Kansas, on
December 29, 2014 (Doc. 15-2 at 1-17), or ftomstate court record in that lawstudt. @t 1—
661).

On April 7, 2013, a plane piloted by Ronald Marshall crashed in Oklahoma, killing Mr.
Marshall and his passenger, Christopher $ibér. On December 29, 2014, Mr. Gruber’s wife,
Kai Gruber, filed a wrongful delataction on her own behalf and fine Gruber Estate against the
Estate of Ronald Marshall (“Marshall Estatei)the District Court oRiley County, Kansas.

After a bench trial, District Judge Meryl D. Wilson of the District CaifRiley County entered
a judgment against the Mai| Estate for $11,588,548.89.

The Gruber Estate, as judgment creglifited a Request for Garnishméwoin August 4,
2016, naming the Marshall Estate as the Judgiehtor and the Marshall Estate’s insurers—
USAIG and United States Aviatiddnderwriters, Inc.—as Garnishees. That same day, the Riley
County District Court issued ddrder of Garnishment. Coundel the Gruber Estate served the
Order of Garnishment on August 8, 2016.

On August 17, 2016, Garnishees served thegwer, denying that they possessed any
property, funds, credits or othieldebtedness belonging or owingthee Marshall Estate. Their

Answer thus denied that Garhees were indebted to the Grubsstate for the judgment in the

! The parties agree that this garnishment acticonsidered a separate and distinct civil action,

even though it was initiated in state court undersgdme case number as the underlying wrongful death
action brought by the Gruber Estaigainst the Marshall Estat&ee e.g, Smotherman v. Caswgellb5 F.
Supp. 346, 348-349 (D. Kan. 1990piicluding that a garnishment proceeding is a separate and distinct
civil action for purposes of removaByidges v. Bentley716 F. Supp. 1389, 1391-92 (D. Kan. 1989)
(finding that “this garnishment actioniiedependent from the primary liability action
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underlying lawsuit. Kan. Stafnn. § 60-738(a) authorized theuber Estate to file “a reply
disputing any statement in theswer of the garnishee” within “14 days after the garnishee
makes the answer and sends it to the judgmenitor and judgment debtor.” So, any timely
reply was due on or before August 31, 2016.

But, the Gruber Estate did not file a replithin the statutory time requirement. Instead,
on September 16, 2016, the Gruber Estate filed adddtr Leave to File a Reply Out of Time
to Garnishees’ Answer. The Gruber Estategaltkin its Motion for keave that Garnishees
negligently or in bad faith failed to settle tGeuber Estate’s wrongfuleath claim against the
Marshall Estate. The Gruber Estate explaithed the Marshall Estate had assigned a bad
faith/negligent failure to settle claim to tuber Estate and, thube Gruber Estate was
seeking payment of the judgment entered ag#imesMarshall Estate from Garnishees. The
Gruber Estate conceded that it had failedleoditimely Reply to the Garnishees’ Answer, and
asserted that the omission constituted excesadglect under Kan. St#&nn. § 60-206(b)(1)(B).

The Gruber Estate attached its proposed\Riepihe Motion for Leave. The proposed
Reply states that the Gruber HEstaontests Garnishée®ntention that thegre not indebted to
the Gruber Estate. The proposed Reply allegsGarnishees mishandled the insurance claim
arising out of Mr. Gruber’s death in the dape crash. And, the proposed Reply accuses the
Garnishees of acting negligently in bad faith by failing to seéé the claim within insurance
policy limits. Before the District Court dRiley County ruled on the Motion for Leave,
Garnishees removed the action to this court on September 23, 2016. Doc. 1.

Il. Legal Standard

“Federal courts are courts of limited juristitin; they must have a statutory basis for

their jurisdiction.” Dutcher v. Mathesqrv33 F.3d 980, 984 (10th Cir. 2013) (quotkgral



Water Dist. No. 2 v. City of Glenpo@98 F.3d 1270, 1274 (10th Cir. 2012)). Under 28 U.S.C. §
1441, a defendant may remove to federal court @wiyaction brought in &tate court of which
the district courts of the Wied States have original jurisdiction.” 28 U.S.C. § 1441.

The governing federal removal statutes regaigefendant to remve an action “within
30 days after the receipy the defendant, through serviceotinerwise, of a copy of the initial
pleading setting forth the claimrfeelief upon which such action or proceeding is based . . . .”
28 U.S.C. § 1446(b)(1). But, “if the case stabgdhe initial pleading is not removable,” the
defendant must remove the action to federal couthin 30 days after recpt . . . of a copy of
an amended pleading, motion, ordeotrer paper from which it mdyst be ascertained that the
case is one which is or has beconmageable.” 28 U.S.C. § 1446(b)(3).

The Tenth Circuit has explaindédat “[t]he failure to comply with these express statutory
requirements for removal can fairly be said to render the removal ‘defective’ and justify a
remand.” Huffman v. Saul Holdings Ltd. P’shi94 F.3d 1072, 1077 (10th Cir. 1999) (quoting
Snapper, Inc. v. Redafh71 F.3d 1249, 1253 (11th Cir. 199%¢ge also Farm City Ins. Co. v.
Johnson 190 F. Supp. 2d 1232, 1236 (D. Kan. 2002) (explaining that “the 30-day time
requirement for removal is mandatbbut “not jurisdictional”); Wichita Fed. Savings & Loan
Assoc. v. BlagkNo. 89-1089-K, 1989 WL 60141, at fD. Kan. May 10, 1989) (“The time
limitations established by § 1446(b) are mandaand must be strictly applied.”)

When determining whether the action immvable under federal statute, the removing
party bears the burden to establisé propriety of removal from éhstate to the federal court.

Baby C v. Pricel38 F. App’x 81, 83 (10th Cir. 200%luffman 194 F.3d at 1079.



[1I. Analysis

In their Notice of Removal, Garnishees allege that their removal is proper because
diversity jurisdiction existsinder 28 U.S.C. §1332(a). Althgh the Gruber Estate and the
Marshall Estate are Kansas citizens, Garnishessrtathat the court should align their interests
on the same side of the caption for purposes ddithegsity analysis. It@pears they are correct.
See Smotherman v. Casweéb5 F. Supp. 346, 348 (D. Kan. 1990) (“In garnishment actions,
where a garnishee has denied liability te jiindgment debtor, thadgment creditor’s and
judgment debtor’s interests arégaled on the same side for purposésgetermining diversity of
citizenship.” (citation omitted)) Garnishee United States iation Underwriters, Inc. is a
corporation organized under Nefork law with its principal office in New York. Garnishee
USAIG is an unincorporated associatiommmber companies managed by Garnishee United
States Aviation Underwriters, Inc. GarnisheeAUS maintains its principal office in New York.
Garnishees assert that neitkE8AIG nor any of its member companies are incorporated in
Kansas or maintain their principal place of besmin Kansas. Garnishees thus maintain that
neither of them is a Kansas citizen for divergitrisdiction purposesGarnishees assert that
because the Gruber Estate and Marshall Estatamsas citizens, Garnishees are citizens of
other states, and the amount in controvessyeeds $75,000, diversity jurisdiction exists under
28 U.S.C. § 1332(a).

The Gruber Estate does notplite the existence of diversityrisdiction here. Instead, it
contests the timeliness of Garnishees’ rerhamder 28 U.S.C. § 1446(b). As explained above,
28 U.S.C. § 1446(b)(3) requires a party to remove an action to federal court within 30 days “after
receipt . . . of a copy of an amended pleadingtion, order or other paper from which it may

first be ascertained that the case is one Wwhi®r has become removable.” 28 U.S.C. §



1446(b)(3). Garnishees asstrat the action first was removable on September 16, 2016, when
the Gruber Estate filed its promasReply contesting the Garnigls¢ Answer. Garnishees thus
assert that they timely removed the actiorBeptember 23, 2016, within 30 days from when the
case was removable. The Gruber Estate disagieesntends that the removal clock began
ticking on August 17, 2016—when Garnishees servei Answer to the Order of Garnishment.
The Gruber Estate asserts that when Garnishessver denied any &bility on the Order of
Garnishment, it aligned the Gruber Estate and MérEBktate on the same side of the caption for
the diversity juriséttion analysis.See Smothermai55 F. Supp. at 348. When that happened,
diversity jurisdiction existed and the case wasaeable to federal court. So, the Gruber Estate
contends, the September 23, 2016 removal occunoed than 30 days after Garnishees served
their Answer and thus it wastimely. The court agrees.

The 30-day time period to remove a casaeences when a pleading or some “other
paper” provides “clear and unequivocalinet that the action is removablékin v. Ashland
Chem. Cq.156 F.3d 1030, 1036 (10th Cir. 1998). Heresnzhees were served with the Order

of Garnishmeriton August 8, 2016. Arguably, thed®r of Garnishment “provided

2 Garnishees argue that the Order of Garnishmsamt an “initial pleading” for purposes of 28

U.S.C. § 1446(b)(3). They contend that it is, by definition, an “order” and not a pleading. But our court’s
precedent rejects this proposition.

Our court treats an Order of Garnishment as an initial pleading that can start the 30-day removal
clock under 28 U.S.C. § 1446 if it puts a partynotice that federal jurisdiction existSeee.g,
Handshumaker v. VangildeNo. 15-1128-MLB, 2015 WL 5032054, at *2 (D. Kan. Aug. 25, 2015)

(holding that the 30-day time period for removal begdien the insurance company received an order of
garnishment)Wichita Fed. Savings & Loan Ass’n v. Blablo. 89-1089-K, 1989 WL 60141, at *4 (D.

Kan. May 10, 1989) (concluding the same and cikiitgt National Bank in Pratt v. Leight\No. 86—

4290, slip op. at 4 (D. Kan. Oct. 10, 1986), where “Judge Rodgers . . . found that the service of an order
of garnishment on the defendant begjae time period for removal.”).

Other courts have reached the same concluSeeg.e.g, Elite Nurse Staffing, Inc. v. Am. Cas.

Co. of Reading, PaNo. 2:10-cv-04210-NKL, 2010 WL 5300926, at *4 (W.D. Mo. Dec. 20, 2010)
(holding that a Missouri Garnishment ApplicatiordaDrder qualified as an “initial pleading” under 28
U.S.C. § 1446(b), and thus commenced the 30p@aiod because it provided sufficient notice of
diversity jurisdiction);Hayes v. Pharmacists Mut. Ins. Ca76 F. Supp. 2d 985, 988 (W.D. Mo. 2003)
(concluding that a Missouri Writ of Garnishment lified as the “initial pleading” for removal purposes
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[Garnishees] with adequate notice that a potentially removable claim was being asserted against
[them].” Wichita Fed. Savings & Loan Assoc. v. Bladk. 89-1089-K, 1989 WL 60141, at *2

(D. Kan. May 10, 1989). The Order of Garnishmeuotified Garnishees th#ite Gruber Estate

was seeking more than the $75,000 jurisdictionaigiold. Doc. 19-1. It also identified the
underlying wrongful death actiold. And, as shown below, Garnests were “fully apprised of

the nature of this civil actionsuch that they had notice thaat adverse party was asserting a

claim against themSee Black1989 WL 60141, at *2—3 (holding that an “Order of Garnishment
contained sufficient information from which [arg&ghee] could have determined that potential
diversity jurisdiction existed”rad thus service of the Ordeigigered the 30-day removal time

period).

But, Garnishees counter, when they wereesgwith the Order of Garnishment, diversity
of citizenship did not exist yet because it wasurdil the “garnishee has died liability to the
judgment debtor” that “the judgment creditoatsd judgment debtor’s interests are aligned on
the same side for purposes of detiming diversity of citizenship.”"Smotherman755 F. Supp.
at 348. So, they argue, the case was not remevaiegn the Gruber Estate served the Order of
Garnishment. The Garnishees’ argument isem, but it not sufficiento carry the issue on
which they need to prevail becauthe case was removable upon sergicGarnishees’ Answer.

Under 28 U.S.C. § 1446(b)(3), the Answas “an amended pleading, motion, order or
other paper from which it mayrét be ascertained that the casene which is or has become
removable.” As applied to the facts hettee Garnishees’ Answer provided sufficient

information for them to ascertain that they lsamovable dispute on thdiands. It realigned

under 28 U.S.C. § 1446(b) because the “Writ puts the garnishee on notice of the proceeding, identifies the
opposing party, sets forth the basis for the proceeding, and specifies the amount sought . . . [and it] also
warns the garnishee that failure to respond may exptséability for the full amount sought. Thus, the

writ effectively commences the proceedings just esmaplaint/petition would; both documents identify

the claimant, the basis foraltlaim and (in most cases) the amount sought.”).
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the parties for the diversity analysis. It thuggered commencement of the 30-day removal
clock when Garnishees served that AnsareAugust 17, 2016. Regrettably, for Garnishees,
they removed the action more than 30 daysr. So, theiremoval is untimely.

Garnishees counter this math with a secargdiment. They assert that the 30-day time
period for removal did not begin running untpleading first assertealbad faith claim.
Garnishees contend that none of the pleadingthpm on notice of the Gruber Estate’s bad faith
claim until the Gruber Estate filed the proposssbly on September 16, 2016. Itis true, as
Garnishees assert, that the Order of Garnishaltgged no facts to support a bad faith claim
against them. But, it is not the pleadingsna that control removability. As 28 U.S.C. §
1446(b)(3) provides, the 30-daymeval clock commences “after receipt . . . of a copy of an
amended pleadingnotion, order or other papdrom which it may first bescertained that the
case is one which is or has become remavali28 U.S.C. § 1446(b)(3) (emphasis added§
also Huffman v. Saul Holdings Ltd. P’shif®4 F.3d 1072, 1079 (10th Cir. 1999) (holding that
deposition testimony provided sufficient noticattthe amount in controversy exceed the
jurisdictional limit and thus triggered tl3®-day time period for removability).

As described below, “other papers” elembGarnishees to ascertain information
sufficient to trigger the 30-day period for rembvAnd, while none of the pleadings filed before
the proposed Reply explicitly asserted a batth f@aim, Garnishees cannot claim that they
lacked adequate notice of such a claifine record belies any such assertion.

Garnishees concede that they knew abodt indeed, were involved in the underlying
wrongful death lawsuitSeeDoc. 19 at 2. Garnishees explain that they “made available their
policy limits of $100,000, contingent upon the releafsthe insured, and this was confirmed in

writing by counsel for [the Giber Estate] on May 2, 20141d. (citing Doc. 17-4). The



settlement offer also was confirmed in writing by the Vice President of USAIG. Doc. 17-4 at 2.
The Gruber Estate did not accept this offer. Andy June 29, 2015 letter to counsel for the
Marshall Estate, counsel for theubBer Estate asserted that USAl&gligently and in bad faith
breached its contract with its insured [therStall Estate] by not completing its investigation

and evaluation in a timely manmand by not offering the policyrits to Chris Gruber’s family

in a timely manner following his death in therA@, 2013 plane crash.” Doc. 17-5 at 1.

The Gruber Estate and the Marshall Estatentually entered into an “Assignment of
Claims Against [USAIG] and Covenant Nbb Execute.” Doc. 17-7 [“the Assignment
Agreement”]. In this Assignment Agreement, the Marshall Estate assigned its claims against
USAIG for the insurer’s allegediyegligent and bad faith failute settle the underlying lawsuit
brought by the Gruber Estat8&eeDocs. 17-6, 17-7. In May 2016, counsel for the Marshall
Estate asked his counterparnt fbe Gruber Estate if he objed to providing a copy of the
Assignment Agreement to USAIG because “[t|h@yar representing USAIG with respect to the
bad faith claim” had asked for it. Doc. 17-8atThe Gruber Estate’s counsel asked who “the
USAIG ‘bad faith claim’ attorney” was, arile Marshall Estate’sotinsel provided contact
information for Joe McDonough, “the attornegndling the bad faith claim matterd. at 1.

On August 17, 2016, Mr. McDonough sent a letitecounsel for the Gruber Estate. Doc.
17-10. It attached the Garnigls2 Answer denying liability.ld. at 1. The letter also discussed
the history of settlement negotiations with Geiber Estate, asserting that “USAIG remains
committed to pay the Policy limit of $100,000” to the Gruber Estiateat 2. This record shows
that Garnishees received sufficient notice thatGruber Estate was asserting a claim against

them and that this claim wasmevable to federal court.



Our court reached the same conclusiongamishment action arising from somewhat
similar circumstances. Michita Federal Savings and Loan Association v. Bladgkarnishee
insurance company removed argahment action tthis court. 1989 WL 60141, at *1. The
plaintiff/judgment creditor moved to remand #eion, asserting thatélremoval was untimely
under 28 U.S.C. § 1444d. Judge Kelly found that the order of garnishment served on the
garnishee provided “adequate inetthat a potentially remolsée claim was being asserted
against it.” Id. at *2. And, the garnishee’s removal of the¢ian more than 30 days after service
of the garnishment order “requiré[granting the motion to remandId.

The garnishee asserted several of the saguements against remand asserted here.
Judge Kelly rejected them alllhe court finds those arguments unavailing for the same reasons
Judge Kelly did. First, thé/ichita Federal Savinggarnishee asserted that the garnishment
order was not the “initial pleading” that commenced the 30-day removal clock because it did not
set forth any “controversy” between the judgment creditor and the garnishe¢*2. Instead,
the garnishee argued, no controversy existedthetjudgment creditdiiled a reply to the
garnishee’s answelild. Judge Kelly disagreed-e reasoned that the garnishment order “not
only stated that [the judgment creditor] was segkin amount in excess of the . . . jurisdictional
amount in diversity cases, it also designatecihieaction underlying te garnishment.” And,
the garnishee knew about the natof¢his civil action and the derse citizenshipf the parties
in that action.ld. Thus, Judge Kelly concluded, “the Orag Garnishment contained sufficient
information from which [the garnishee] cdutave determined thabtential diversity
jurisdiction existed . . . .1d. at *3.

Second, Judge Kelly determined that thengnee had receivatbtice of diversity

jurisdiction not only from the gaishment order but also from itaware[ness] of the status of
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the underlying litigation and of the litigants” aitsl “deep[ ] involve[ment] in the progress of the
underlying . . . civil action.”ld. at *3—4. Judge Kelly describéaw the garnishee was served
with pleadings from t& underlying civil action.d. at *4. Judge Kelly also described
communications about the undengimatter between the garnes's counsel and the judgment-
debtor’s counselld. Judge Kelly concluded that thergashee’s knowledge of the underlying
action supplied it with “abundant[ ]” informatn from which it could have determined that
diversity jurisdiction existedld. at *3.

Finally, the garnishee Wichita Federal Savingargued that the garnishment order did
not qualify as an “initiapleading” under § 1446(b)d. at *4. Judge Kelly njected this idea.

He concluded that receipt tife garnishment order providedfstient notice that an adverse
party was asserting a claim against the garnistteeThus, Judge Kelly held the garnishment
order constituted the initial pleading tltmmmenced the 30-day removal peri¢éd. Because
the garnishee had failed to remove the actioniwi®@ days from its receipt of the garnishment
order, Judge Kelly remanded the action to state cadirt.

Judge Kelly’s analysis applies equally to thet§ here. Garnisheesceived an Order of
Garnishment providing notice of a claim agath&m exceeding the jurisdictional limit. But,
diversity of citizenship did not exist until Garhees served their Answer denying liability and
thus requiring realignment ofdtparties for diversity purpose8vhen Garnishees served their
Answer on August 17, 2016, the case was removahbkthe 30-day removal clock commenced.
Garnishees also had noticetlbé case’s removability from their knowledge about the underlying
wrongful death lawsuit. Garnishees had communicated witGithieer Estate about settling the
matter within the policy limits. Garnishees alswaged counsel whogeested a copy of the

Assignment Agreement that explicitly assigneel karshall Estate’s bad faith claims to the
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Gruber Estate. And, the same counsel latereskettve Answer on the Gruber Estate in the
garnishment action. Under these facts, Garnishagsufficient notice thativersity jurisdiction
existed when they served their Answer on Aadus 2016. Garnishees’ failure to remove the
case within 30 days from theanders the removal untimely.

Garnishees assert two final arguments agaamand. The court finds both unavailing.
First, Garnishees argue that the Answerrditirealign the parties automatically. Instead,
Garnishees contend, diversity of citizenshipas established until the court enters an order
realigning the parties. Because tloent has not yet entered such an ofd@arnishees argue
that diversity of citizenshigoes not exist and thus the time for removing the case has not
expired.

Garnishees cite four cases trying tipgort the proposition that realignment in a
garnishment action requires a court order tobdistadiversity. None support this proposition.
Seee.g, Handshumaker v. VangildegNo. 15-1128-MLB, 2015 WL 5032054, at *3—4 (D. Kan.
Aug. 25, 2015) (concluding that the judgment-deltas a nominal party whose consent was not
required for removal and denying the motion fanamd because the removal requirements were
satisfied;after reaching this conclusion, Judge Belot ge@ithe garnishee’s motion to realign
the parties; Judge Belot neveted that the parties must seek realignment before diversity is
established)Meyer v. FinkNo. 14-CV-4074-JTM-GLR, 2014 Wh149219, at *2 (D. Kan. Oct.
14, 2014) (granting a motion to regard judgmentaleas a nominal party establish that his
consent was not required foetlkearlier removal of the case bagm diversity jurisdiction; the
court did not rule that an ordeealigning the parties is reqead before diversity existsiiemp v.

Hudgins No. 12-CV-2739-JAR, 2013 WL 2631634 ,*at(D. Kan. June 12, 2013) (denying

3 Garnishees have filed a motion seeking realignmetheoparties. Doc. 2. This motion is moot

in light of this Order remanding the case to state court.
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motion to remand because the judgment-creditar judgment-debtor “are realigned” on the
same side of the caption for diversity purposisn the garnishee desiliability and thus
removal was proper, but making no finding thabaster realigning the parties is required before
diversity is established{raphic Scanning Corp. v. Yamp6l7/7 F. Supp. 256, 258 (D. Del.
1988) (holding in a shareholderrdative action (not a garnishent action) that the 30-day
removal time period commences when the cowhtgra motion for realignment and not when
the motion to realign the parties is filed).

Second, Garnishees argue that a reply dtat80-day removal clock, not an answer, and
they cite an Oklahoma case as supp8eeDoc. 9 at 14-15 (citinghames v. Evanston Ins. Co.
No. 13-CV-425-TCK-PJC, 2014 WL 991722 (N.D.l@kMar. 13, 2014)). The court already
has explained why the Answer here provided sidfit notice to Garnishees that the case was
removable and thus triggered the 30-day removal period. And, the Oklahoma case does not
change this conclusion because it involved igament under an Oklahoma statute that differs
from the Kansas garnishment action here.

In Thamesa judgment creditor initiated a gartmigent action in Oklahoma state court
against a garnishee by filing a Garnishmerftdafvit under Okla. Stat. tit. 12, § 1172. 2014 WL
991722, at *1, 4. The garnishee filed an Ansdemying liability to the judgment creditotd.
at *1. The judgment creditor then filed ap@ication for Hearing to Determine Insurance
Coverage.ld. at *1. Twenty-six days later, the garnishee removed the case to federal court
based on diversity jurisdictiond. The judgment creditor moved to remand, asserting that
removal was untimely under 28 U.S.C. § 1446(d). The court disagreed. d¢oncluded that the

30-day removal period did not commence until the judgment creditor filed its Application for
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Hearing to Determine Insurance\@oage. But, it based this conclusion on Okla. Stat. tit. 12,
8§ 1177. It provides:

The answer of the garnishee shalbihcases be conclusive of the

truth of the facts therein stated . . . unless the judgment creditor

shall . . . serve upon the garnishe@amishee’s attorney of record

. a notice in writing that the judgment creditor elects to take

issue with the garnishee’s answar;which case, the issue shall

stand for trial as a civil action in which the affidavit on the part of

the judgment creditor shall beleemed the petition and the

garnishee’s answer the answer thereto.
Id. at *4 (quoting Okla. Stat. tit. 12, § 1177). T@&lahoma federal court concluded that Okla.
Stat. tit. 12, 8 1177 “creates an ambiguity . . ethler an action or proceeding will even exist
after the garnishee files an answer to the garnishment affidédit.Thus, the court observed:
“It serves neither the parties nOklahoma federal district courtsr garnishment proceedings to
be removed before the judgment debtor has eldottake issue with the garnishee’s answer.”
Id. The court reasoned that “[b]egiing the removal clock at the time the garnishment affidavit
is served could force a garnishee to remove the proceeding before the judgment creditor has
made such an election, essentially removingse daat could cease to exist if the judgment
creditor chooses not to make such an electidt.”The court thus concluded that the removal
clock began when the judgmesreditor filed the Application for Hearing to Determine
Insurance Coverage, and removal was timely.

In contrast, the Kansas stasithat apply to the garnishment action here contain no such
ambiguity. The Kansas statutes do not inclugdeg@ovision establishinthat the answer to a
garnishment order is “conclusivahless the judgment creditor Bl@ reply or some other notice
disputing the answer. And, the Kansas ségtgbntain no languageslar to the Oklahoma

statute that creates an ambiguity whether aiglamment action even exists after the garnishee

files its answer. Instead, Kan. Stat. Ann. 8§ 60-ZBgfovides that a garnishment order remains
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in effect in Kansas until either: “(1) The judgménpaid; or (2) the garnishment is released.”
Kan. Stat. Ann. § 60-734(c).

Also, the holding in the Oklahoma case—dtased on an Oklahoma statute not at issue
in this Kansas garnishmenttimoa—conflicts with our court'€onclusion that, in Kansas, a
garnishment order—not the reply—serves asithial pleading” sufficient to commence the
removal clock.See supraote 2. Following our court’s precedetite court also concludes that
the garnishment order servestlas “initial pleading” for calclating the time for removal under
28 U.S.C. § 1446(b). Here, divaysjurisdiction was not ascertaable from the initial pleading,
i.e., the Order of Garnishment, because diversityitizenship did noexist until Garnishees
served their Answer denying lidiby, and, thus, reajning the parties for dersity purposes.
The 30-day removal clock commenced whemnizhees served their Answer on August 17,
2016. Garnishees removed the action to fedexattenore than 30 days later. Garnishees’
removal thus was untimely. And, this untimess makes remand to state court the proper
result. See Huffmanl94 F.3d at 107&ee also Blackl989 WL 60141, at *2, 4.

IV.  Conclusion

For the reasons explained, Garnisheasiaeal of this action was untimely under 28
U.S.C. § 1446(b). Because Garnishees failesatisfy the procedural requirements for removal,
the court remands the action to state court.

IT IS THEREFORE ORDERED BY THE COURT THAT the Judgment-Creditor’s
Motion to Remand (Doc. 16) is granted. The Coemands the case to the District Court of

Riley County, Kansas.
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IT IS FURTHER ORDERED THAT the Garnishee’s Motion to Disregard Nominal
Party and Realign Parties (Doc.&)d the Judgment-Creditor’s fan for Leave to File a Reply
to Garnishees’ Answer Out of Time (Doc. 6) are moot.
IT IS SO ORDERED.
Dated this 17th day of January, 2017, at Topeka, Kansas.
s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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