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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

NANCY LITTLE, individually and as
personal representative of the estate of
ROBERT L. RABE,

Plaintiff,
2
CaseNo. 16-4170-DDC-KGG
THE BUDD COMPANY,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Nancy Little brings this action individually and as the peed representative of
the estate of her father, Robert L. Rabe, rgjaiefendant The Budd Company. Plaintiff alleges
that her father was exposed to asbestos-containing pipe insulation while working as a Pipefitter
for the Atchison Topeka & Santa Fe RailrdgdiTSF”) from 1951 into the mid-to-late 1970s.
She contends that this exposure caused Hegrféo develop asbestos-related malignant
mesothelioma, causing his death on December 28, 2012.

Defendant allegedly manufactured passengecaad and sold them to ATSF. Plaintiff
contends that defendant placsbestos and asbestos-contagmroducts into its railcars,
thereby exposing her father to asbestos durisgmployment with ABF. Plaintiff asserts
Kansas state law claims for iggnce, strict product liabilitglesign defect, and strict product
liability/warning defect. Alternatively, plaintifisserts a state law claim against defendant for
negligence per se based on defendant’s allemgdation of two federbstatutes: (1) the

Locomotive Inspection Act (“LIA”), and (2) thiéederal Safety Appliance Act (“SAA”).
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Defendant has filed a Motion for Judgmenttbe Pleadings under Fed. R. Civ. P. 12(c).
Doc. 22. Defendant asks the court to dismiamgff’'s state law claim®ecause, it contends,
Congress’s enactment of the LIA and SAA preeplaintiff from asserting state law claims
based on alleged exposure to &be contained in train equipmt. Defendant also seeks
dismissal of the claim plaintiff pleads in the alternativees-the negligence per se claim based
on alleged LIA and SAA violationsDefendant argues that tleefederal statutes confer no
private right of action on plaiiff and apply only td'railroad carriers.” Defendant also argues
that plaintiff's Complaint never alleges thafeledant violated a speaifistatutory standard.
Thus, defendant contends, plaintiff's alternatileam fails to state a claim for relief against
defendant.

After considering the parties’ argumeritse court denies defendant’s Motion for
Judgment on the Pleadings. The court explains why below.

l. Procedural Background

On July 27, 2016, plaintiff Nandyittle, individually and agersonal representative of
the Estate of Robert L. Ralieceased, filed this action agdidefendant The Budd Company in
the District Court of Shawnee County, KansBsc. 1-1. On October 6, 2016, plaintiff filed a
“First Amended Original Petition.” Doc.4- On November 2, 2016, defendant removed the
action to our court, asserting diveysitirisdiction under 28 U.S.C. § 1332.

The court agrees that diversity jurisdictionstx here. Plaintifalleges that she is a
Kansas citizen. Doc. 1-4 1 1. She also asseathtr father was a lifleng resident of Topeka,
Kansas. Doc. 31 at 7. Plaintiff thus is a citiéiKansas for diversitjurisdiction purposes.
See28 U.S.C. § 1332(c)(2) (“[T]he legal represenvatof the estate & decedent shall be

deemed to be a citizen only of the same Statéhe decedent[.]”). Defendant is a Michigan



corporation with its principal place of businesdllinois. Doc. 1 at 2. Defendant thus is a
citizen of Michigan and lllinois.See28 U.S.C. § 1332(c)(1) (“[A] corporation shall be deemed
to be a citizen of every Statacgforeign state by which it has beecorporated and of the State
or foreign state where it has ggncipal place of busess|.]”). Diversiy of citizenship is
present here.

The amount in controversy also excedus$75,000 jurisdiatinal requirement.
Although plaintiff never asserts an amount in condrsy in either of her state court pleadings,
defendant has established tha #mount in controversy is satedi based on plaintiff's alleged
injuries and requested reliefSee McPhail v. Deer & C0529 F.3d 947, 955 (10th Cir. 2008)
(“A complaint that presents a combination of facts and theories of recovery that may support a
claim in excess of $75,000 can support removaH®gre, plaintiff alleges that defendant caused
plaintiff's father “to suffer severe and permanamury to his person, to wit; asbestos-related
malignant mesothelioma resultinghrs death . . . .” Doc. 1-4 | 8ee also id{{ 11, 13, 19, 21,
28, and 30. Plaintiff seeks general and spel@aiages “including but not limited to, damages
for survival and wrongful deathaims that Plaintiff sustained boin her individual capacity and
as heir to [her father’s] estateld.  38. And, plaintiff seeks punitive damages, costs, and “all
other and further relief permitted by lawid. I 38 and “Prayer for Relief.” Based on these
allegations and demands for relief, the ¢dimds that the $75,000 amount in controversy
requirement is satisfiedSee McPhajl529 F.3d at 957 (holding that defendant established the
requisite amount in controversy because, g¢kiengh plaintiff never pleaded a specific amount
of damages, plaintiff's allegations of wrongfiéath and the nature of the damages sought

supported a claim in excess of $75,000).

! Plaintiff never disputes that defendant has fiadists burden to establish that the amount in

controversy exceeds $75,000.



Because the parties are diverse and theuatrin controversy exceeds $75,000, the court

has jurisdiction over this action under 28 U.S.C. § 1332.
Il. Factual Background

The following facts are taken from plaintiff‘sirst Amended Original Petition” (Doc. 1-
4)? accepted as true, and viewed ia tight most favorable to heRamirez v. Dep't of Cory.

222 F.3d 1238, 1240 (10th Cir. 2000) (explainingt, on a motion for judgment on the
pleadings, the court must “accept the well-pleaded allegations of the complaint as true and
construe them in the light most favorable to the plaintiff’ (citation omitted)).

From 1951 until his retirement in 1979, Robert L. Rabe worked for the ATSF in Shawnee
County, Kansas, as a Pipefitter and in otheitedlaapacities. As part of his job duties for
ATSF, Mr. Rabe was required to work with aardund asbestos-containipgpe insulation that
defendant had incorporated into passengkrarg it manufactured and sold to ATSF. Mr.
Rabe’s exposure to asbestos caused him taisusg#vere and permanent injury to his body and
respiratory system. The asbestos exposureteaiyncaused Mr. Rab® develop malignant
mesothelioma, resulting in his death on December 29, 2012.

II. Legal Standard

A party may move for judgment on the pleays under Fed. R. Ci¥R. 12(c) after the
pleadings are closed but early enloumpt to delay trial. Fed. R. €iP. 12(c). Courts evaluate a
Rule 12(c) motion under the same standarddgbaéerns a Rule 12(b)(6) motion to dismiss.
Jacobsen v. Deseret Book C287 F.3d 936, 941 n.2 (10th Cir. 2002) (cithuy Richfield Co.

v. Farm Credit Bank226 F.3d 1138, 1160 (10th Cir. 2000)).

2 Plaintiff's “First Amended Original Petition” ithe last pleading plaintiff filed before defendant

removed the case to federal court. Plaintiff ndxaer amended her pleading in federal court. Thus,
plaintiffs’ “First Amended Original Petition” is thoperative pleading that the court considers when
deciding defendant’s Motion for Judgment on the Pleadifkgs simplicity, the rest of this Order refers
to this pleading as plaintiff's Complaint.



The court will grant a motion for judgmeaoi the pleadings only when the factual
allegations in the Complaint fail to “state a claim to relief that is plausible on its el Atl.
Corp. v. Twombly550 U.S. 544, 570 (2007), or whenissue of law is dispositivé&\eitzke v.
Williams, 490 U.S. 319, 326 (1989). “A claim has fa@iusibility when the plaintiff pleads
factual content that allows the court to draw thasonable inference that the defendant is liable
for the misconduct alleged Ashcroft v. Igbal556 U.S. 662, 678 (2009) (citifgvombly 550
U.S. at 556). “The plausibility standard is notnato a ‘probability requirement,’ but it asks for
more than a sheer possibility tlratlefendant has acted unlawfullyid. (quotingTwombly 550
U.S. at 556)see also Christy Sports, LLCDeer Valley Resort Co., Ltcb55 F.3d 1188, 1192
(10th Cir. 2009) (“The question whether, if the allegationsealtrue, it is plausible and not
merely possible that the plaintiff is entitled to eklunder the relevant law(titation omitted)).

When considering whether a plaintiff has staqaausible claim, the court must assume
that the factual allegations in the complaint are tigbeal, 556 U.S. at 678 (citinjwombly 550
U.S. at 555).But, the court is “‘not bound to accepttase a legal conclusion couched as a
factual allegation.” Id. (quotingTwombly 550 U.S. at 555). “Threadbare recitals of the
elements of a cause of action, supported by w@mnelusory statements, do not suffice’” to state
a claim for relief. Bixler v. Foster596 F.3d 751, 756 (10th Cir. 2010) (quotigbal, 556 U.S.
at 678). Also, the complaint’s “[flactual allegai®must be enough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555 (citations omitted).

IV.  Analysis

Defendant seeks dismissal of plaintiff’at&t law tort claims based on a preemption

theory. Defendant argues that the LIA andAS#eempt all regulation of train equipment under

state law, including common law tort claims. So, defendant contereds, fibderal statutes



preclude plaintiff's claims under Kansas law agsg negligence, strighroduct liability/design
defect, and strict produtability/warning defect.

Defendant next argues thatintiff's alternative sdte law claim—one asserting
negligence per se based on defendant’s allegdatian of the LIA andSAA—fails to state a
claim for relief. The court addresses eacldefendant’s arguments, in turn, below.

A. Does Federal Law Preempt Plaintf's State Law Tort Claims?

Defendant asserts that the LIA and SAA preethe entire field of state regulation over
train equipment. Defendant thogntends that federal preemptioars plaintiff's state law tort
claims because plaintiff bases these claimbanrfather’s alleged exposure to asbestos in
passenger railcars manufaetd by defendant.

The Supremacy Clause of the United St&teastitution confers on Congress the power
to preempt state law. U.S. Const. Art. VI,2Zl. The clause providesahfederal law is “the
supreme Law of the Land . . . any Thing in the Constitution or Laws of any state to the Contrary
notwithstanding.”ld. “Pre-emption of state law thus occurs through the ‘direct operation of the
Supremacy Clause.’Kurns v. R.R. Friction Prods. Cor®65 U.S. 625, 630 (2012) (quoting
Brown v. Hotel Emps468 U.S. 491, 501 (1984)). Tha@eme Court has explained that
“Congress may, of course, expressly pre-empe $sat, but ‘[e]Jven witout an express provision
for preemption, we have found that state law nyiedtl to a congressiondct in at least two
circumstances.”ld. (quotingCrosby v. Nat'l Foreign Trade CouncbB30 U.S. 363, 372
(2000)). “First, ‘state law is naturally preemptedhe extent of angonflict with a federal
statute.” Id. (quotingCrosby 530 U.S. at 372). Second, ste is pre-empted “when the
scope of a [federal] statute indicates thah@ress intended federal law to occupy a field

exclusively.” Id. at 630-31 (quotingreightliner Corp. v. Myrick514 U.S. 280, 287 (1995)).



The court’s analysis here deals with sseond type of preertipn—field preemption.
Defendant argues that Congress intended to odtgpgntire field of train equipment regulation
when it enacted the LIA and SAA. The codidagrees. Neither of these two acts broadly
preempts the entire field of train equipment ragjoh. The court explains its reasoning below,
beginning with a description of the two federaisabistory and then turning to discuss each of
the two statutes separately.

1. The History of the SAA and LIA

The Third Circuit recently summarized the history of these two federal stalntes.
Asbestos Prods. Liability Litig. (No. VB22 F.3d 125, 128-29 (3d CiOI6). In this case, the
Third Circuit explained:

Toward the end of the nineteenth cewpfuthe rapid growth of the railroad
industry in the United States broughittwit numerous accidents and deatlsee
e.g, Charles W. McDonald, Federal iRaad Administration, The Federal
Railroad Safety Program 2—6 (Aug. 1993). réssponse to these safety concerns
and because of the variety of state laagulating the industry, Congress in 1893
passed the Safety Appliance Act (SAAAct of Mar. 2, 1893, ch. 196, 27 Stat.
531-32,amended byct of Mar. 2, 1903¢ch. 976, 32 Stat. 943&nd Act of Apr.

14, 1910, ch. 160, 36 Stat. 2%#&e alsd_orenzo S. Coffin, Safety Appliances on
the Railroads, 5 Annals of lowa 5669-80 (1903). Full implementation of the
SAA, which required railroads to equigiins with automatic couplers and power
brakes, was delayed until 1908eeNote, The Federal Safety Appliance Act as a
Regulation of Interstate Comnoer, 3 Mich. L. Rev. 387, 388 (1905).

Id. at 128.
The LIA’s enactment came next:

Eleven years [after the SAA], Comgs began regulating locomotive steam
boilers through the Boildnspection Act (BIA). Atof Feb. 17, 1911, ch. 103, §

2, 36 Stat. 913-14. Soon thereafter, thA Blas amended to cover the entire
locomotive as well as its “parts and appurtenances.” Act of Mar. 4, 1915, ch. 169,
38 Stat. 1192. The statute as amendedsitece been known as the Locomotive
Boiler Inspection Act, or simply hLocomotive Inspection Act (LIA).

Id. (footnote omitted).



The Third Circuit then explairkhow this “increased fedénagulation of the locomotive
industry resulted in conflictwith various state laws.1d. at 129. This coflict eventually
presented constitutional challenges to specific state laws and required the Supreme Court to
decide whether “Congress intended ‘to occtiyentire field of regulating locomotive
equipment.” Id. (quotingNapier v. Atl. Coast Line R.R. CQ72 U.S. 605, 611 (1926)). The
Third Circuit described thBupreme Court’s holding iNapierin this fashion:

The Court noted that the SAA, which included specific requirements, and the
BIA, which regulated only boilerglid not preempt the field.Nppier, 272 U.S. at
611.] As amended in 1915, however, tha included a “general” power that
“extend[ed] to the design, the constructiand the material ofvery part of the
locomotive and tender and of all appurteces.” 272 U.S. at 611, 47 S. Ct. 207.
The “broad scope” of this “general” &atrity led the Court to conclude that
Congress, in enacting theA,l had “occupied the fiel of regulating locomotive
equipment.” Id. at 607, 613, 47 S. Ct. 207. rthat reason, “[b]ecause the
standard set by the [Interstate Commef@eiinmission must prevail, requirements
by the states are precluded, however cemaable or different their purposed.

at 613, 47 S. Ct. 207.

Id. (footnote omitted).

More recently, “the Supreme Court reited the LIA’'s preemptive scope iurns v.
Railroad Friction Products Corp[565 U.S. 625] (2012).1d. The Third Circuit described
Kurnsin this fashion:

Unlike Napie—which involved the preentipn of state statuteskurns
considered whether the LIA preempted estaduses of action. The plaintiffs in
Kurns asserted state law defective-desigml &ailure-to-warn claims against the
manufacturers of locomotive brake shoes and locomotive engine valves that
contained asbestos. [565 U&.630.] Underscoring thatNapier defined the
field pre-empted by the LIA on the basistbé physical elements regulated,” the
Court held that the state law claims wereempted because they were “directed
at the equipment of locomotives.” [565 U.S. at 636] (emphasis adskiplso

id. at [638] (Kagan, J.,ancurring) (“According toNapier, the scope of the
agency’s power under the [LIA] deteimas the boundaries of the preempted
field.”).



Thus, inKurns the Supreme Court “rejected thatdiction between common law claims
and positive law enacted through statgdktion or regudtion, holding thaNapiers
‘categorical conclusion admitd no exception for state common-law duties and standards of
care . . . [because] state regulatoam be . . . effectively exertedtlugh an award of damages.”
Id. (quotingKurns, 565 U.S. at 637 (further citation aimdernal quotation nt&s omitted)).
“And by holding the plaintiffs’ failure-to-warn alms preempted, the Court also precluded the
attachment of state law duties or conditibtméocomotive equipment because such legal
requirements would “inevitably influence a manutaet’s choice whether to use that particular
design.” Id. (quotingKurns 565 U.S. at 635 n.4).

With this summary of the law governing figbreemption, the court turns to consider
whether the LIA and SAA preemptdlstate law tort claims pldiff asserts in this action.

2. The LIA

Plaintiff asserts that the Aldoes not preempt her statevlort claims because the
federal statute only prohibits state regulationrdlie “design, the constction, and the material
of every part of the locomotive atehder and of all appurtenanceNapier, 272 U.S. at 611;
see also Kurns65 U.S. at 631 (quotingapier, 272 U.S. at 611). loontrast, plaintiff
contends, the LIA does not preempt clajtile the ones here, involving non-motorized
passenger railcars.

The LIA provides:

A railroad carrier may use or allow to be usedocomotive or tendeon its

railroad line only whenthe locomotive or tender and its parts and

appurtenances-

(1) are in proper condition and safedperate without unnecessary danger
of personal injury;



(2) have been inspected as requiradler this chapter and regulations
prescribed by the Secretary of Transportation undgictiapter; and

(3) can withstand every test prescridedthe Secretary undéhis chapter.
49 U.S.C. § 20701 (emphasis added).

Like the issue presented hetiee Third Circuit analyzed whether the LIA preempted a
plaintiff's state law tort claimagainst railcar manufacturers argsfrom exposure to asbestos-
insulated steam pipes on passenger rail cdrsne Asbestos Productsability Litigation (No.
VI). The Third Circuit observed thalNapierandKurns establish that field preemption under the
LIA turns on one fundamental question: is theestegulation or cause attion ‘directed at the
equipment of locomotives’?” 822 F.3d at 131 (quotgns 565 U.S. at 635). “If it is, the
regulation or cause of action is preempted bec#diaks within the regulatory space assigned
by the statute to the Federal Railroad Administratidd.”at 131-32.

The Third Circuit reognized that neithddapiernor Kurnsrequired the court to decide
whether the regulation or causeaation was directed at equipnier locomotives “because the
answer was obvious in both casell at 132 (explaining thadtiapierinvolved state statutes
“requiring railroads to instll cab curtains and autoti@doors in locomotives” anidurns
involved state standards of cgr@verning “locomotive brake shoasd engine valves”). Thus,
neitherNapiernor Kurns“had to confront the distinction between locomotive equipment and
equipment belonging to some other railroad agips” like in the Third Circuit’'s case which
involved “passenger railcarsid. The Third Circuit also did ndénow “of any other federal
court of appeals’ decision that has had to squarely confront this distinckebn.”

The Third Circuit recognized that “[i]n thebsence of clear guidance on the issue” the
district court had relied o8outhern Railway Co. v. Lunsfor2B7 U.S. 398 (1936). Although

not a preemption caskynsfordconstrued the term “parts aadpurtenances” under the LIA to

10



include “[w]hatever in fact is amtegral and essential part of a completed locomotive, and all
parts or attachments definitely prescriliydawful order otthe [Federal Railroad
Administration].” 297 U.S. at 402. The Third Circuit expressed no opinion wheathsford
appropriately defines the scopkfield preemption under the LIA822 F.3d at 132 n.5. But, it
held, the district court had erred by granting ddéat’s motion to dismiss under Fed. R. Civ. P.
12(b)(6) because it concluded that the asisestsulated steam pipes on passenger rail cars
“were joined to create a system of pipes tmatnect the railcars anddomotives, and that this
system was an essential and integeat of the completed locomotive undemsford” Id. at
132. The Circuit found that the district court@nclusion “cannot be sgreal with [plaintiff's]
amended complaint” because the pleading was “devoi of any facts ¢sblishing a ‘system of
pipes’ connecting the ra#rs to the locomotive.ld. at 133. Indeed, “the word ‘locomotive’
never even appear[ed] in [plaintiff's] amended complaihd.” The Circuit thus concluded that
the district court had erred bylyeng on evidence extrinsic to thpeadings to decide a motion to
dismiss under Rule 12(b)(6)d.

The Circuit also concluded that the curresttord precluded thdistrict court from
granting summary judgment againstiptiff's claims under Rule 56ld. at 135-36. But, it took
“no position” whether “summary judgment mightwarranted on a different record after further
discovery.” Id. at 136 n.11. The Third Circuit thus vacated the district court’s dismissal and

remanded the case for further proceediridsat 136°

3 The case remains pending in the Eastern District of Pennsy\@&egatHassell v. The Budd Co.

No. 2:09-cv-90863-ER (E.D. Pa.). The parties repitether they have briefed some of the same issues
pending here in summary judgment motions filed inHassellcase. To date, the Eastern District of
Pennsylvania has not ruled the pending summary judgment motiblassell SeeMotions for

Summary Judgmenijassell v. The Budd GdNo. 2:09-cv-90863-ER (E.D. Pa. Jan. 20, 2017), ECF Nos.
110, 111.

11



Likewise, the court must determine here whetiaintiffs Complaint states viable state
law tort claims based on the decedent’s alflegygposure to asbestos-containing pipes found in
passenger rail cars or, instead, whether thedrteempts such claims. Because the LIA only
preempts state regulation over tdesign, the construain, and the material of every part of the
locomotive and tender and of all appurtenanddagier, 272 U.S. at 611see also Kurnss65
U.S. at 631, the court frames the question the seayethe Third Circuit did: Are plaintiff's
state law causes of action “directatithe equipment of locomotives?Iy re Asbestos Prods.
Liability Litig. (No. VI), 822 F.3d at 131 (quotirgurns, 565 U.S. at 635).

Here, plaintiff contends that the passengs that Mr. Rabe worked on were not
locomotives, and thus, the LIA’s regulation of locomotives does not preempt plaintiff's claims.
The LIA’s regulations define a locomotive aspiace of on-track equipment . . . (1) With one or
more propelling motors designed for moving otéguipment; (2) With one or more propelling
motors designed to carry freight or passengdfi¢ror both; or (3) Without propelling motors
but with one or more control stands.” 49 RF§ 229.5. Plaintiffs Complaint does not contain
sufficient allegations for the court to concluds,a matter of law, that plaintiff's state law
claims—ones involving passenger rail cars manufadtand sold by defendant—are directed at
the equipment of locomotives. Indeed, plainsif€omplaint describes f@dant’s railcars as
“conventional, non-motorized rail cars and coackasthe carriage of passengers.” Doc. 1-4
5. And it includes no other alletians that would allow a factider to infer that the passenger
cars relied on by plaintiff's caus# action are “locomotives” abe LIA’s regulation defines that
term.

Also, assuming thdtunsfordapplies, the court cannot squaxensfords definition of

locomotive “parts and appurtenances” with @amplaint’s allegationsAs explained above,

12



Lunsforddefined a locomotive’s “parts and appurtenaht@sclude “[w]hatever in fact is an
integral and essential part of a completed ogtive, and all parts or attachments definitely
prescribed by lawful order of the [Federal Railroad Administration].” 297 U.S. at 402. Here,
plaintiffs Complaint never alleges facts capatiesupporting an inferexe that pipe insulation

in passenger rail cars is an ‘@gral and essential part of a completed locomotive.” Also, the
regulations promulgated by the Federal Railrdddinistration governing a locomotive’s parts
and attachments never address gelation in passenger railcarSee229 C.F.R. § 229.kt

seq.

The court recognizes that the summary judgnfects, when established, could call for a
different analysis. But on the record here—viggvihe Complaint’s allegations in the light most
favorable to plaintiff—the court cannot concludeaasatter of law, that plaintiff's claims are
directed at the equipment of locomotives.eTourt thus declines to grant judgment on the
pleadings on the theory that the LIA prgamplaintiff's state law tort claims.

3. The SAA

The SAA requires railroad carriers to useaaiis that are equipped with certain “safety
appliances.” 49 U.S.C. § 203CHt,seq Such safety equipment includes, for example, automatic
couplers, secure sill steps anchtidorakes, grab irons and handismland drawbars at specified
heights. 49 U.S.C. § 2030&e also Jordan v. S. Ry. C&70 F.2d 1350, 1352 (4th Cir. 1992)
(recognizing, in an action broughihder the Federal Employetsability Act (“FELA”), that
that the SAA “contains a strikgly specific laundryist of equipment a railroad must have on
each type of car: ladders, brakes, autontiglers, hand holds, running boards, etc.”).

Plaintiff argues that the SAA does not preeimat state law claims because that federal

statute applies to a specific list of “safefypliances” but it does natach pipe insulation

13



installed in passenger rail cars—#wpuipment at issue in this cade.contrast, defendant argues
that the SAA preempts the entire field of railway equipment—inoty@ipe insulation in
passenger railcars—thus prgaing plaintiff's claims.

In 1914, the Supreme Court considetieel SAA’s preemptive effect iAtlantic Coast
Line Railroad Co. v. Georgj®234 U.S. 280 (1914). In that case, the Supreme Court held that
neither the original LIA nor the SAA preempted a Georgia statute requiring the use of headlights
on locomotives.ld. at 287, 293-94. The Court recognizedi@ress [had] acted” by enacting
federal statutes governing certain locomotiveigapent and providing for the investigation and
report “on the need of any d@nces or systems intended to promote the safety of railway
operations.”Id. at 293. But, according to the Supreme Cditrfdid] not appear . . . either that
Congress [had] acted, or that the Commission, utmdeauthority of Congress, [had] established
any regulation so far as headlights are concernked &t 293. So, because “the situation [had]
not been altered by any exertion of Federal power,” the SAA did not preesrpetirgia statute.
Id. at 293-94.

Defendant contends thatlantic Coast Linaloes not apply here because that case
involved the SAA’s preemptive effect oMecomotiveequipment and natilway equipment—
the equipment at issue here. Defendant argnstead, that the Sugmne Court reached that
guestion a year later Bouthern Railway Co. Railroad Commission of Indian236 U.S. 439
(1915). This case involved an Indiana statutgiireng railway companieo place secure grab
irons and hand holds on the sidegnds of every railroad carfd. at 444. The Court held that
the SAA preempted the Indiana statute becaweséetieral legislation “extended to the whole
subject of equipping cars witippliances intended for the protection of employe&s. at 446.

So, after Congress passed the SAA, states “coullbgisiate so as to geire greater or less or

14



different equipment; nor couldelg punish by imposing greaterless or different penalties.”
Id.

Defendant argues that with this holding, 8wgreme Court broadly preempted the field
of railway equipment. But theourt does not read the Supre@aurt’s holding so expansively.
The Court held that the SAA preempted “subject of equippingars with appliancestended
for the protection of employeésld. at 446 (emphasis added). Later in 8muthern Railway
opinion, the Court expressed isnclusion another way: “[l]t isufficient here to say that
Congress has so far occupied the field of legsiatelating to the equipment of freight cars with
safety applianceas to supersede existing and prevenhfirtegislation on that subject. The
principle is too well establged to require argumentld. at 447 (emphasis added).

Here, the court cannot conclufitem the facts alleged in plaintiff's Complaint that pipe
insulation in passenger railcars is, as a mattenvgfda “appliance intendedr the protection of
employees” or a “safety appliance” that falls uniter SAA, and thus preempts plaintiff's state
law claims. Indeed, if theupreme Court had intended a resdtbroad as the one defendant
advocates her&outhern Railwagould have expressly held ththe SAA preempted the entire
field of railway equipment. But it doesn’tnstead, the opinion limits the preemptive effect of
the SAA to “safety appliancesId. at 447.

Notably, our court previously has refusedtidd that the SAA preempts the entire field
of railway equipment. I&Garay v. Missouri Pacific Railroad Cathe decedent’s heirs brought a
products liability action agaibha railroad car manufacturand the railroadompany who
owned the car after the decetlaras killed unloading beans from a hopper car. 38 F. Supp. 2d
892, 896-97 (D. Kan. 1999). Defendants movedifonmary judgment against plaintiffs’

claims, asserting that the SAA preempted théanat 897. Judge Brown disagreed. He first

15



recognized that cases applying SAA preemptiondived state regulatiortd safety equipment
actually mentioned in federal regulationgd. at 898. But, “[ijn othecases, the Supreme Court
has suggested that the preemptive effect@f{3AA] extends only to the types of equipment
listed in the statute.ld. For example, “[ijnAtlantic Coast Line Raibad Co. v. State of
Georgig 234 U.S. 280 (1914), the Supreme Could ieat a Georgia statute requiring
headlights on locomotives was not preemptethey{SAA] because the act did not ‘provide
regulations for locomotive headlights.Id. (quotingAtl. Coast Ling234 U.S. at 293; then
citing Napier v. Atlantic Coast Line R. C&72 U.S. 605, 611 (1926) (“I@s the legislation of
Congress manifest the intention to occupy theefield of regulating locomotive equipment?
Obviously it did not do so by the Safety Appl&nAct, since its requirements are specific.”)).
Judge Brown also noted that “[tlhe [SAA}aits regulations do not provide a definition
of ‘safety appliance,” but rather contain ‘alsingly specific laundry list’ of required equipment
for each type of rail car.ld. (quotingJordan v. Southern Ry. C&70 F.2d 1350, 1352 (4th Cir.
1992)). And, “[a]lthough the Act applies to tleespecific types ofquipment, ‘[n]o other
device, however necessary for safety, falls within its readd.”(quotingJordan 970 F.2d at
1353). Judge Brown thus concluded “that[(B&A] does not subsume the entire field of
devices which could be deemed safety equignian only the subjeaif those devices which
are listed in the statutefd. And, because the SAA did not include the devices at issue in
Garay, Judge Brown held that the SAA did not prgemplaintiff's producs liability claims. Id.
Defendant contends thatdge Brown was wrong and thGaray provides no persuasive
authority. Defendant criticizéSaraybecause it relied adordan—a FELA case—to define the
scope of SAA preemption and never cigamlithern Railwaythus “miss[ing] the on-point,

controlling decision.” Doc. 34 at 12. Whitefendant’s bare proposition is righGarayis not
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controlling precedent—the court rejects defarigaargument that Judge Brown was wrong.
Although Garaynever citedSouthern Railwayits holding does not chan@arays result. As
already explainedsouthern Railwapeld that the SAA “occupied the field of legislation relating
to the equipment of freight cars wihafety applianceas to supersede existing and prevent
further legislation on that subject.” 236 U447 (emphasis added). This holding is perfectly
consistent with Judge Brown’s consian that the SAA did not preempt tBaray plaintiff's
claims because none of the equipment at igsere was a “safety appliance” under the SAA.
Garay, 38 F. Supp. 2d at 897.

Likewise, here, the court cannot conclude thatfacts alleged in plaintiff's Complaint
establish, as a matter of lawathhe pipe insulation found in f@@dant’s passenger railcars is a
“safety appliance” under the SAA. The court tligglines to grant judgment on the pleadings
on the theory that the SAA preempilsintiff's state law claims.

4. No Preemption Based the Two Faeral Statutes “Jointly”

Defendant also asserts that the LIA and Sfointly preempt” state regulation of train
equipment, including common-law tort actiorBoc. 23 at 12. Oendant argues that
“[tlogether, [the LIA and SAA] preempt theefd of State regulation over locomotives and
railcars” thus preempting “the field of State regulation over train equipménhtdt 15. This
argument theorizes that adding the two acts togeitigeves a result that neither act, by itself,
can achieve. Defendant cites no case law thatdached such a sweeping conclusion. Indeed,
the Third Circuit recently declad a dissenting judgeisvitation to “take the next logical step
on the patiKurnshas laid out” and “hold that the LIA preeis all state law claims in the field
of railroad safety.”Del. & Hudson Ry. Co., In&. Knoedler Mfrs., In¢.781 F.3d 656, 669 (3d

Cir. 2015) (Hardiman, J., dissenting). Instead ntiagority held that it was “faithfully applying
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the holding oKurns instead of unnecessarily and, in @iaw, unwisely expanding its language
to cover the situation at isshere, as the dissent would ddd. at 664 n.12see also idat 661—
68 (holding that the LIA did ngireempt a railroad’s indemnification, contribution, and breach
of contract claims against an equipmarg@ier and maintenance service provider based on
defective train seats).

Nevertheless, defendant argtiest the court should combine the Supreme Court cases
governing preemption under the LIA and SAActinclude that the ctent law requires
preemption of the entire fielof train equipment regulatiorSeeDoc. 23 at 13 (arguing that
“[r]leading theNapierandSouthern Railwalines of cases together wikurns, Congress has
placed train equipment beyond the reach ofeStagulation of any kind, even the common-law
tort system.”). The existing casaw does not support this result.

As discussed above, the court finds thathee the LIA nor SAA, separately, preempts
the entire field of state reguian over train equipment. True, the case law holds that the LIA
preempts the field of state regulation of locomotives. And the SAA preempts the field of state
regulation of safety appliances for railcaBut, none of the case law supports defendant’s
sweeping proposition that these “two statutesafeen tandem to preempt State regulation of
[all] train equipment.” Doc. 34 at 18. The coumti$ rejects defendant’s preemption argument.

B. Does Plaintiff's Alternative Claim Asserting Negligence Per Se Based on
Defendant’s Alleged Violation of TwoFederal Statutes State a Claim for
Relief?

Alternatively, plaintiff assesta negligence per se claim under Kansas law, alleging that
defendant violated the standangromulgated by the LIA arBAA. Plaintiff's Complaint
specifically denies that thesedviederal statutes preempt hatstlaw claims. Doc. 1-4 § 31.

But, if the court determines theither or both of these two fadé statutes preempt her claims,
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plaintiff seeks to assert an alternative state cause of action based on defendant’s alleged
violation of the LIA and SAA.Id. Plaintiff also explains ither Opposition to defendant’s
motion that if “the Court findso preemption of Plaintiff's fst three common law causes of
action, then her alternative fourthuse of action for statutoryolation becomes moot.” Doc. 31
at 33. This is so “because . . . no releaderal standard of camunder [the] LIA [or] SAA
[would exist] to violate.”ld.

The Federal Rules specifically allow litigamdsplead alternative dories of recovery.
SeeFed. R. Civ. P. 8(a)(3) (authaimg a party to plead “relief ithe alternative or different
types of relief”). The Rules also contemplateoinsistent and even hypothetical statements of a
party’s claim or defenseSee alsd-ed. R. Civ. P. 8(d)(2) (allowing a party to “set out 2 or more
statements of a claim or defense alternatieelrypothetically, eithein a single count or
defense or in separate ones. If a party makemative statements, the pleading is sufficient if
any one of them is sufficient.”$ee alsd-ed. R. Civ. P. 8(d)(3) & party may state as many
separate claims or defenses as it has, regrodf consistency. If a party makes alternative
statements, the pleading is sufficienafy one of them is sufficient.”).

Our Circuit has held that a plaintiff mayeusvidence of an SAA violation to support a
common law negligence clainsee Miller v. Union Pac. R.R. C800 F.2d 223, 224-25 (10th
Cir. 1990) (affirming trial court’slecision to allow jury to consél defendant’s violation of the
SAA as evidence supporting a common law negligence cla@m)also Armstrong v. Kansas
City S. Ry. Co.No. 91-2465-V, 1992 WL 105063, at *2 (Ran. Apr. 22, 1992) (holding that “a
cause of action for common law negligence atiga violation of the Safety Appliance Act—a
negligence per se claim” stated a viablerol&or relief). And, although the court has found no

Tenth Circuit authority on this point for the LlAther courts have conalad that a plaintiff may
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assert state law claims premismdviolations of the LIA.Seee.g, Del. & Hudson Ry. Co. v.
Knoedler Mfrs., InG.781 F.3d 656, 662 (3d Cir. 2016grt. deniedl36 S. Ct. 54 (2015)
(holding that the LIA does not@empt a state claim “that is premised on a violation of the duties
and standards of care stermignifrom the LIA itself”);BNSF Ry. Co. v. Seats, In849 P.3d
1096, 1099-1100 (Ariz. Ct. App. 2015) (Hwig that the LIA did nopreempt a railroad’s state-
law claims alleging that a locomotive seat manufacturer failed to comply with the federal
standard of care established in LI&ngvall v. Soo Line R.R. C&32 N.W.2d 560, 570-71
(Minn. 2001) (holding that “th&eld preempted by the LIA doe®t include state common law
actions based on a violation of the LIA” becaugeen applying the federal standard of care in
the LIA “there is no danger of underminitige goal of nationwide uniformity of railroad
operating standards, the primary rationale fodimg state law claims preempted.”). The court
finds these cases persuasive.

Defendant asserts three reasons why, it caoisteplaintiff cannot ssert her alternative
cause of actiofi. First, defendant argues that neittfer LIA nor the SAA creates a private right
of action. This argument misunderstands plaintiff's claim. Plaintifbisasserting a direct
claim against defendant for alletjg violating these federal staég. Instead, plaintiff asserts a
state law tort claim, alleging negligence persesed on defendant’s alleged violation of the LIA

and SAA. These claims are cognizable for reasons already explained.

4 Defendant asserts these arguments iMé@mnorandum Supporting its Motion for Judgment on

the Pleadings. Doc. 23. But defendant’s Reply never responds to plaintifseartguthat she has stated
a viable claim based on an alternative theory lidfre Arguably, defendant’s failure to address these
arguments amounts to a waiver of this issBee In re FCC 11-16¥53 F.3d 1015, 1100-01 (10th Cir.
2014) (rejecting petitioners’ argument because theiyderief was silent on an issue and made no
attempt to rebut the respondents’ argumesg also Cayetano-Castillo v. Lyn@30 F. App’x 788, 794
(10th Cir. 2015) (holding that an appellant, whesloot respond to an argument in its reply brief,
“waives, as a practical matter anyway, any objectimpisobvious to the court to specific points urged by
the appellee™ because the court is not “required to do his work for him and dissect [the appellee’s]
plausible argument” (quotinigardy v. City Optical, InG.39 F.3d 765, 771 (7th Cir. 1994)).
Nevertheless, the court addresses them above.
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Second, defendant argues thktintiff cannot state elaim based on LIA or SAA
violations because those statutes apply ontyaidroad carriers” ad not to a supplier or
manufacturer of passenguailcars like defendantSee49 U.S.C. § 20701 (LIA); 49 U.S.C. §
20302(a) (SAA). But, plaintiff argues, the LB¥xd SAA share a common penalty provision that
allows the imposition of fines up to $100,000 on angr§on” who violates the acts. 49 U.S.C. §
21301(a). And, the governing regtitens provide that the statls use of “person” includes
“any . .. manufacturer” of railroad equipment whausbject to penalties for violating the acts.
49 C.F.R. § 229.7 (LIA); 49 C.F.R. § 231.0(f) (SAA).

Third, defendant contends that plaintiff'sclxsive remedy is found in FELA. But that
statute imposes liability on the decedent’s eyet. 45 U.S.C. 8§ 51 (imposing liability on
“[e]lvery common carrier by railroad” for injuride “any person . . . employed by such carrier”
caused by negligence). Here, the decedemntigsloyer was ATSF, not defendant. And, as
plaintiff explains, litigants commonly add onplead non-employer ittd parties to FELA
actions to assert state law claims against th8eg e.g, Vanskike v. ACF Indus., In&65 F.2d
188, 194 (8th Cir. 1981) (affirming the trial cowrtiability findings against the manufacturer
and the owner of a trailer hitch based on a digbility theory and against an employer based on
a FELA claim arising from an accident that occdivéhen plaintiff was unloading a semi-trailer
secured to a railroad flzdr by the trailer hitchRucker v. Norfolk & W. Ry. G896 N.E.2d
534, 535 (lll. 1979) (explaining that the case—onsirag from a tank car explosion that killed
an employee—involved strict lidhy claims against the mafacturer and tl lessor of a
petroleum gas tank car and a FELAiol against the employer).

Finally, defendant contendsathplaintiff's Complaint fails to allege that defendant

violated a specific statutory stamda Plaintiff's alternative clainalleges that defendant violated
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the standard of care promulgatadthe LIA and SAA. As explaed above, other courts have
determined that these statutes may proaidéandard of cate support a common law
negligence claim. The court thasncludes that plaintiff's alteative claim states a claim for
relief sufficient to survive defendant’s Motion for Judgment on the Pleadings.

In sum, the court concludes that nonelefendant’s argumengseclude plaintiff's
alternative claim for relief. The court thdenies defendant’s Motion for Judgment on the
Pleadings against this alternative claim.

V. Conclusion

For reasons explained above, the courtekedefendant’s Motion for Judgment on the
Pleadings under Fed. R. Civ. P. 12(c).

IT IS THEREFORE ORDERED BY THE COURT THAT defendants’ Motion for
Judgment on the Pleadings (Doc. 22) is denied

IT IS SO ORDERED.

Dated this 12th day of January, 2018, at Topeka, Kansas.

s/ Daniel D. Crabtree

Daniel D. Crabtree
United States District Judge
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