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I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
 
CALEB KANATZAR, 
 
    Plaint iff, 
 
 vs.       Case No. 17-3115-SAC 
 
BRI AN COLE, TI MOTHY PHELPS,  
CAPTAI N RUCKER, and  
MARY FLETCHER, 

  

 
    Defendants.  

 
MEMORANDUM AND ORDER 

 
  The plaint iff Caleb Kanatzar, a pret r ial detainee at  the Shawnee 

County Departm ent  of Correct ions ( “SCDC”) , in Topeka, Kansas, filed a 29-

page com plaint  alleging 10 claim s for relief under 42 U.S.C. § 1983. He 

nam ed as defendants, Brian Cole, as director of SCDC;  Tim othy Phelps, an 

SCDC officer;  Captain Rucker, an SCDC officer;  and Mary Fletcher, a food 

services supervisor at  SCDC. ECF#  1. This com plaint  read like a sum m ary of 

isolated adm inist rat ive gr ievances against  SCDC officials, and it  was largely 

deficient  in alleging const itut ional violat ions. The court  applied the required 

screening standards, dism issing som e of the claim s and requir ing the 

plaint iff to file an am ended com plaint  upon court -approved form s. This 

am ended com plaint  was to cure all pleading deficiencies noted by the court , 

and it  was to incorporate all the plaint iff’s claim s rem aining from  the or iginal 

Kanatzar v. Cole et al Doc. 8

Dockets.Justia.com

https://dockets.justia.com/docket/kansas/ksdce/5:2017cv03115/117477/
https://docs.justia.com/cases/federal/district-courts/kansas/ksdce/5:2017cv03115/117477/8/
https://dockets.justia.com/


2 
 

com plaint  and any claim s that  the plaint iff intended to pursue by his m ot ion 

to am end.  I n receipt  of Mr. Kanatzar’s am ended com plaint , the court  applies 

the screening standards set  out  below.  

Statutory Screening of Pr isoner  Com pla ints 

  A court  m ust  screen prisoners’ com plaints which seek relief 

against  a governm ental ent ity or an officer or an em ployee of a 

governm ental ent ity. 28 U.S.C. § 1915A(a) . The screening court  m ust  

dism iss the ent ire com plaint  or any part  of it ,  if it  “ is fr ivolous, m alicious, or 

fails to state a claim  upon which relief can be granted;  or . .  .  seeks 

m onetary relief from  a defendant  who is im m une from  such relief.”  28 U.S.C. 

§ 1915A(b) .  

  “To state a claim  under § 1983, a plaint iff m ust  allege the 

violat ion of a r ight  secured by the Const itut ion and laws of the United 

States, and m ust  show that  the alleged deprivat ion was com m it ted by a 

person act ing under color of state law.”  West  v. Atkins,  487 U.S. 42, 48 

(1988)  (citat ions om it ted) ;  Northington v. Jackson,  973 F.2d 1518, 1523 

(10th Cir. 1992) . I n addressing a claim  brought  under § 1983, the analysis 

begins by ident ifying the specific const itut ional r ight  allegedly infr inged. 

Graham  v. Connor ,  490 U.S. 386, 393-94 (1989) . The validity of the claim  

then m ust  be judged by reference to the specific const itut ional standard 

which governs that  r ight . I d. 
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  A court  liberally const rues a pro se com plaint  and applies “ less 

st r ingent  standards than form al pleadings drafted by lawyers.”  Erickson v. 

Pardus,  551 U.S. 89, 94 (2007) . I n addit ion, the court  accepts all well-

pleaded allegat ions in the com plaint  as t rue. Anderson v. Blake,  469 F.3d 

910, 913 (10th Cir. 2006) . On the other hand, “when the allegat ions in a 

com plaint , however t rue, could not  raise a claim  of ent it lem ent  to relief,”  

dism issal is appropriate. Bell At lant ic Corp. v. Twom bly ,  550 U.S. 544, 558 

(2007) .  

  The sam e standard used for Fed. R. Civ. P. 12(b) (6)  m ot ions is 

used for § 1915 dism issals, and this includes the newer language and 

m eaning taken from  Twom bly  and its “plausibilit y”  determ inat ion. See Kay v. 

Bem is,  500 F.3d 1214, 1218 (10th Cir. 2007)  (citat ions om it ted) ;  see also 

Sm ith v. United States,  561 F.3d 1090, 1098 (10th Cir. 2009) , cert . denied,  

558 U.S. 1148 (2010) . As a result , courts “ look to the specific allegat ions in 

the com plaint  to determ ine whether they plausibly support  a legal claim  for 

relief.”  Kay ,  500 F.3d at  1218 (citat ion om it ted) . Under this new standard, 

“a plaint iff m ust  ‘nudge his claim s across the line from  conceivable to 

plausible.’”  Sm ith,  561 F.3d at  1098 (citat ion om it ted) . The Tenth Circuit  has 

m ade clear, “ that , to state a claim  in federal court , a com plaint  m ust  explain 

what  each defendant  did to [ the pro se plaint iff] ;  when the defendant  did it ;  

how the defendant ’s act ion harm ed [ the plaint iff] ;  and what  specific legal 

r ight  the plaint iff believes the defendant  violated.”  Nasious v. Two Unknown 
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B.I .C.E. Agents, at  Arapahoe County Just ice Center ,  492 F.3d 1158, 1163 

(10th Cir. 2007) .  

Am ended Com pla int  

  Mr. Kanatzar’s am ended com plaint  narrows his claim s to three 

counts under 42 U.S.C. § 1983 against  the sam e four defendants, Brian 

Cole, SCDC Director, Tim othy Phelps, SCDC Major, Captain Rucker, SCDC 

officer, and Mary Fletcher, food services supervisor at  SCDC. He seeks only 

injunct ive relief. For his first  count , Mr. Kanatzar alleges he requested a 

Kosher diet  and was placed on SCDC’s cert ified religious diet  plan one week 

later. However, he has been “m ade aware that ”  SCDC “does not  m aintain a 

separate Kosher kit chen”  and so he concludes that  his m eals are not  being 

prepared according to his religion’s tenets that  require using containers and 

utensils that  have never held non-Kosher food. ECF#  7. As far as act ions 

taken by the individual defendants, Mr. Kanatzar alleges he subm it ted 

requests that  his m eals be prepared in a m anner “keeping Kosher”  to Major 

Phelps, and his request  was not  acknowledged or answered so he filed 

another request  and grievance. ECF#  7, p. 7. He further alleges subm it t ing 

sim ilar requests to the defendants Cole and Fletcher and receiving no answer 

or acknowledgm ent  I d.  There are no allegat ions against  the defendant  

Rucker in this count . The plaint iff asserts the defendants violated his r ights 

under the First  and Fourteenth Am endm ent  to pursue his sincerely-held 

religious beliefs.  
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  For his second count , Mr. Kanatzar alleges he has been denied 

adequate exercise opportunit ies while in segregat ion. Released from  

segregat ion in July 18, 2017, Mr. Kanatzar alleges he returned to 

segregat ion on Novem ber 13, 2017, and then requested from  Captain 

Rucker that  exercise equipm ent  be placed in the segregat ion recreat ion 

cages. When his request  was not  answered or acknowledged, he filed with 

Director Cole a gr ievance which also was not  answered or acknowledged. He 

asserts this denial of exercise equipm ent  violates his Eighth Am endm ent  

r ight  against  cruel and unusual punishm ent . 

  For his third count , Mr. Kanatzar alleges he is denied “hot  or 

warm  water for shaving and washing”  in the segregat ion unit . ECF#  7, p. 8. 

As for showers, he alleges that  “ [ s] egregat ion inm ates are only allowed 

showers on Monday, Wednesday, and Friday and provided access to only 

very poor quality soap.”  I d.  He alleges sending requests to Captain Rucker 

and Director Cole for hot  water in the segregat ion cells and then filing a 

gr ievance when his requests were not  answered. He asserts the denial of hot  

water for shaving and washing violates his Eighth Am endm ent  r ight  against  

cruel and unusual punishm ent .  

Personal Par t icipat ion of Defendants  

  Mr. Kanatzar has alleged a sufficient  basis for personal 

part icipat ion on behalf of Director Cole for all three counts, on behalf of 

Major Phelps for count  one, on behalf of Supervisor Fletcher for count  one, 
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and on behalf of Captain Rucker for counts two and three. The defendants 

are respect ively dism issed from  the other counts for failure to allege their 

personal involvem ent .   

Count  One—Failure to Mainta in a  Separate Kosher  Kitc hen 

  The plaint iff’s am ended com plaint  does not  cure the failure to 

allege any personal involvem ent  by Captain Rucker. Because the plaint iff has 

been careful to allege a claim  based on what  he “was m ade aware of”  and 

not  on what  he personally knows about  how SCDC prepares his food to 

“keep Kosher,”  the court  shall order a Mart inez report . The plaint iff’s 

allegat ion suggests speculat ion, and there are no specific support ing 

allegat ions to cure this deficiency. The Court  finds the proper processing of 

this claim  cannot  be achieved without  addit ional inform at ion from  

appropriate officials. See Mart inez v. Aaron,  570 F.2d 317 (10th Cir. 1978) . 

I n pro se pr isoner lit igat ion, the Tenth Circuit  endorses the ordering of a 

“Mart inez report ”  where correct ions officials undertake an invest igat ion of 

the events at  issue and const ruct  an adm inist rat ive record from  that  

invest igat ion. I d.  at  319. “The purpose of a Mart inez report  is to ‘develop a 

record sufficient  to ascertain whether there are any factual or legal bases for 

the pr isoner 's claim s.’”  Breedlove v. Costner ,  405 Fed. Appx. 338, 343 (10th 

Cir. 2010)  (unpub.) , cert . denied,  563 U.S. 965 (2011)  (quot ing Hall v. 

Bellm on,  935 F.2d 1106, 1109 (10th Cir. 1991) ) . The court  finds that  proper 

processing of plaint iff’s claim  here cannot  be achieved without  addit ional 
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inform at ion from  appropriate officials of SCDC about  the m at ters alleged in 

the first  count  of Mr. Kanatzar’s am ended com plaint .  

Count  Tw o—Failure to Provide Ad equate Exercise Equipm ent  in 
Segregat ion’s Recreat ion Cage  
 
  The plaint iff alleges a r ight  under the Eighth Amendm ent  to have 

exercise equipm ent  in the segregat ion recreat ion cages. “The Eighth 

Am endm ent 's prohibit ion of cruel and unusual punishm ent  im poses a duty 

on prison officials to provide hum ane condit ions of confinem ent , including 

adequate food, clothing, shelter, sanitat ion, m edical care, and reasonable 

safety from  serious bodily harm .”  Tafoya v. Salazar ,  516 F.3d 912, 916 

(10th Cir. 2008) . “Although we have never expressly held that  pr isoners 

have a const itut ional r ight  to exercise, there can be no doubt  that  total 

denial of exercise for an extended period of t im e would const itute cruel and 

unusual punishm ent  prohibited by the Eighth Am endm ent .”  Housley v. 

Dodson,  41 F.3d 597, 599 (10th Cir. 1994) , abrogated on other grounds by 

Lewis v. Casey ,  518 U.S. 343, 349–54 (1996) . See also Fogle v. Pierson,  

435 F.3d 1252, 1259–60 (10th Cir.) ( ruling that  allegedly “being denied all 

outdoor exercise for the three years he was in adm inist rat ive segregat ion”  

states an Eighth Am endm ent  claim ) , cert . denied,  549 U.S. 1059 (2006) . 

“We recognize . .  .  that  what  const itutes adequate exercise will depend on 

the circum stances of each case, including the physical character ist ics of the 

cell and jail and the average length of stay of the inm ates.”  Housley v. 

Dodson,  41 F.3d at  599. See Perkins v. Kan. Dept . of Correct ions,  165 F.3d 
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803, 810 n.8 (10th Cir. 1999) ( “What  const itutes adequate exercise will 

depend on the circum stances of each case,”  and “penological considerat ions 

m ay, in certain circum stances, just ify rest r ict ions.” ) . As the Tenth Circuit  has 

stated, “ [ although]  one hour per week . .  .  of .  .  .  exercise and fresh air  is 

st ill rest r ict ive, we cannot  say, without  m ore, that  it  fails to sat isfy the 

dem ands of the Eighth Am endm ent .”  Bailey v. Shillinger ,  828 F.2d 651, 653 

(10th Cir. 1987) .  

  The court ’s pr ior order pointed out  that  the plaint iff’s allegat ions 

failed to allege with specificity the denial of exercise opportunit ies that  would 

approach a const itut ional violat ion. He has not  alleged any addit ional 

circum stances to support  an Eighth Am endm ent  violat ion other than having 

been returned to segregat ion and there being denied exercise equipm ent  

again. See Slappy v. Fr izzell,  5: 14-CV-P185-GNS, 2015 WL 236921, at  * 4 

(W.D. Ky. Jan. 16, 2015)  (The allegat ion of being denied exercise equipm ent  

does not  state a § 1983 claim ) ;  Cooper v. CDCR,  No. 2: 13-CV-01233 DAD 

P., 2014 WL 1125301, at  * 3 (E.D. Cal. Mar. 20, 2014) ( “ [ M] erely denying 

prisoners access to exercise equipm ent , by itself, is not  a sufficient ly serious 

deprivat ion to give r ise to a violat ion of the Eighth Am endm ent . East  v. 

California Dept . of Correct ions,  No. 1: 09-CV-01739-DLB P, 2010 WL 346880 

at  * 3 (E.D. Cal. Sept . 1, 2010) .” ) ;  cf.  Jordan v. Rowley ,  1: 16-CV-1261, 2017 

WL 2813294, at  * 3 (M.D. Pa. June 29, 2017)  (cit ing Aust in v. Guarini,  1997 

WL 47566 (E.D. Pa. 1997)  ( finding no Eighth Am endm ent  violat ion where 
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the pr isoner was deprived of the opportunity to use the exercise equipm ent  

in the gym nasium ) . The court  dism isses this claim .  

Count  Three- - Access to Hot  W ate r  w ith in Segregat ion Cell 
 
  A fair  reading of Mr. Kanatzar’s am ended com plaint  is that  he is 

receiving hot  showers three days a week, but  that  he does not  have hot  

water within his segregat ion cell for shaving and washing. Thus, this case is 

unlike those where the courts have “ found that  a regim en of cold showers 

m ay const itute a const itut ional violat ion.”  See Gipson v. Paquin,  2014 WL 

11395455, at  * 5 (E.D. Wis. Mar. 25, 2014)  (cit ing Tapia v. Sheahan, No. 97-

5737, 1998 WL 919709, at  * 5 (N.D. I ll.  Dec. 30, 1998) ;  Gordon v. Sheahan,  

No. 96-1784, 1997 WL 136699, at  * 7 (N.D. I ll.  Mar. 24, 1997) )  (both cases 

also involved lack of heat  as an addit ional confinem ent  condit ion) . “Because 

rout ine discom fort  is part  of the penalty that  cr im inal offenders pay for their  

offenses against  society, only those deprivat ions denying the m inim al 

civilized m easure of life's necessit ies' are sufficient ly grave to form  the basis 

of an Eighth Am endm ent  violat ion.”  Hudson v. McMillian,  503 U.S. 1, 9 

(1992) ( internal quotat ion m arks and citat ions om it ted) . Thus, to m eet  the 

object ive com ponent  of an Eighth Am endm ent  condit ions-of-confinem ent  

claim , “ext rem e deprivat ions are required.”  I d.  at  8-9. Having to use cold 

water to shave and to wash your hands and face is not  sufficient ly severe or 

serious as to arguably const itute the denial of the m inim al civilized m easure 

of life’s necessit ies. Com bining this with the denial of exercise equipm ent  
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does not  produce the deprivat ion of an “ ident ifiable hum an need such as 

food, warm th, or exercise.”  Craig v. Eberly ,  164 F.3d 490, 495 (10th Cir. 

1998)  ( internal quotat ion m arks and citat ion om it ted) . The Eighth 

Am endm ent  does not  ent it le inm ates to the “ ’am enit ies, conveniences and 

services of a good hotel. ’”  Murnahan v. Daily ,  1990 WL 203139, at  * 3 (D. 

Kan. Nov. 28, 1990)  (quot ing Harris v. Flem ing,  839 F.2d 1232, 1235-36 

(7th Cir. 1988) ) . The court  dism isses count  three for failure to allege an 

Eighth Am endm ent  violat ion.  

  I T I S THEREFORE ORDERED that  counts two and three of the 

plaint iff’s am ended com plaint  are dism issed for failure to state a claim  upon 

which relief can be granted, and the defendant  Rucker who was nam ed as a 

defendant  on only these two counts is dism issed as a party 

  I T I S FURTHER ORDERED that , 

(1)  The clerk of the court  shall prepare waiver of service form s for Brian 

Cole, Director of SCDC;  Tim othy Phelps, Major of SCDC;  and Mary Fletcher, 

Food Service Supervisor of SCDC, pursuant  to Rule 4(d)  of the Federal Rules 

of Civil Procedure, to be served upon them  at  no cost  to plaint iff.  The report  

required herein shall be filed no later than sixty (60)  days from  the date of 

this order, unless the t im e is extended by the Court . The answer or other 

responsive pleading shall be filed within thir ty (30)  days after the Mart inez 

report  is filed.     
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(2)  Officials responsible for the operat ion of the SCDC, nam ely Director 

Brian Cole, are directed to undertake a review of the subject  m at ter of the 

am ended com plaint  and specifically the allegat ions in count  one:  

a.  To ascertain the facts and circum stances;  

b.  To consider whether any act ion can and should be taken by the 

inst itut ion to resolve the subject  m at ter of the com plaint ;  

c. To determ ine whether other like com plaints, whether pending in this 

court  or elsewhere, are related to this am ended com plaint  and should be 

considered together. 

(3)  Upon com plet ion of the review, a writ ten report  shall be com piled 

which shall be at tached to and filed with the defendant ’s answer or response 

to the com plaint . Statem ents of all witnesses shall be in affidavit  form . 

Copies of pert inent  rules, regulat ions, official docum ents, and, wherever 

appropriate, the reports of m edical or psychiat r ic exam inat ions shall be 

included in the writ ten report . 

(4)  Authorizat ion is granted to the officials of the SCDC to interview all 

witnesses having knowledge of the facts, including the plaint iff.  

(5)  No answer or m ot ion addressed to the am ended com plaint  shall be 

filed unt il the Mart inez report  required herein has been prepared. 

(6)  Discovery by plaint iff shall not  com m ence unt il plaint iff has received 

and reviewed defendant ’s answer or response to the com plaint  and the 
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report  ordered herein. This act ion is exem pted from  the requirem ents 

im posed under Fed. R. Civ. P. 26(a)  and 26( f) . 

  Dated this  9 th day of March, 2018, Topeka, Kansas. 

 

                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge  

 

 

 

 


