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I N THE UNI TED STATES DI STRI CT COURT 
FOR THE DI STRI CT OF KANSAS 

 
TROY HENRY NELSON, 
 
    Plaint iff, 
 
 vs.       Case No. 17-3124-SAC 
 
MARK T. SCHOENHOFER and 
DEREK SCHMI DT, Kansas  
At torney General,  
 
    Defendants.  

 
MEMORANDUM AND ORDER 

 
  On July 31, 2017, the Plaint iff,  Troy Henry Nelson, an inm ate at  

the Sedgwick County Detent ion Facility, subm it ted two com plaints. They 

have been filed as separate act ions and assigned the case num bers of 17-

3123 and 17-3124. The com plaint  in 17-3123 is a form  civil r ights com plaint  

for an act ion under 42 U.S.C. § 1983. The com plaint  in 17-3124 is a form  

civil com plaint , and it  asserts there is j ur isdict ion based upon the violat ion of 

civil r ights falling within 28 U.S.C. § 1343.1 Both com plaints are docketed as 

pr isoner civil r ights act ions.  

  Both com plaints essent ially nam e the sam e defendants with only 

m inor differences including the addit ion of a m iddle init ial for Mr. 

Schoenhofer and the absence of “doe”  defendants in 17-3124. Both 

                                    
1The plaint iff’s com plaint  also listed K.S.A. 22-3504 as a jur isdict ional basis. 
This Kansas statute establishing a procedure for Kansas courts to correct  
illegal sentences in state court  is not  a statutory basis for federal subject  
m at ter jur isdict ion. There is also no diversity jur isdict ion here.  
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com plaints basically allege the sam e factual set t ing and assert  the sam e 

substant ive claim s against  Mr. Nelson’s form er cr im inal defense counsel, 

Mark Schoenhofer, and against  the current  At torney General of Kansas. Mr. 

Nelson alleges Mark Schoenhofer inadequately represented him  at  a cr im inal 

sentencing in state court  in 2002 which resulted in an erroneous cr im inal 

history category and an erroneous longer sentence. The unpublished opinion 

of the Kansas Court  of Appeals filed Novem ber 18, 2016, State v. Nelson,  

384 P.3d 1026 (Table) , 2016 WL 6821852 (2016) , explains som e of the 

plaint iff’s allegat ions concerning the state court  proceedings. As alleged in 

17-3123, Mr. Nelson repeats that  the defendant  Kansas At torney General 

knew of and failed to prevent  the dist r ict  at torney from  prosecut ing him  in 

2002 while having a conflict  of interest  and failed to prevent  the violat ion of 

his const itut ional r ights and state law at  the or iginal sentencing and at  the 

later resentencing. The plaint iff seeks exclusively m onetary dam ages as his 

relief. 

  Because the plaint iff’s com plaints in 17-3123 and 17-3124 are 

ident ical for all purposes relevant  to the screening process, the court  will 

incorporate its discussion and analysis from  17-3123 as its ruling here. The 

court  is sat isfied that  its ruling in 17-3123 applies across the board to 17-

3124.   

Statutory Screening of Prisoner Com plaints 
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  The Court  is required to screen com plaints brought  by pr isoners 

seeking relief against  a governm ental ent ity or an officer or an em ployee of 

a governm ental ent ity. 28 U.S.C. § 1915A(a) . The Court  m ust  dism iss the 

ent ire com plaint  or any part  of it ,  “ if the com plaint  . .  .  is fr ivolous, 

m alicious, or fails to state a claim  upon which relief can be granted;  or . .  .  

seeks m onetary relief from  a defendant  who is im m une from  such relief.”  28 

U.S.C. § 1915A(b) .  

  “To state a claim  under § 1983, a plaint iff m ust  allege the 

violat ion of a r ight  secured by the Const itut ion and laws of the United 

States, and m ust  show that  the alleged deprivat ion was com m it ted by a 

person act ing under color of state law.”  West  v. Atkins,  487 U.S. 42, 48 

(1988)  (citat ions om it ted) ;  Northington v. Jackson,  973 F.2d 1518, 1523 

(10th Cir. 1992) . A court  liberally const rues a pro se com plaint  and applies 

“ less st r ingent  standards than form al pleadings drafted by lawyers.”  Erickson 

v. Pardus,  551 U.S. 89, 94 (2007) . I n addit ion, the court  accepts all well-

pleaded allegat ions in the com plaint  as t rue. Anderson v. Blake,  469 F.3d 

910, 913 (10th Cir. 2006) . On the other hand, “when the allegat ions in a 

com plaint , however t rue, could not  raise a claim  of ent it lem ent  to relief,”  

dism issal is appropriate. Bell At lant ic Corp. v. Twom bly ,  550 U.S. 544, 558 

(2007) . 

  The Tenth Circuit  Court  of Appeals has explained “ that , to state a 

claim  in federal court , a com plaint  m ust  explain what  each defendant  did to 
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[ the pro se plaint iff] ;  when the defendant  did it ;  how the defendant 's act ion 

harm ed [ the plaint iff] ;  and, what  specific legal r ight  the plaint iff believes the 

defendant  violated.”  Nasious v. Two Unknown B.I .C.E. Agents,  492 F.3d 

1158, 1163 (10th Cir. 2007) . The court  “will not  supply addit ional factual 

allegat ions to round out  a plaint iff 's com plaint  or const ruct  a legal theory on 

a plaint iff 's behalf.”  Whitney v. New Mexico,  113 F.3d 1170, 1173-74 (10th 

Cir. 1997)  (citat ion om it ted) . The sam e standard used for Fed. R. Civ. P. 

12(b) (6)  m ot ions is used for § 1915(e) (2) (B) ( ii)  dism issals, and this includes 

the newer language and m eaning taken from  Twom bly  and its “plausibilit y”  

determ inat ion. See Kay v. Bem is,  500 F.3d 1214, 1218 (10th Cir. 2007)  

(citat ions om it ted) ;  see also Sm ith v. United States,  561 F.3d 1090, 1098 

(10th Cir. 2009) . As a result , courts “ look to the specific allegat ions in the 

com plaint  to determ ine whether they plausibly support  a legal claim  for 

relief.”  Kay ,  500 F.3d at  1218 (citat ion om it ted) . Under this new standard, 

“a plaint iff m ust  ‘nudge his claim s across the line from  conceivable to 

plausible.’”  Sm ith,  561 F.3d at  1098 (citat ion om it ted) .  

Defendant  At torney General   

  The plaint iff is br inging a dam age suit  against  the Kansas 

At torney General Schm idt  based on the conduct  of dist r ict  at torneys in 

prosecut ing him  and in part icipat ing in the sentencing proceedings. The 

plaint iff’s com plaint  fails to specify whether the defendant  is sued in his 

official capacity, individual capacity, or both. I f this is an official capacity 
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act ion, the “Kansas At torney General is the ‘chief law officer of the state’ and 

therefore is ent it led to sam e im m unity under the Eleventh Am endm ent  as 

the State itself.”  Maley v. Kansas,  543 Fed. Appx. 869, 2013 WL 6171080 

(10th Cir. Nov. 26, 2013)  (citat ions om it ted) .  

  I f this is an individual capacity act ion, the defendant  Schm idt  did 

not  becom e At torney General unt il 2011 which is a mat ter of public record 

and for judicial not ice. There is no factual or legal basis for alleging 

Schm idt ’s liabilit y pr ior to 2011. I n addit ion, prosecutors enjoy absolute 

im m unity from  civil suits for dam ages asserted against  them  for act ions 

taken “ in init iat ing a prosecut ion and in present ing the State's case.”  I m bler 

v. Pachtm an,  424 U.S. 409, 431 (1976) . The allegat ions of m isconduct  here 

focus on the dist r ict  at torney’s part icipat ion in the actual prosecut ion and 

involvem ent  in the sentencing proceedings. This alleged conduct  com es 

within the nature of funct ions perform ed by the state’s advocate or 

prosecutor. Buckley v. Fitzsim m ons,  509 U.S. 259, 271 (1993) . Act ions 

taken as an advocate or, m ore specifically, “acts undertaken by a prosecutor 

in preparing for the init iat ion of judicial proceedings or for t r ial, and which 

occur in the course of his role as an advocate for the State”  are covered by 

absolute im m unity. I d.  at  273. Because the plaint iff has alleged only 

m isconduct  regarding act ions taken in prosecut ing and advocat ing a 

sentence, absolute prosecutorial im m unity applies here. This case is one of 

“ those ext raordinary instances when the claim ’s factual backdrop clearly 
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beckons the defense”  as m ade obvious from  the face of the com plaint  and 

no further factual record is necessary. See Truj illo v. William s,  465 F.3d 

1210, 1217 (10th Cir. 2006) . Mr. Nelson’s claim s against  the defendant  

Schm idt  cannot  survive the im m unity defenses.  

  Finally, the at torney general’s supervision of others does not  

subject  him  to liabilit y, as supervisors can only be held liable for their  own 

deliberate intent ional acts. See Ashcroft  v. I qbal,  556 U.S. 662, 676 (2009)  

( “Because vicarious liabilit y is inapplicable to . .  .  § 1983 suits, a plaint iff 

m ust  plead that  each Governm ent -official defendant , through the official’s 

own individual act ions, has violated the Const itut ion.” ) . The plaint iff’s 

com plaint  contains no allegat ions of individual act ions taken by the 

defendant  Schm idt , nor do the alleged context  and circum stances of this 

case suggest  any possibilit y of the plaint iff being able to allege individual 

act ions. And to the extent  that  the plaint iff is alleging any violat ions of state 

statutes, he has stated no cognizable § 1983 act ion which is reserved for the 

deprivat ion of r ights secured by the federal const itut ion or law. Truj illo,  465 

F.3d at  1214 n. 2.  Thus, the plaint iff’s m onetary dam age claim s against  

Schm idt  are barred by Eleventh Amendm ent  im m unity and absolute 

im m unity. Nor can the plaint iff allege a viable claim  against  Schm idt  who is 

sued purely in his supervisory status as the At torney General of Kansas. 

Dism issal of the defendant  Schm idt  pursuant  to § 1915A(b) (1)  and (2)  is 
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necessary and proper, and an opportunity for the plaint iff to am end would 

be fut ile.  

Defendant  Schoenhofer 

  The plaint iff is alleging various claim s against  his cr im inal 

defense lawyer for his inadequate representat ion and ineffect ive legal 

assistance in the 2002 sentencing. While couching these claim s both as legal 

m alpract ice and the violat ion of his const itut ional r ights, the plaint iff has not  

alleged that  his state court  at torney was act ing under color of state law as 

required under § 1983. See Polk Cty. v. Dodson,  454 U.S. 312, 318–19, 

321–23 (1981)  (assigned public defender is ordinarily not  considered a state 

actor because their conduct  as legal advocates is cont rolled by professional 

standards independent  of the adm inist rat ive direct ion of a supervisor) ;  Dunn 

v. Harper County ,  520 Fed. Appx. 723, 725-26, 2013 WL 1363797 at  * 2 

(10th Cir. Apr. 5, 2013) ( “ [ I ] t  is well established that  neither pr ivate 

at torneys nor public defenders act  under color of state law for purposes of § 

1983 when perform ing t radit ional funct ions as counsel to a cr im inal 

defendant .”  (citat ions om it ted) ) . A crim inal defense at torney does not  act  

under color of state even when the representat ion was inadequate. Briscoe 

v. LaHue,  460 U.S. 325, 330 n.6 (1983) . The com plaint  does not  allege any 

legal or factual basis for a conspiracy that  would br ing this m at ter under the 

color of state law. Conclusory allegat ions of “ they”  are not  enough to m ake 

out  act ions taken under color of state law. More im portant ly, there are no 
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support ing facts alleged here, and what  is alleged sim ply does not  point  to 

any real possibilit y that  the plaint iff could allege any plausible theory of 

liabilit y. The court  is convinced an opportunity to am end here would be 

fut ile. All of the above analysis applies with equal force against  the plaint iff’s 

“ john doe”  defendants about  whom  the plaint iff only alleges as possible 

defendants “who com e to light  during this com plaint .”  ECF#  1, p. 4. The 

plaint iff’s issues with his state cr im inal sentencing will never state a federal 

civil r ights act ion against  these nam ed defendants.  

  Because the Court  finds that  the plaint iff 's federal claim s against  

the defendant  Schm idt  and the defendant  Schoenhofer are subject  to 

im m ediate dism issal, the Court  declines to exercise supplem ental jur isdict ion 

over Plaint iff 's state law claim s at  this early stage in the proceedings. See VR 

Acquisit ions, LLC v. Wasatch County ,  853 F.3d 1142, 1150 (10th Cir. 2017)  

(cit ing and quot ing Sm ith v. City of Enid ex rel. Enid City Com m ’n,  149 F.3d 

1151, 1156 (10th Cir. 1998)  ( “When all federal claim s have been dism issed, 

the court  m ay, and usually should, decline to exercise jur isdict ion over any 

rem aining state claim s.” ) ) . Thus, the plaint iff’s rem aining state law claim s 

are dism issed without  prejudice.  

  I T I S THEREFORE ORDERED that  the plaint iff’s claim s under 42 

U.S.C. § 1983 are dism issed for the reasons stated above, and his state law 

claim s are dism issed without  prejudice to refiling. 

  Dated this 20 th day of October, 2017, Topeka, Kansas. 
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                                  s/ Sam  A. Crow      
    Sam  A. Crow, U.S. Dist r ict  Senior Judge  

 


