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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
GHAZI MANNI,
Petitioner,
V. CASE NO. 17-3192-JWL

NICOLE ENGLISH, Warden,
USP-L eavenworth,

Respondent.
MEMORANDUM AND ORDER

This matter is a petition for writ of habs corpus filed under 28 U.S.C. § 2241.
Petitioner is incarcerated with the Federal éawr of Prisons (“BOP”) at USP-Leavenworth in
Leavenworth, Kansas (“USPL”"). Petitioner filectpetition in the Eastern District of Michigan,
and the case was transferred to this Court for pripypesdiction in the district of confinement.
See Rumsfeld v. Padill&42 U.S. 426, 443 (2004) (“for coteabeas petitions challenging
present physical confinement, jurisdiction lies inyoohe district: the disitt of confinement”).

Petitioner challenges the calculation of hidei@al sentence. The Court issued an Order
to Show Cause (Doc. 5), Respondent filed aiswier and Return (Doc. 12), Petitioner filed a
Traverse (Doc. 13), and the matter is readyrésolution. The Court finds that Petitioner does
not allege facts establishing a federal canstinal violation andlenies relief.
|. Facts

Petitioner was arrested on Novembe2@0)7 and October 9, 2008, by the Detroit Police
Department in Case Nos. 07-023554-01-&htl 09-003976-FH, and was released on bond in

each case on the same day he was arrested. Because one case was subsequently dismissed and
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Petitioner was acquitted in the otlease, he did not receive pricustody credit at that time for
his time in custody.

On May 11, 2009, Petitioner was arrestedhsyFBI pursuant to Case No. 09—-CR-20193
in the United States Eastern District of Michigan (“Case No. 20193”) and released on bond the
same day. On September 20, 2011, Petitiones araested by the United States Marshals
Service (“USMS”) pursuant to Case No. 13—2R224 in the Eastern District of Michigan
(“Case No. 20224”) and released on September 21, 2011.

Petitioner made his initial appearanceCase No. 20224 on April 3, 2013, and was
released on bond the same day. The docket se Gla. 20224 reflects thatguilty jury verdict
was entered on July 3, 2013, and Petitionboad was revoked pending sentencing. At the
conclusion of the bond revocation hearing, Petition@s remanded to the custody of the USMS.
Case No. 13—-CR-20224-MAG-RSW.IE Mich.), Doc. 31, at 1.0n July 9, 2014, Petitioner
was sentenced to eighty-seven months imprigoinm Case No. 20224 for Felon in Possession
of a Firearm and Felon in Posse®n of Ammunition (the “Fgt Sentence”). Doc. 12-1, at 29—

33. Petitioner appealed his conviction and sexmtda the United StatéSourt of Appeals for
the Sixth Circuit.

On December 9, 2014, Petitioner and the government entered into a Rule 11 Plea
Agreement for Petitioner’'s three additional criminal cases pending in the Eastern District of
Michigan—Case Nos. 14-CR-20749, 09—CR-2048@ 09—CR-20193. These cases involved
sports bribery and governmgmbgram fraud. The Plea Agreent provides in part that:

3. Sentence
The Court will impose the sentences pursuant to 18 U.S.C.

8 3553, and in doing so must cale the sentencing guideline
range.



A. Imprisonment

The parties agree that mothstanding the sentencing
guidelines range, a sentence in each of these cases of no more than
70 months, with credit for timserved beginning July 3, 2013,
concurrent with the sentenaenposed on Mr. Manni in case
number 13-20224, is adequate tal@ds the factsrthe Court is
required to consider under sen 3553. Therefa@, pursuant to
Federal Rule of Criminal Prodare 11(c)(1)(C) the sentences of
imprisonment in this case may not exceed this limit.

* % k%

4. Case Number 13cr 20224

Following Mr. Manni’s pleas of guilty in accordance with
this agreement, the governmemidaMr. Manni will stipulate that
case number 13-20224 be remanded to the district court for
purposes of resentencing. Following remand the parties will
stipulate that the correct sentamgiguidelines range in that case is
70-80 months in custody. The pes agree that on remand the
sentence in that case will not exceed 70 months in custody.
* k k%
If, on remand of case numbé&B-20224, Mr. Manni receives a
sentence no greater than 70 monthsustody, he waives his right
to appeal his conviction arids sentence in that case.

SeeCase No. 09-CR-20192-MAG-RSW (ENdich.), Doc. 223, p. 7, 8, 13-15.
On December 12, 2014, Petitioner and gbgernment filed a Jot Motion to Remand

for Resentencing in Petitioner’s appeal of Cse 20224 pending in the Sixth Circuit Court of
Appeals. The Joint Motion provides that aentencing, Petitioner’'s wecounsel noticed that
there was a mistake in his base offense level, and if the correct level is substituted, the advisory
sentencing guideline range is seventy to eigktyes months in custody. The parties agreed that
“this plain error necessitates ragencing.” Doc. 1-2, at 1-2. The Joint Motion further provides
that:

Defendant and government have reached agreement to resolve

three additional pending cases. Part of that agreement is that the

government will agree to move for a remand in this appeal, that the

government will recommend that defendant be sentenced to the
bottom of the new guidelines range, and that defendant will give



up his appeal of his conviction in this case. The Court should
remand this case to the distradiurt for a new sentencing hearing
at which the government will recommend a sentence of
imprisonment of 70 months.
Id. at 2. On March 17, 2015, thex8i Circuit granted the parseémotion, vacated Petitioner’s
sentence and remanded to therdistourt for resentencing.

The government filed a single sent#ly memorandum for Case Nos. 20224, 20192,
20193 and 20749, stating that “the government recemcis that if the Qurt accepts the plea
agreement it then sentence Mr. Manni to 70 moathscarceration.” Case No. 20224, Doc. 78.
All four cases were set for a single sentend¢iagring on June 16, 2015. On that date, the court
accepted the Rule 11 Plea Agreement ancesentl Petitioner iall four cases.

Petitioner was sentenced to seventy months in Case No. 20224 (the “Amended First
Sentence”). The Amended Judgment for Qdse20224 states: “Counts 1 and 2 **70 months
on each count to run concurrent wifocket Numbers 1£R-20749; 09-CR-20192; 09-CR-
20193. Defendant shall be giveredit for time served since yu3, 2013.” Doc. 12-1, at 36—
37. Petitioner was also sentenced in thedhadditional cases (tti€econd Sentence”). The
Judgments in Case Nos. 20749, 20192 and 201®3dar for sentences of 70 months (20749)
and 60 months (20192 and 20193) and all statdie ‘Tourt hereby orders Docket Numbers 14-
CR-20749; 09-CR-20192; 09-CR-20193 to run concurneith one another and with any
discharged term of custody on Docket Numb&rCR-20224. Defendant shall be given credit
for time served since July 3, 2013.” Doc. 12-1, at 45-46, 53-54, 61-62.

The BOP evaluated Petitioner's federahtsece based on a seventy-month term of
imprisonment imposed in the Amended Firsht®ace on July 9, 2014, and three other terms of

imprisonment for sixty, sixtyand seventy months imposed in the Second Sentence on June 16,

2015, all to run concurrent witkach other and with thelischargederm of custody” for Case



No. 20224. The orders were integfed by the BOP as ordering tineee cases to run concurrent
with the “undischarged” term in Case No. 20224.

On November 15, 2017, the Designationnt®ace and Computation Center (“DSCC”)
sent a letter to the sentencing judge seekiagfication on the sentensemposed on June 16,
2015. Doc. 12-1, at 71. TRESCC's letter states:

Pursuant to 18 U.S.C. § 358%(and Bureau of Prisons
policy, a federal sentence may not commence earlier than the date
on which it is imposed. The Beau of Prisons has computed
Mr. Manni’'s 70 month sentenda 13-CR-20224 as commencing
on July 9, 2014, which was the original date he was sentenced. To
commence the sentence in 14-CR-20749, 09-CR-20192 and 09-
CR-20193 with the discharged term of custody in 13-CR-20224
would require beginning those rgences prior to the date of
imposition. The remaining the cases are computed as
commencing on June 16, 2015, amthning concurrent with the
undischarged portion of the sentence imposed in 13-CR-20224.
All sentences were aggregatéd accordance with statute and
Bureau of Prisons policy. Mr. Ndai was also credited with prior
custody credit from July 3, 2018rough July 8, 2014. This has
resulted in an overlap of lfnonths and 8 days between the
original sentence date and teentences imposed in June 2015.
Mr. Manni has a current projecteelease date of May 21, 2019,
via Good Conduct Time Release.

If it was the Court’s intenin sentencing Mr. Manni on all
cases that he serve a total temm longer than the undischarged
portion remaining in 13-CR-20224 on June 16, 2015, the Bureau
requests clarification. If howevdhere was a clerical error in the
Order requiring the sentence® run concurrent with the
discharged portion of the rta imposed in 13-CR-20224, the
Bureau will compute the sentences as indicated above.

Doc. 12 -1, at 72. The letter also enclosed a copy of Petitioner's sentence computation.
On December 11, 2017, the sentencing judgparded to the letter, stating that he had

reviewed the information regarding Petitionesantencings and it was his “intention that the

! Respondent alleges that this was to Petitioner's advantage, because otherwise the three cases would have run
consecutive to the undischarged portionhaf sentence in Case No. 20224.
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sentences in the cases 09-20192, 09-20193, and 14-20749 run concurrent with each other and
concurrent with the undischarged portion of the sentence-20234.” Doc. 12-1, at 73.

The BOP calculates Petitiar® sentence as an aggrega&ighty-one month and seven-
day term of imprisonment and a three-year tefraupervision. The BB calculates Petitioner’s
prior custody credit at 377 days for timeegpin prior custody—November 3, 2007 (one day),
October 9, 2008 (one day), May 11, 2009 (one d8g¢ptember 20 and 21, 2011 (two days),
April 3, 2013 (one day), and from July 3, 2013 through July 8, 2014 (371 days). After applying
Petitioner’s prior custody credit to his agguaém sentence, the BOP calculates Petitioner’s
expiration of his full term date as April 3020, with a projected lease date of May 21, 2019,
via good conduct time release.

I1l. Discussion

1. Exhaustion

Generally, a federal prisoner must exhaasgailable administrative remedies before
commencing a habeas corpuditpen under 28 U.S.C. § 2241Williams v. O'Brien 792 F.2d
986, 987 (10th Cir. 1986) (per curiamyhe BOP’s four-part administrative remedy program is
codified at 28 C.F.R. §542. Respondenknmevledges that Petitionehas exhausted his
administrative remedies with respect to the isgwesented in his Petition. Doc. 12, at 3.

2. Standard of Review

To obtain habeas corpus relief, an inmate must demonstrate that “[h]e is in custody in
violation of the Constitutin or laws or treaties a@lie United States.” 28 B. C. § 2241(c)(3).

3. Sentence Computation

Petitioner alleges that the BOP improperlycatated his federal sentence. Petitioner

alleges that “the BOP has miscalculated?@month sentence imposed on remand [ ], by



erroneously aggregating the 70-month term witla@ated term to arrive at a sentence of over 81
months.” Doc. 1, at 2. Petitioner alleges tihat BOP incorrectly aggregated his sentences such
that his sentence equals eiglotye months and seven days, egtieag his prison term to more
than the sentencing court intended.

The BOP, in calculating a sentence, fiestablishes the commencement date, governed
by 18 U.S.C. § 3585(a); and second, determicreslit for time already spent in custody,
governed by 18 U.S.C. § 3585(b). In accordance with statute, the BOP determines the date a
federal sentence commences as the date in Wthehdefendant is received in custody awaiting
transportation to, or arrives volamily to commence service of sente at, the official detention
facility at which the sentencets be served.” 18 U.S.C. § 358%( The earliest time a sentence
can commence is the date of imposition of the federal sentefee. Isles v. ChesteCase
No. 08-3028—-RDR, 2009 WL 1010553, at *4 (D. Kan. April 15, 2009) (cibed/artino v.
Thompson1997 WL 362260, at *2 (10th CiJuly 1, 1997) (“Logically, [a federal sentence]
cannot commence prior to the datés pronounced, even if madmncurrent with a sentence
already being served.”)).

When a judgment is vacated solely for the purpose of resentencing, the sentence is
deemed to run from the same date as the original sent&eeeBlood v. Bledsp848 F.3d 203,
208-09 (3d Cir. 2011) (holding BOPp@ropriately treated the inmate’s sentence on remand as
commencing from the date of the initial semmhen the sentence has been vacated, but the
underlying convictions are undisturbedge also Sperow v. WilliarnSase No. LA CV 14-6913
DMG (JCG), 2015 WL 10567829, at *2 (C.D. Calpge3, 2015) (where sentence was vacated
and remanded for resentencing, sentence vemsndd to run from same date as original

sentence)see alsdProgram Statement 5880.2Z8zntence Computation Manual (CCCA of 1984)



(“PS 5880.28"), p. 1-18 (“If an SRA term is vaadtsolely for the purposes of a resentencing,
then the date the sentence begins willHeesame as the original computatioA.”).
If the prisoner is serving another fedesahtence at the time a new sentence is imposed,

then 18 U.S.C. § 3584 (Multiple sentences of imprisonment) must be folld®esslid.p. 1-12.
“Multiple terms of imprisonment ordered to run consecutively or conctlyrshall be treated
for administrative purposes as a single, agapeg¢erm of imprisonment.” 18 U.S.C. § 3584(c);
seeP.S. 5880.28, p. 1-33. Thus, the BOP aggredhtesentences as follows to form a single
sentence for computation purposes:

A concurrent aggregation of tweentences is calculated by first

adding the original term to the date the sentence was imposed,

producing a full term date [hereiiter “raw EFT”]. Then the

second term is added to the détevas imposed (usually a later

date), thus creating the raw EFT of the second term. The raw EFT

date of the first sentence is then subtracted from the raw EFT date

of the second term, which equdlse “overlap” between the two

terms. The length of the originakentence is then added to the

overlap in order to produce thetal aggregate length of the two

sentencesSeeP.S. 5880.28 at pp. 1-36—-1-37. Once aggregated,

credit towards the service of a teahimprisonment pursuant to 18

U.S.C. § 3585(b) is determined.
Doc. 12-1, at 7 (Declaration of Alan Ray, Mgaaent Analyst, dated Dec. 13, 2017, 1 20)
(citing Program Statement 5880.28).

The BOP calculated the raw EFT forett¥O-month sentence deemed imposed in

Case No. 20224 on July 9, 2014, to be May 8, 202€8eDoc. 12-1, at 74 (Ex. M). Because a
sentence cannot begin before the date it posed, the BOP calculated the raw EFT for the 70-

month sentence imposed in Case No. 20749 (the $vofehe concurrent sentences imposed on

June 16, 2015), to be April 15, 202%ee id. The overlap between these two sentences is 11

2 A Program Statement is an “internal agency guideline,” which is “akin to ‘an interpretive rule™ and is entitled to
some deference if it is a “permissible construction of the statu®=& Reno v. Koraypl5 U.S. 50, 60 (1995)
(citations omitted).



months and 7 days. Therefore, the BOP calculatedethotal length of Petitioner's single,
aggregated sentence at 81 months and 7 @&ysonths + 11 months and 7 days) with a raw
EFT date of April 15, 2021.

The second step in the BOP’s compuatatinvolves a determination of whether a
defendant is entitled to any credit for time dpencustody prior to the commencement of the
sentence. Prior custody credit is preaddor in Section 3585(b), which states:

A defendant shall be given creditward the service of a term of

imprisonment for any time he has spent in official detention prior

to the date the sentence commences—
(1) as a result of the offense for which the sentence was
imposed; or
(2) as a result of any otheharge for which the defendant
was arrested after the commission of the offense for which
the sentence was imposed;

that has not been credited against another sentence.

18 U.S.C. § 3585(b).

Petitioner received 377 days total prior custedsdit for his time spent in custody on
November 3, 2007 (1 day), October 9, 2008 (§)dilay 11, 2009 (1 day), September 20 and
21, 2011 (2 days), April 3, 2013 (1 day), and from July 3, 2013 through July 8, 2014—the day
before the imposition of his First Sentence—(3¥dys). After applyig Petitioner’'s prior
custody credit to his aggregate sentence, th® B@lculated Petitioner’'s expiration of his full
term to be April 3, 2020.Doc. 12-1, at 74. Projecting 3Xys of earned GCT, the BOP
projects a May 21, 2019 release datePetitioner. Doc. 12-1, at 13.

Because the First Sentence was vacatdelysfor the purpose of resentencing, the

commencement date for the Amended First Seetda calculated as the same date as the

3 While the worksheet indicates an-ftbnth and 8-day overlap, the asteiiistticates the calculation includes the

May 8, 2020 date, which would be the last day servedefir8t sentence, prior to taking into account the overlap

of the two sentenceSeeDoc. 12-1, at 74 (Ex. M). Since any time served on May 8, 2020, would be included in
the time served on the first sentence, the overlap is actually only eleven months and seven days, wieidchmgas th
frame used in the remaining calculations on the workslteet.
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original imposition of the First Sentence—-hJ®, 2014. The Amended First Sentence was
therefore already running whéime concurrent seventy-monfiecond Sentence was imposed on
June 16, 2015See DeMartino v. Thompsohl6 F.3d 1489, 1997 WL 362260, at *2 (10th Cir.
July 1, 1997) (“[A] federal sentence made conaurmith a sentence already being served does
not operate in a ‘fully concurrent’ manner. Rather, the second sentence runs togettiee with
remainderof the one then lieg served.”) (citingShelvy v. Whitfield718 F.2d 441, 444 (D.C.
Cir. 1983)) (emphasis in original).

Petitioner suggests that tB©OP’s calculation does not ammt for the language in the
June 16, 2015 Judgments ordering credit for wmeed since July 3, 2013. Petitioner has not
alleged that he was in pretridétention from July 9, 2014 taide 16, 2015, rather than serving
his First Sentence. If Petitione/as in custody serving his RirSentence, rather than awaiting
trial on the other pendingases, it is artificial to maintaithat custody retasits preconviction
character.See Doan v. Lamannay F. App’x. 297, 299 (6th Cir. 2001) (holding that petitioner
was not entitled to sentencing credit under 18 ©.8§.3585(b) for his second sentence, because
he was in federal custody for a separate fédenatence and not for theendency of his second
sentence)see also Alcantara v. Hollingsworti86 F. Supp. 3d 332, 336—41 (D. N.J. 2016)
(distinguishing cases based on whether or nbtigueer was sentenced lhotimes in the same
federal district, and finding that fgetitioners with both cases inetlsame district it is arguable
that the petitioner was awaitingsignation to the BOP while he remained in custody in the same
district after his first sentencing).

In Mitchell v. Story petitioner challenged his senteradculation after he was sentenced
to 57 months on February 12, 1990, and to 207 mathsurrent with his 57 month sentence on

December 13, 1990Mitchell v. Story 68 F.3d 483, 1995 WL 610879 (hOCir. Oct. 18, 1995)

10



(unpublished opinion). The Tenth Circuit heldtththe BOP properly determined that his 57-
month sentence began on February 12, 1990 because he was remanded on that day to the custody
of the USMS to await transféo a detention facility.Id. at *2. Petitioner was awarded pre-
sentence confinement credit against his 5Twimsentence for the time he was in custody up
until February 11, 1990—the day before he was sentenicedThe Tenth Circuit held that to
the extent Petitioner waseeking sentence credit for theriod between his first and second
sentencing dates, the BOP propertgdited Petitioner for that canément in its calculation of
Petitioner’s total sentence of imprisonment vehée was earning credibward his aggregate
sentence during that timéd.

In Isles v. Chesterthe petitioner argued that the BOP failed to give him proper
presentence credit in accordance with theeseng judge’s oral pronmgement at sentencing.
Isles v. ChesterNo. 08-3028—-RDR, 2009 WL 1010553, at *3 (D. Kan. April 15, 2009). The
Court found that because petitiorreceived credit for the timeward his state sentence, “the
BOP was statutorily precludeftom granting him prior custody credit toward his federal
sentence for that time.ld. at *4. The Court noted that thast clause of § 3585(b) prohibits
double sentencing creditld. at *4-5 (citingTorres v. Brooks2000 WL 158963 (10th Cir.
Feb. 15, 2000) (petitioner not entitled to dtetbr time spent in state custody prior to
commencement of his federal sentence notvatiging statement by federal sentencing judge
that petitioner should be crigéed for those days; § 3585(b) prbls such double credit). The
Court noted that “[c]Joncurrent sentences normalgan that the sentence being imposed will run
concurrently with the undcharged portion of a prewsly imposed sentence.’ld. at *5

(citations omitted). The Court also noted tf{he phrase ‘to run concurrent with’ evidences

11



the sentencing court’s intent to allow the BORp&rform its normal calculations for concurrent
sentences.’ld. at *6.

The Court inislesrejected petitioner’s argument thas sentence credit should be based
upon the actual intent of the sentencing judgexasessed at his oral decation, and that the
BOP’s denial of credit for this tienis contrary to that intentd. The Court foundhat the record
did not reflect an intent to awdretroactive credit, nor did pebtier allege that his federal plea
agreement contained any promise regarding retroactive prior custody dcedit. *6; see also
Mezheritsky v. DuncarNo. CV 08-641-TUC-FRZ (HCE2010 WL 3834657, at *6 (D. Ariz.
May 25, 2010) (finding that even assuming sentencing court had discretion to make sentence
retroactively concurrent withn@ther sentence, written judgmenfleeted no such indication).

The Courtin Islesnoted that the BOP mawrite to a sentencingufige for clarification,
although that method did not appear to be utilized in that dales 2009 WL 1010553, at n.12.
In contrast, that method was utilized in thisecasThe BOP wrote to the sentencing judge for
clarification. The sentencingidge was provided with the B®s calculation of Petitioner’'s
sentence. The letter stated that “[i]f it wiae Court’s intent in sentencing Mr. Manni on all
cases that he serve a total term no longan tine undischarged portion remaining in 13-CR-
20224 on June 16, 2015, the Bureaguests clarification.” Theentencing judge responded to
the letter, stating that he hagelviewed the information regardj Petitioner’'s sentencings and it
was his “intention that the sentencisthe cases 09-20192, 09-20193, and 14-20749 run
concurrent with each other and concurrent with the undischarged portion of the sentence in 13-
20224.” Doc. 12-1, at 73.

In light of this clarificaton, the Court cannot find thatelBBOP miscalculated Petitioner’s

aggregated sentence. Any argument that there was a mistake at resentencing would constitute an
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attack on the validity of the sentence itself rather than an attack on the execution of the sentence.
Such a claim must be brougtirsuant to 28 U.S.C. § 225%ee Eldridge v. OliveNo. 15—cv—
02503-GPG, 2016 WL 815354, at *2 (D.l@oMarch 2,2016) (citingBradshaw v. Story86
F.3d 164, 166 (10th Cir. 1996) (“Where the allegedrsromcurred at or r to sentencing, the
appropriate remedy is § 2254 and not § 2241")).

IT ISTHEREFORE ORDERED BY THE COURT that this petition for writ of habeas
corpus idenied.

IT 1SSO ORDERED.

Dated in Kansas City, Kansas, on this 9th day of January, 2018.

S/ John W. Lungstrum
JOHN W. LUNGSTRUM
UNITED STATESDISTRICT JUDGE
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